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ARGUED  AND  DETERMINED 


IN  THE 

SUPREME  COURT  OF  ILLINOIS. 


John  Allison 

V. 

I.  N.  Peery  et  al. 
Filed  at  Ottawa  October  31,  1889. 

.  1.  Chancery — consideration  of  testimony — presumption.  Althougli 
the  record  of  a  chancery  suit  may  contain  much  testimony  that  is  irrele- 
vant, it  will  be  presumed,  in  the  absence  of  anything  showing  the  con- 
trary, that  the  master  and  the  chancellor  acted  only  upon  such  as  was 
properly  admissible. 

2.  Same — evidence — on  exception  to  master's  report.  A  second  depo- 
sition of  a  party,  taken  after  the  filing  of  the  master's  report,  is  not 
competent  evidence  on  the  hearing  of  exceptions  to  such  report. 

3.  Same — production  of  documents — after  examination  before  master 
— notice.  Some  months  after  the  examination  of  one  of  the  parties 
before  the  master,  the  other  party  moved  the  court  to  require  the  party 
so  examined  to  produce  certain  letters,  based  on  affidavit  of  materiality 
and  want  of  copies :  Held,  that  the  motion  was  properly  overruled. 
If  the  letters  were  admissible,  notice  should  have  been  given  to  pro- 
duce the  same,  and  upon  refusal  to  do  so,  secondary  evidence  of  their 
contents  would  have  been  admissible. 

4.  Partnership  in  lands — Statute  of  Frauds — relations  between  the 
partners.  The  law  does  not  require  that  the  agreement  of  co-partner- 
ship shall  be  in  writing,  to  enable  the  firm  to  purchase  lands.  Where 
the  partnership  is  formed  under  a  parol  agreement,  it  may  be  shown 
that  its  property  consists  of  land. 
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5.  Partners  may  buy  lands  for  the  joint  account  of  all,  but  the  legal 
title  need  not  be  made  to  all.  By  consent,  the  title  to  land  bought 
by  the  firm  may  be  conveyed  in  trust,  to  one  of  the  partners,  and  the 
partners  not  invested  with  the  legal  title  can  not,  under  the  Statute  of 
Frauds,  defeat  a  note  given  by  them  to  the  other  partner  for  their  share 
of  the  price  advanced  for  them. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Ogle 
county ;  the  Hon.  William  Brown,  Judge,  presiding. 

John  Allison  filed  his  bill  against  I.  N.  Perry  and  M.  D. 
Hathaway,  setting  forth,  among  other  things,  the  purchase  of 
about  six  hundred  acres  of  land,  known  as  the  "0.  J.  Booth 
land,"  by  the  three  parties  to  the  suit,  in  equal  shares,  and  as 
partners,  and  charging  that  Perry  promised  the  complainant 
to  take  into  the  partnership,  as  assets,  the  "Eoyal  lands," 
(about  one  hundred  and  ten  acres  belonging  to  him,  Allison,) 
at  $55  per  acre,  or  as  much  of  said  land  as  Allison  might  be 
able  to  perfect  the  title  to,  which  was  estimated  at  something 
over  one  hundred  acres;  that  the  title  to  the  Booth  land  was 
taken  in  the  name  of  Perry  and  Hathaway,  who  advanced  all 
the  purchase  money  paid  ;  that  complainant  gave  his  notes  to 
Perry  and  Hathaway  for  his  one-third  of  the  purchase  money, 
which  were  afterwards  renewed  January  8,  1883,  the  aggre- 
gate amount  then  being  $5301.31,  and  bearing  seven  per  cent 
interest ;  that  he  had  taken  title  to  the  Eoyal  land  in  the  name 
of  his  son,  W.  S.  Allison,  and  that  ever  since  February  28, 
1883,  he  has  been  ready  and  willing  and  able  to  convey  said 
Eoyal  land,  and  that  Perry  and  Hathaway  refused  to  accept 
said  lands  and  give  him  credit  therefor,  and  prayed  for  an 
accounting,  and  for  a  decree  that  the  defendants  pay  him  what 
is  foun;l  to  be  due  him  from  them  or  either  of  them,  that  said 
notes  be  cancelled  and  delivered  up,  and  for  general  relief. 

The  defendants  filed  their  answer,  admitting  and  averring 
the  partnership  and  the  purchase  of  the  Booth  land  ;  averring 
the  purchase  for  the  partnership  of  the  "Waters  tract,"  of  three 
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and  one-half  acres,  in  addition  to  the  Booth  land,  but  denying 
that  the  defendants  at  any  time  promised  or  agreed  that  the 
partnership  should  purchase,  or  that  they  would  take  into  the 
co-partnership,  the  Eoyal  land,  or  any  part  thereof,  as  part- 
nership assets  ;  averred  the  making  of  the  notes  by  Allison  for 
his  one-third  of  the  first  and  second  payments  on  the  Booth 
contract,  and  the  making  of  the  new  notes  for  the  principal 
and  interest  on  renewal  of  the  old  notes,  one  of  said  notes  being 
for  $5000,  at  six  months,  and  the  other  for  |301.31,  at  one 
day,  both  bearing  seven  per  cent  interest. 

At  the  time  of  filing  their  answer,  the  defendants  filed  their 
cross-bill  against  Allison,  setting  up  the  general  dealing  of  the 
partnership,  the  property  and  assets  by  it  owned,  and  praying 
for  a  dissolution  of  the  partnership,  the  sale  of  its  assets,  and 
adjustment  of  partnership  accounts.  Each  of  the  bills  was 
amended  by  setting  up  the  Statute  of  Frauds.  Keplications 
were  filed,  and  the  cause  referred,  by  agreement,  to  the  master, 
to  take  proofs  and  state  the  account.  The  master  filed  his  re- 
port January  11,  1887,  finding  that  the  partnership  embraced 
only  the  Booth  and  Waters  lands,  and  stating  an  account 
between  the  parties  to  December  6,  1886.  Each  of  the  parties 
filed  exceptions  to  the  report,  which  the  court  overruled. 

Allison  excepted  to  the  report,  first,  because  it  did  not  find 
that  he  was  to  have  eight  per  cent  on  $500  paid  to  one  Thayer 
for  an  option  to  purchase  certain  lands  for  the  partnership, 
and  on  moneys  advanced  for  expenses  in  testing  lands,  etc., 
instead  of  seven  per  cent ;  second,  because  it  stated  that  Perry 
did  not  agree  with  Allison  to  take  any  of  the  Eoyal  lands, 
when  it  should,  from  the  evidence,  have  found  that  he  did  so 
agree ;  third,  and  that  part  of  the  report  wherein  it  is  stated 
that  "Allison  finally  accepted  the  proposal  to  form  a  partner- 
ship, as  made  by  Perry  to  him,  under  the  authority  given  him 
by  Hathaway;"  fourth,  and  to  that  part  of  the  report  that 
finds  "the  partnership  at  that  time  included  nothing  but  the 
0.  J.  Booth  land  and  the  expenses  incurred  on  account  of  the 
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same  ;  fifth,  and  also  excepted  to  the  allowance  of  $81.28  per- 
sonal expenses  paid  by  Hathaway,  and  of  $96.75  personal 
expenses  paid  by  Perry ;  sixth,  because  the  report  found  that 
Allison  agreed  to  take  a  one-third  interest  of  the  Booth  farm, 
and  failed  to  find  that  sucfi  agreement,  if  made,  was  void, 
under  the  Statute  of  Frauds,  for  want  of  any  memorandum 
thereof  in  writing ;  and  seventh,  because  the  master  allowed 
Allison  no  interest  on  the  item  of  $400  for  his  services,  allowed 
by  the  master.  At  the  hearing  he  was  allowed  to  file  further 
exceptions,  that  the  master  had  not  properly  charged  Perry 
and  Hathaway  with  certain  notes  in  their  hands  at  the  time 
of  filing  said  report. 

The  court  overruled  each  and  all  of  said  exceptions,  and 
found  that  on  December  6,  1886,  there  was  due  to  the  defend- 
ants from  Allison,  on  account  of  advances  in  the  purchase  of 
co-partnership  lands,  and  expenditures  in  the  course  of  the 
partnership  business,  $5526.28,  payable  to  Perry,  and  that 
there  was  due  from  Allison  to  Hathaway  $6105.01,  and  allowed 
interest  on  said  sum  to  the  date  of  the  decree,  making  the 
amount  due  from  Allison  to  Perry  $5891.87,  and  to  Hathaway 
$6497.69.  The  court  decreed  a  disBolution  of  the  firm  and 
sale  of  partnership  assets,  and  directed  the  master  to  take 
an  account  of  the  rents  and  profits  since  December  6,  1886, 
and  report  the  same  with  his  report  of  sale.  The  decree  also 
found  there  was,  December  6,  1886,  due  from  Perry  to  Allison, 
on  account  of  the  business  between  them  prior  to  the  forma- 
tion of  the  partnership,  and  disconnected  therefrom,  the  sum 
of  $452.57,  which,  at  the  date  of  the  decree,  amounted  to 
$481.61  ;  ordered  the  same  to  be  set  off  and  deducted,  leaving 
the  balance  due  Perry  $5410.57,  and  ordered  the  same  paid 
out  of  the  proceeds  of  Allison's  share  in  the  partnership  prop- 
erty. Allison  appealed  to  the  Appellate  Court  for  the  Second 
District,  where  the  decree  was  affirmed,  and  he  prosecutes  this 
further  appeal.  Other  facts  necessary  to  the  understanding 
of  the  case  are  stated  in  the  opinion. 
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Opinion  of  the  Court. 

Mr.  S.  C.  Stough,  and  Mr.  J.  C.  Seyster,  for  the  appellant. 

Mr.  William  Lathrop,  and  Mr.  M.  D.  Hathaway,  for  the 
appellees. 

Mr.  Chief  Justice  Shope  delivered  the  opinion  of  the  Court : 

The  principal  question  presented  by  this  record  is  one  of 
fact.  We  shall  not  undertake  to  review  and  analyze  the  evi- 
dence, which  is  very  voluminous.  It  is  enough  to  say,  that 
we  have  given  it  careful  consideration,  and  agree  with  the  Ap- 
pellate and  circuit  courts  in  their  findings  of  fact.  There  is 
much  of  the  evidence  that  is  irrelevant,  but  it  will  be  presumed, 
in  the  absence  of  anything  showing  to  the  contrary,  that  the 
master  and  the  court  below  acted  only  upon  such  as  \^as  prop- 
erly admissible  under  the  issues. 

The  evidence  is  amply  sufficient  to  show  the  formation  of  a 
partnership  between  the  parties  for  the  purchase  of  coal  lands, 
and  to  develop  the  same  with  a  view  to  profit.  It  is  probably 
true  that  Allison  expected  that  the  Eoyal  lands,  or  as  much 
as  he  might  acquire  good  title  to,  would  be  taken  in  as  assets 
of  the  firm,  at  $55  per  acre,  and  he  credited  therewith,  and 
it  was  doubtless  in  view  of  this  expectation  that  he  entered 
into  the  partnership.  The  title  to  the  Booth  land  was,  by 
mutual  consent,  taken  in  the  names  of  Perry  and  Hathaway, 
to  be  held  in  trust  for  the  firm,  and  it  was  so  treated  by  all 
the  parties.  Upon  the  first  payment  of  $5000  made  to  Booth 
by  Perry  and  Hathaway,  Allison  gave  his  note  to  them  for  his 
one-third  part  thereof,  and  when,  in  March,  1882,  the  second 
payment  of  $10,000  was  made,  he  likewise  made  his  note  to 
Perry  and  Hathaway  for  one-third  of  that  sum.  On  the  9th 
of  January,  1883,  Allison  obtained  a  renewal  of  these  notes, 
and  gave  to  Perry  and  Hathaway  his  note  for  $5000,  payable 
in  six  months,  for  the  principal  sum,  and  also  his  other  note 
for  $801.31,  being  for  accrued  interest  on  his  former  note,  due 
one  day  after  date. 
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There  can  be  no  question  that  Allison  was  an  equal  partner 
with  Perry  and  Hathaway  in  the  Booth  lands.  The  principal 
point  of  contention,  however,  is,  whether  the  Royal  lands,  held 
by  Allison,  or  any  part  thereof,  were  to  be  taken  in  as  assets 
of  the  firm.  Allison  testifies  that  they  were ;  Perry  is  equally 
positive  that  they  were  not.  He  claims  that  he  had  no  au- 
thority from  Hathaway  to  make  any  agreement  to  purchase 
the  Pioyal  lands,  and  so  informed  Allison.  If  the  agreement 
was  as  Allison  contends,  his  giving  his  notes  could  only  be 
accounted  for  upon  the  theory  that  he  was  to  clear  the  title 
of  record  to  the  Royal  lands.  This,  it  is  apparent,  was  done 
before  the  execution  of  the  notes  given  in  renewal,  as  before 
mentioned.  It  will  be  seen  that  Allison  claims  that  the  title 
to  the  Royal  lands  was  clear  before  January  9,  1883.  On  that 
day  he  wrote  a  letter  to  Perry,  in  which  he  transmitted  said 
renewal  notes,  which  is  as  follows : 

**Mr.  I.  N.  Perry,  Cashier,  Rochelle,  III.: 

"Dear  Sir — You  will  find  note  signed  by  me,  $5000,  and 
one  for  $301.31  int.  one  (1)  day.  We  have  had  some  hard 
luck  with  our  R.  R.  work,  and  compelled  to  pay  several  thou- 
sand that  we  did  not  expect  to,  is  why  I  don't  send  draft  for 
this  interest.  I  hope  you  and  Mr.  Hathaway  will  take  in  our 
Eoyal  land,  and  if  you  will,  it  would  help  me  out,  and  I  am 
sure  it  is  as  good  coal  land  as  any  of  it,  and  as  well,  as  some 
small  pieces  of  the  Royal  land  is  surrounded  by  the  Booth 
land,  and  all  is  close  enough,  and  will  not  lessen  the  value  of 
the  Booth  land ;  then  if  you  could  fix  it  so  I  could  only  own 
one-fourth  or  one-sixth,  I  could  get  along  with  it.  Please  con- 
sider this." 

Shortly  afterward.  May  30,  1883,  he  again  wrote,  directing 
to  "Messrs.  Perry  &  Hathaway,"  as  follows: 

"Gents: — I  wish  you  would  do  one  of  two  things  for  me: 
either  take  my  Royal  lands,  or  let  me  out  as  a  partner  with 
you  on  the  Booth  land.    I  am  not  in  shape  to  pay  my  part 
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unless  yon  take  in  my  land,  and  to  pay  interest  will  only  make 
it  worse  for  me.  If  there  was  no  coal  there  I  should  not  have 
asked  you  men  to  do  either.    Think  of  this,  and  let  me  know. 

Truly  yours,  John  Allison." 

If  any  doubts  had  before  existed  in  respect  of  the  partner- 
ship, or  as  to  whether  or  not  Perry  and  Hathaway  had  agreed 
to  take  the  Koyal  land  of  Allison  into  the  partnership  assets, 
they  must  be  dissipated  by  these  letters.  If  such  a  contract 
had  in  fact  existed,  it  seems  incredible  that  these  letters  should 
have  been  written.  It  is  true  that  Allison  testifies  that  he  was 
induced  to  write  them  by  Perry,  with  a  view  of  hastening  ac- 
tion on  the  part  of  Hathaway ;  but  in  this  he  is  flatly  contra- 
dicted by  Perry,  and  would  seem  to  lack  corroboration  from 
any  other  source.  We  are  of  opinion  that  the  trial  court  was 
justified  in  its  finding,  and  that  no  error  has  intervened  in  the 
affirmance  thereof  by  the  Appellate  Court. 

It  is  also  assigned  for  error  that  the  court  erred  in  excluding 
the  second  deposition  of  Allison,  taken  after  the  filing  of  the 
master's  report.  This  deposition  was  not  competent  upon  the 
hearing  of  exceptions  to  the  master's  report.  Cox  v.  Pierce, 
120  111.  556. 

Some  ten  months  after  Perry's  examination  before  the  mas- 
ter, appellant  moved  the  court  to  require  Perry  to  produce 
before  the  master  certain  letters  he  had  received  from  appel- 
lant, based  on  affidavit  that  the  same  had  been  written  by 
Allison  and  mailed  to  Perry,  that  each  of  said  letters  contained 
material  and  relevant  matter,  etc.,  and  that  Allison  had  no 
copies  thereof,  which  motion  was  denied.  This  ruling  is  as- 
signed for  error.  If  such  letters  were  admissible  in  evidence, 
Perry  should  have  been  given  notice  to  produce  them,  and  upon 
his  refusal  so  to  do,  secondary  evidence  of  their  contents  would 
have  been  admissible. 

The  master,  in  allowing  Allison  seven  per  cent  interest  on 
the  sums  paid  out  by  him,  did  not  err.    In  this  he  was  justi- 
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fied  by  the  proofs  and  the  averments  of  the  bill  and  answer. 
The  allowance  of  the  personal  expenses  of  Perry  and  Hatha- 
way in  looking  after  the  firm  business  was  fully  justified  by 
the  evidence. 

It  i^  also  urged  that  the  decree  does  not  provide  for  the 
collection  of  notes  due  the  firm  for  rents,  one  for  $500,  due 
October  1,  1885,  and  on-e  for  a  like  sum  due  January  1,  1886. 
The  rent  collected  was  reported  up  to  December  6,  1886,  only, 
and  these  notes  were  not  then  collected.  The  decree  approves 
the  report  of  the  master,  provides  for  the  collection  of  these 
notes,  and  the  rents  subsequently  accruing,  for  the  benefit  of 
the  firm,  and  requires  the  master  to  make  report  thereof.  In 
this  there  was  no  error. 

The  law  does  not  require  that  the  agreement  of  co-partner- 
ship shall  be  in  writing,  to  enable  the  firm  to  purchase  lands. 
Where  a  partnership  is  constituted  under  a  parol  agreement, 
it  may  be  shown  that  its  property  consists  of  land,  and  it  may 
own,  possess  and  enjoy  the  same.  By  consent  of  all  the  par- 
ties here,  the  title  to  the  Booth  land  was  conveyed  to  Perry 
and  Hathaway,  and  was  in  fact  held  in  trust  for  the  firm,  and 
the  Statute  of  Frauds  can  not  be  invoked  by  Allison  to  defeat 
a  recovery  on  the  notes  given  by  him  to  his  partners  for  his 
share  of  the  purchase  price  of  the  land.  Wallace  v.  Carpenter^ 
85  111.  590 ;  York  v.  Clunans,  41  Iowa,  95. 

We  find  no  substantial  error,  and  the  judgment  of  the  Ap- 
pellate Court  is  affirmed. 

Judgment  affirmed. 
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P.  H.  Montgomery,  Collector,  et  al, 

V. 

Martha  L.  Wyman  et  al. 

Filed  at  Mt.Vernon  October  31,  1889. 

1.  Taxation  —  exemption  —  strict  construction.  All  laws  exempting 
property  from  taxation  are  to  be  strictly  construed,  and  all  reasonable 
intendments  will  be  indulged  in  favor  of  the  State,  and  all  doubts  solved 
in  its  favor, 

2.  Same  —  exemption  —  institutions  of  learning.  Property,  real  or 
personal,  used  in  carrying  on  and  promoting  the  business  of  an  insti- 
tution of  learning,  in  order  to  be  exempt  from  taxation,  must  be  the 
property  of  such  institution,  and  it  must  not  be  "leased  by  such  insti- 
tutions, or  otherwise  used  with  a  view  to  profit.  Such  property  must 
be  used  exclusively  for  purposes  of  education  or  learning." 

3.  Land  owned  by  a  wife,  with  personal  property  belonging  to  both 
the  husband  and  the  wife,  was  devoted  exclusively  to  the  support  and 
carrying  on  by  them  of  an  institution  of  learning,  and  had  been  so  used 
and  devoted  for  several  years.  There  was  no  society  composing  or  car- 
rying on  the  institution,  and  the  title  of  the  property  cont'nued  in  the 
husband  and  wife,  and  there  were  some  profits,derived  from  the  busi- 
ness, from  which  the  owners  of  the  property  derived  a  support,  there 
being  no  understanding  or  agreement  in  respect  to  rent  or  pay  for  the 
services  of  the  husband  and  the  wife  :  Held,  that  neither  the  real  nor 
the  personal  property  was  exempt  from  taxation. 

4.  Private  school  houses,  or  houses  of  learning  used  for  educational 
purposes  or  as  institutions  of  learning,  and  with  a  view  to  profit,  are  not 
exempt  from  taxation. 

Appeal  from  the  Circuit  Court  of  Madison  county ;  the  Hon. 
William  H.  Snyder,  Judge,  presiding. 

Mr.  George  F.  McNulty,  State's  attorney,  for  the  appel- 
lants : 

All  laws  exempting  property  from  taxation  will  be  strictly 
construed,  and  all  doubts  solved  in  favor  of  the  State.  In  re 
Swigert,  123  111.  267;  119  id.  83;  People  v.  Seamen's  Friend, 
87  id.  246  ;  Cooley  on  Taxation,  54 ;  Theological  Seminary  v. 
People,  101  111.  579. 

2—130  tLii. 
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Under  the  tax  exemption  laws  of  Illinois,  private  schools  or 
institutes  are  not  exempt  from  taxation,  nor  are  educational 
institutions,  when  conducted  with  a  view  to  profit.  Nortli- 
ivestern  University  v.  People,  80  111.  333  ;  86  id.  141 ;  Fred- 
erick County  V.  Sisters,  48  Md.  34;  Gerke  v.  Purcell,  25  Ohio 
St.  229;  Aj^peal  Tax  Court  v.  St.  Peters,  50  Md.  321;  Apjjeal 
Tax  Court  v.  Grand  Lodge,  id.  421 ;  Library  Association  v. 
Pelton,  36  Ohio,  253;  Chegary  v.  Mayor,  13  N.  Y.  220;  Wil- 
lard  V.  Pike,  57  Vt.  202 ;  Humphries  v.  Little  Sisters,  29  Ohio, 
206 ;  Mayor  v.  Ward,  16  Lea,  27. 

This  property  being  used  in  part  for  dwellings,  is  certai-ily, 
as  to  such  part,  liable  to  taxation.  Red  v.  Johnson,  53  Texas, 
284 ;  Wyman  v.  St.  Louis,  17  Mo.  335  ;  State  v.  Ross,  24  N.  J. 
497. 

This  property  belonged  to  Mrs.  Wyman,  but  the  school  was 
conducted  by  her  husband.  Even  if  it  is  such  a  school  as  is 
exempt  from  taxation,  the  property  is  not  exempt  if  another 
than  the  owner  conducts  the  school.  Pace  v.  County  Conirs. 
20  111.  645;  Armand.Y.  Dumas,  28  La.  Ann.  403. 

This  case  is  appealed  to  settle  the  question  whether  private 
schools  are  exempt  from  taxation,  and  what  "institutions  of 
learning"  are  exempt.  The  facts  are,  for  the  most  part,  ad- 
mitted, but  the  legal  effect  of  these  facts  is  disputed.  There 
is  no  dispute  that  the  property  assessed  and  taxed  is  a  school, 
or,  as  the  owners  put  it,  the  "Wyman  Institute — a  home  school 
for  boys." 

The  appellants  insist,  first,  it  is  a  private  school,  and  as 
such  is  liable  to  be  taxed ;  second,  if  it  is  an  institution  of 
learning,  within  the  meaning  of  our  statute,  as  it  is  conducted 
for  profit  it  is  not  exempt  from  taxation. 

An  institution  of  learning  seems  generally  to  be  recognized 
by  the  courts  as  meaning  an  institution  for  higher  learning, — 
such  as  universities,— and  such  institutions  should  be  owned 
and  conducted  by  a  corporation  chartered  by  the  State  for 
such  purposes.    This  seems  to  be  the  tendency  of  the  deci- 
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sions.  Chegary  v.  Mayor,  13  N.  Y.  220 ;  Gerke  v.  Purcell,  25 
Ohio  St.  229 ;  Indianapolis  v.  McLean,  7  Ind.  328. 

Property  used  for  a  profit  is  not  exempt.  M.  E.  Church  v. 
Chicago,  2(3  111.  482 ;  Northwestern  University  v.  People,  80  id. 
333  ;  86  id.  141 ;  Pace  v.  County  Comrs.  20  id.  645  ;  Gerke  v. 
Purcell,  25  Ohio  St.  229 ;  Hennepin  v.  Grace,  27  Minn.  503. 

Mr.  John  M.  Holmes,  for  the  appellees : 

If  any  of  the  property  involved  is  exempt,  all  of  it  is.  Pierce 
V.  Cambridge,  2  Gush.  611;  Female  Seminary  v.  People,  106 
111.  398 ;  Trustees  v.  State,  46  Iowa,  275. 

A  literal  interpretation  of  the  language  of  the  statute,  and 
a  strict  construction  thereof  as  against  the  claimants,  will  not 
exclude  from  the  benefit  of  the  exemption  institutions  of  learn- 
ing owned  and  conducted  by  private  individuals. 

The  construction  placed  by  other  States  upon  their  own 
statutes  is  not  entitled  to  weight,  when  those  statutes  differ 
materially  from  the  one  under  discussion.  The  true  principle 
of  construction  to  apply  is,  that  the  statute  should  be  so  con- 
strued as  to  effectuate  the  object  for  which  it  was  enacted. 
Potter's  Dwarris  on  Stat.  p.  175. 

Under  this  rule  of  construction,  as  well  as  under  the  rule 
of  literal  interpretation  and  strict  construction,  institutions  of 
learning  owned  by  private  parties,  and  conducted  with  a  view 
to  profit,  are  within  the  benefit  of  the  statute.  Lefranc  v. 
City  of  NeiD  Orleans,  27  La.  Ann.  188. 

It  may  be  as  well  to  separate  the  questions  which  have  been 
definitely  settled,  from  those  which  remain  open  to  discussion, 
and  thus  narrow  the  range  of  inquiry.  In  the  first  place,  then, 
we  contend,  that  inasmuch  as  the  agreed  statement  shows  that 
the  property  is  all  used  for  school  purposes  exclusively,  is  not 
leased  or  otherwise  used  for  profit,  and  is  no  greater  in  extent 
than  the  requirements  of  the  institution  demand,  it  is  all  ex- 
empt from  taxation,  if  any  of  it  is.  The  portions  used  for 
dwellings  by  the  teachers  and  assistants,  not  being  leased  to 
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them,  are  exempt.  Female  Seminari^  v.  People,  106  111.  398; 
Trustees  v.  State,  46  Iowa,  275 ;  Pierce  v.  Cambridge,  2  Gush. 
611. 

Mr.  Henry  S.  Baker,  and  Mr.  Henry  S.  Baker,  Jr.,  also  for 
the  appellees : 

The  remedy  by  injunction  is  a  proper  one,  where  property 
exempt  by  law  from  taxation  has  been  assessed.  Cooley  on 
Taxation,  chap.  24,  p.  540 ;  High  on  Injunctions,  p.  200,  sec. 
357;  Vieley  v.  Thompson,  44  111.  9;  Railroad  Co.  v.  Cole,  75 
id.  591 ;  Porter  v.  Railroad  Co.  76  id.  561;  Town  of  Lebanon 
V.  Railroad  Co.  77  id.  539 ;  Railroad  Co.  v.  Johnson,  108  id, 
11;  Railroad  Co.  v.  Hodges,  113  id.  323. 

The  real  and  personal  property  mentioned  and  set  forth  in 
the  bill  of  complaint,  constituting  what  is  known  as  "Wyman 
Institute,"  is  exempt  from  taxation.  Const,  of  1870,  sec.  3, 
art.  9 ;  Starr  &  Curtis'  Stat.  chap.  120,  sec.  2,  par.  1 ;  Cooley 
on  Taxation,  pp.  145-172;  Northwestern  University  v.  People, 
80  111.  333;  Theological  Seminary  v.  People,  101  id.  580;  Fe- 
male Seminary  v.  People,  106  id.  398 ;  Lefranc  v.  City  of  New 
Orleans,  27  La.  Ann.  188;  Pierce  v.  Cambridge,  2  Cush.  611. 

Mr.  John  M.  Palmer,  also  for  the  appellees. 

Mr.  George  Hunt,  Attorney  General,  and  Mr.  George  F. 
McNuLTA,  for  the  appellants,  in  reply. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court : 

Martha  L.  Wyman  and  Edward  Wyman  exhibited  their  bill 
of  complaint,  alleging  they  were  the  owners,  proprietors  and 
conductors  of  an  institution  of  learning  called  "Wyman  Insti- 
tute," located  at  Upper  Alton,  Illinois,  and  praying  an  in- 
junction restraining  the  collection  of  the  taxes  levied  for  the 
year  1887  on  the  real  estate  upon  which  said  institution  was 
situated  and  maintained,  and  on  the  furniture  and  personal 
property  connected  therewith,  and  used  exclusively  in  carrying 
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it  on.  Upon  the  filing  of  the  bill  a  preliminary  injunction  was 
issued.  Answer  and  replication  were  filed.  While  the  suit 
was  pending  in  the  circuit  court,  the  death  of  Edward  Wyman 
was  suggested,  and  his  administrator,  George  H.  Smiley,  sub- 
stituted as  a  party  complainant.  The  cause  was  heard  upon 
an  agreed  state  of  facts,  the  deposition  of  Martha  L.  Wyman 
being  attached  to  and  considered  a  part  thereof.  These  facts 
are  sufficiently  hereinafter  stated  in  this  opinion.  The  final 
decree  of  the  court  made  the  injunction  perpetual. 

The  claim  of  appellees  is,  that  the  real  estate  and  personal 
property  in  question  are  exempt  from  taxation. 

Section  3,  of  article  9,  of  the  State  constitution,  provides : 
"The  property  of  the  State,  counties,  and  other  municipal  cor- 
porations, both  real  and  personal,  and  such  other  property  as 
may  be  used  exclusively  for  agricultural  and  horticultural  soci- 
eties, for  school,  religious,  cemetery  and  charitable  purposes, 
may  be  exempted  from  taxation;  but  such  exemption  shall 
be  only  by  general  law."  In  section  2  of  the  Eevenue  law  it 
is  provided,  among  other  things,  as  follows;  "All  property 
described  in  this  section,  to  the  extent  herein  limited,  shall  be 
exempt  from  taxation, — that  is  to  say  :  first,  all  lands  donated 
by  the  United  States  for  school  purposes,  not  sold  or  leased ; 
all  public  school  houses ;  all  property  of  institutions  of  learn- 
ing, including  the  real  estate  on  which  the  institutions  are 
located,  not  leased  by  such  institutions  or  otherwise  used  with 
a  view  to  profit." 

That  by  the  canons  of  construction  all  laws  exempting  prop- 
erty from  taxation  are  to  be  strictly  construed,  and  all  reason- 
able intendments  indulged  in  favor  of  the  State,  and  all  doubts 
solved  in  its  favor  and  against  exemptions,  goes  without  say- 
ing. The  expression  "institution  of  learning,"  is  broad  enough 
to  include  every  description  of  enterprise  undertaken  for  edu- 
cational purposes  which  is  of  higher  grad'e  than  the  public 
schools  provided  for  in  the  statutes,  and  is  not  necessarily 
limited  to  either  public  or  incorporated  enterprises,  or  to  both. 
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Ordinarily,  the  word  "institution"  implies  an  established  and 
organized  society  ;  but  here,  the  words  "institution  of  learning'^ 
seem  to  refer,  not  so  much  to  the  society  or  person  or  persons 
in  control  of  the  enterprise,  as  to  the  institution  itself, — that 
is  to  say,  the  thing  which  is  established,  founded  or  instituted. 
That  which  is  exempt  from  taxation  is  the  property  of  the  in- 
stitution of  learning,  which  plainly  means  the  property  owned 
by  the  institution.  The  property  of  and  the  property  owned 
by  an  individual  or  corporation,  as  commonly  used  and  under- 
stood, mean  precisely  the  same  thing.  (0/wo  and  Mississippi 
Ry.  Co.  V.  Barker,  125  111.  303.)  No  matter  where  the  legal 
title  to  the  property  may  be  vested,  it  is  sufficient  for  the  op- 
eration of  the  statute  if  the  institution  is  the  ultimate  or  bene- 
ficiary owner.  Most  usually  the  title  is  held  by  the  society 
or  corporation  which  manages  and  controls  the  institution  of 
learning;  but  not  necessarily  so,  for  there  may  be  no  corpo- 
ration or  organized  society  and  yet  be  an  "institution  of  learn- 
ing," in  respect  to  which  the  ownership  of  property,  within 
the  true  intent  and  meaning  of  the  law,  can  be  predicated. 
But  in  such  case,  it  would  seem,  there  must,  in  the  nature  of 
things,  be  a  trustee  or  trustees,  to  hold  the  legal  title  to  the 
property  in  trust  for  the  purposes  and  objects  of  the  institution 
of  learning.  The  idea  of  ownership  of  property  can  only  be 
connected  with  that  which  we  call  an  institution  of  learning 
by  means  of  the  interposition  of  either  a  society  or  corporation 
or  a  trust.  If  the  title  is  in  the  controlling  corporation,  or  if 
it  is  vested  in  a  trustee  or  trustees,  for  the  objects  to  be  accom- 
plished through  the  instrumentality  of  the  institution,  in  either 
event  the  property  is,  within  the  contemplation  of  the  statute, 
the  property  of  the  institution  of  learning. 

In  The  Peojjle  v.  Anderson,  117  111.  50,  Anderson  owned  the 
lots,  and  erected  a  meeting  house  on  two  of  them,  and  the  lat- 
ter were  used  exclusively  for  religious  purposes,  but  the  con- 
gregation which  worshipped  there  was  not  incorporated  or  in 
any  manner  organized,  and  at  any  time  Anderson  saw  proper 
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the  congregation  might  have  been  excluded  from  the  use  of 
the  property,  and  it  was  held  the  proper'y  was  not  exempt 
from  taxation,  since  church  property,  to  be  so  exempt,  must 
be  owned  by  the  congregation. 

The  constitution  of  the  State  of  Ohio  used  the  expressions, 
"public  school  houses,"  and  "institutions  of  purely  public 
charity,"  and  the  statute  exempted  from  taxation  "all  public 
school  houses,  *  *  *  all  public  colleges,  public  academies, 
all  buildings  connected  with  the  same,  and  all  lands  connected 
with  public  institutions  of  learning  not  used  with  a  view  to 
profit."  In  Gerke  v.  Purcell,  25  Ohio  St.  229,  it  was  held  th:it 
the  parochial  schools,  with  their  play  grounds,  were  exempt 
from  taxation  ;  that  while  they  were  not  "public  school  houses," 
in  the  sense  of  the  constitution,  yet,  inasmuch  as  they  were 
open  to  the  entire  community,  they  were  "institutions  of  purely 
public  charity,"  within  the  meaning  of  the  constitu  ion,  and 
that  the  word  "public,"  as  applied  in  the  statute  to  school 
houses,  colleges,  academies,  and  other  institutions  of  learning, 
is  descriptive  of  the  uses  to  which  the  property  is  devoted,  and 
is  not  used  to  describe  the  ownership  of  property.  Bat  in  that 
case,  while  the  bare  legal  title  was  vested  in  Archbishop  Pur- 
cell, he  was  not  the  real  owner  of  the  property,  but  held  the 
same  in  trust,  to  be  used  for  parochial  schools. 

In  the  case  now  under  consideration,  the  real  estate  was 
all  occupied  by  the  institute,  and,  in  one  sense,  devoted  ex- 
clusively to  the  purposes  and  objects  of  the  institution,  and 
the  personal  property  used  by  and  in  the  institution  was  all 
a  necessary  part  and  adjunct  of  the  institute,  and  no  part  of 
it  was  used  or  employed  otherwise  than  in  connection  w^tli  and 
for  said  school.  But  it  is  a  part  of  the  agreed  state  of  facts 
that  the  title  to  the  real  estate  was  in  the  appellee  Martha  L. 
Wyman,  and  that  the  same  was  exclusively  and  individually 
her  property,  and  that  the  personal  property  was  owned  jointly 
by  her  and  her  now  deceased  husband,  and  that  no  other  per- 
son or  persons  had,  at  the  time  of  the  assessment  for  taxation, 
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any  interest  in  or  title  to  any  of  the  real  estate  or  personp"" 
property,  and  that  after  the  payment  of  all  the  expenses  of 
the  school  there  remained  a  surplus  or  profit  from  the  insti- 
tution, and  that  the  institute,  in  addition  to  said  profits,  fur- 
nished a  means  of  livelihood  to  appellee  Martha  L.  Wyman, 
and  her  now  deceased  husband,  Edward  Wyman,  and  that 
said  institute  had  been  in  operation  for  about  nine  years,  and 
that  during  that  time  the  complainants  in  the  bill,  Edward 
and  Martha  L.  Wyman,  devoted  their  exclusive  attention  and 
all  their  abilities  to  it.  The  deposition  of  Mrs.  Wyman  was 
also  made  a  part  of  the  agreed  state  of  facts,  and  it  appears 
therefrom  that  the  school  was  conducted  by  both  the  complain- 
ants in  the  bill;  that  Prof.  Wyman  managed  the  educational 
part  of  the  institute ;  that  Mrs.  Wyman  furnished  her  real 
estate  and  her  attendance  upon  the  home  department  of  the 
school ;  that  there  was  uo  agreement  or  understanding  as  to 
compensation  for  the  services  of  either,  or  as  to  rents  or  othpr 
remuneration  for  the  use  of  the  property,  and  that  Mrs.  Wy- 
man had  no  distinct  interest  in  the  profits,  but  received  from 
the  school  such  support  as  a  wife  usually  receives  from  her 
husband. 

All  property  is,  under  the  constitution,  primarily  subject  to 
taxation.  One  of  the  conditions  of  exemption  from  such  bur- 
den, under  the  statute  enacted  in  conformity  with  the  consti- 
tution, is,  that  the  property  connected  with  an  institution  of 
learning,  in  order  to  be  exempted,  must  be  the  property  of  the 
institution.  Here,  all  the  property  involved  was  the  personal, 
exclusive  and  absolute  property  of  either  Mrs.  Wyman,  indi- 
vidually, or  of  her  jointly  with  her  husband.  The  institute  had 
no  property  right  in  the  premises,  either  legal  or  equitable. 
At  any  time  Prof,  and  Mrs.  Wyman  saw  fit,  they  had  a  per- 
fect right  to  stop  the  school,  exclude  the  institution  from  the 
premises  and  from  the  use  of  all  the  property,  and  close  the 
institute  itself.  In  other  words,  that  which  is  called  "Wyman 
Institute,"  although  a  school  and  institution  of  learning  of 
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^-  igh  character,  was,  from  a  legal  standpoint,  but  private  prop- 
erty belonging  to  the  complainants,  one  or  both,  and  was  not 
only  incapable  of  holding  the  legal  or  equitable  title  to  prop- 
erty, but  neither  it,  nor  the  lands  upon  which  it  was  located, 
nor  the  personalty  connected  therewith,  were  the  subjects  of 
a  trust  which  the  courts  could  recognize  or  enforce  at  the 
instance  of  the  public  or  of  any  supposed  beneficiary  or  bene- 
ficiaries, either  natural  or  artificial. 

Our  conclusion,  then,  is,  that  the  property  described  in  the 
bill  of  complaint  can  not  be  regarded  as  the  property  of  an 
institution  of  learning,  and  that  essential  element  being  ab- 
sent, such  property  can  not  properly  be  adjudged  exempt  from 
taxation. 

It  is  also  required  by  the  statute,  in  order  that  the  property 
should  be  exempt  from  taxation,  that  it  should  not  be  "leased 
by  such  institutions,  or  otherwise  used  with  a  view  to  profit." 
The  constitution,  as  we  have  seen,  provides  that  property  used 
exclusively  for  school  purposes  may  be  exempted,  by  general 
law,  from  taxation.  The  General  Assembly,  therefore,  could 
rightfully  exempt  only  such  property  as  is  used  exclusively 
for  the  attainment  of  the  objects  of  the  institution  of  learning, 
and  it  can  not  be  understood  that  the  statute  is  broader  in 
its  scope  than  the  constitution  itself.  The  premises  in  ques- 
tion were  all  occupied  by  the  institute,  and  devoted  exclusively 
to  the  purposes  and  objects  of  the  institution,  and  the  personal 
property  was  a  necessary  part  of  and  adjunct  to  the  institute. 
But  to  conclude  from  these  statements  that  the  property  was 
used  exclusively  for  school  purposes,  and  was  not  used  with 
a  view  to  profit,  would  be  to  stick  in  the  bark.  It  seems,  from 
the  record,  the  "Wyman  Institute"  is  so  conducted  as  that 
there  is  an  actual  profit ;  but  whether  this  were  so  or  not  is 
wholly  immaterial,  if  only  it  was  conducted  "with  a  view  to 
profit."  It  appears,  further,  that  these  profits  did  not  belong 
to  the  institute,  but  to  Prof,  and  Mrs.  Wyman,  one  or  both, — 
one  of  them  owning  the  realty,  and  the  two  owning  the  per- 
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sonalfy,  and  both  of  them  giving  their  time  and  services  ta 
the  institution. 

It  can  not  be  otherwise  than  that  these  profits,  whether  ac- 
tual or  merely  contemplated,  grow  out  of  the  use  of  the  prop- 
erty upon  which  the  school  is  located,  and  with  and  by  which 
the  school  is  conducted.  It  is  true,  the  property  is  not  leased ; 
but  the  other  clause  of  the  statute,  "otherwise  used  with  a  view 
to  profit,"  embraces  within  its  terms  and  meaning  all  ways, 
other  than  by  leasing,  in  or  by  which  property  may  be  used 
so  as  to  realize  a  profit.  If  these  taxes  in  controversy  were 
abated,  the  benefits  therefrom  would  be  personal  benefits  to 
the  proprietors  of  the  school,  and  if  they  were  paid,  the  burden 
would  be  borne  by  them  personally.  Even  if  we  could  assume 
that  in  some  indirect  way  the  institute  gets  the  benefit  of  the 
profits,  and  thereby  would  be  affected  by  the  payment  or  non- 
payment of  the  taxes,  yet,  after  all,  the  institute  is  but  a  pri- 
vate business  enterprise  of  its  proprietors,  and  the  ultimate 
profit  or  loss  is  to  them.  It  does  not  appear  it  is  intended 
that  the  institute  or  the  course  of  education  shall  reap  the 
benefit  of  any  part  of  these  profits,  and  if  it  did,  the  property 
would  not  be  within  the  statute  without  it  further  affirmatively 
appeared  the  whole  of  such  profits  were  intended  and  applied 
exclusively  in  furtherance  of  the  purposes  of  the  institution. 

It  seems  to  be  assumed  by  appellees  that  the  decision  of  this 
court  in  Monticello  Seminari/  v.  The  People,  106  111.  398,  is  an 
authority  in  their  favor,  and  decisive  of  this  case.  There  are 
two  marked  distinctions  between  that  case  and  this :  There, 
Monticello  Seminary  was  a  corporation  created  by  a  special 
charter  granted  in  1843,  and  the  lands  involved  were  the  prop- 
erty of  that  institution  of  learning ;  while  here  the  property  is 
the  exclusive  property  of  individuals,  held  in  their  own  right. 
There,  the  lands  were  not  used  with  a  view  to  profit,  but  used 
strictly  in  the  carrying  on  of  the  seminary,  and  exclusively 
for  that  purpose,  what  was  realized  over  and  above  actual 
expenses  being  used  as  a  fund  for  the  education  of  indigent 


Montgomery  et  al.  v.  Wyman  et  al. 


2T 


Opinion  of  the  Court. 

females ;  while  here  the  profits  of  the  school  remaining  after 
the  payment  of  expenses  are  retained  by  the  proprietors  of  the 
school  and  owners  of  the  property. 

The  fact  that  by  section  2  of  the  Eevenue  act  it  is  provided 
that  all  public  school  houses  shall  be  exempt  from  taxation, 
implies  that  private  school  houses  in  which  are  taught,  with 
a  view  to  private  profit,  the  rudimentary  branches  of  educa- 
tion, such  as  are  ordinarily  taught  in  the  public  schools,  are 
subject  to  taxation.  It  is  not  perceived,  from  the  act,  that  it 
was  the  legislative  intention,  while  thus  leaving  schools  of  this 
inferior  grade,  which  are  maintained  for  private  and  personal 
gain,  subject  to  taxation,  at  the  same  time  to  relieve  there- 
from schools  of  the  grade  of  "institutions  of  learning,"  which 
are  likewise  maintained  for  private  and  personal  gain  and 
profit,  whether  maintained  by  an  individual  or  by  a  corpora- 
tion. No  reasonable  or  just  ground  for  such  a  discrimination 
is  apparent,  nor  is  it  manifest  such  discrimination  is  in  fact 
made  by  the  statute.  It  undoubtedly  is  the  legislative  policy 
to  encourage  and  foster  "institutions  of  learning,"  thereby 
affording  opportunities  for  a  higher  education ;  and  this  is 
done  by  not  limiting  the  exemption  from  taxation  to  such  in- 
stitutions as  are  public  and  sustained  by  the  State,  but  ex- 
tending it  to  all  "institutions  of  learning,"  however  managed 
and  controlled, — whether  by  a  corporation  or  by  an  individ- 
ual,— but  subject,  however,  to  the  restrictions  that  the  prop- 
erty so  to  be  exempted  shall  be  owned  by  the  institution,  and 
shall  not  be  leased  or  otherwise  used  with  a  view  to  profit. 
In  order  such  property  shall  be  exempt  from  taxation  it  must 
be  dedicated  to  a  use  favored  by  law,  and  it  may  thus  be  dedi- 
cated by  being  owned  by  an  institution  of  learning  which  has 
a  corporate  existence  which  authorizes  it  to  hold  the  title  to 
property,  or  by  having  the  title  thereto  vested  in  a  trustee  or 
trustees,  solely  for  the  uses  and  purposes  of  the  institution  of 
learning ;  and  in  either  event  it  must  not  be  used  with  a  view 
to  profit.    It  is  not  contemplated  by  the  constitution,  or  in- 
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tended  by  the  statute,  that  property  owned  by  an  individual 
in  his  or  her  own  right,  and  used  for  his  or  her  own  gain  and 
profit,  or  owned  by  a  corporation  formed  with  a  view  to  profits 
and  dividends  to  be  paid  to  the  stockholders,  should  be  free 
from  the  burdens  of  taxation.  Such  an  exemption  would  be 
violative  of  the  principle  of  uniformity  and  equality  of  taxa- 
tion prescribed  by  the  constitution. 

In  our  opinion,  the  circuit  court  erred  in  holding  that  the 
real  estate  and  personal  property  described  in  the  bill  of  com- 
plaint were  exempt  from  taxation,  in  enjoining  appellants 
from  collecting  the  taxes  due  thereon  for  the  year  1887,  and 
in  not  dismissing  the  bill  of  complaint. 

The  decree  is  reversed,  and  the  cause  remanded,  with  direc- 
tions to  dismiss  the  bill  at  the  cost  of  the  complainants  therein. 

Decree  reversed. 


George  Schneider  et  al. 

V. 

VoLUNTiNE  C.  Turner. 
Filed  at  Ottawa  October  31, 1889. 

1.  CoNTEACTS — rule  of  construction.  Unless  there  is  some  Tincertainty 
as  to  the  meaning  of  a  contract,  there  is  no  room  for  construction  ;  and 
when  construction  is  resorted  to,  then  all  the  parts  of  the  instrument 
must  be  construed  in  such  a  way  as  to  give  force  and  validity  to  all  of 
them,  and  to  all  of  the  language  used,  where  that  is  possible ;  also,  to 
give  to  the  words  their  common  and  generally  accepted  meaning. 

2.  Same — varying  the  terms  of  written  contract — by  parol — the  statute 
construed.  In  the  case  of  a  written  contract  of  sale,  it  is  not  competent 
to  vary  the  terms  of  such  writing  by  allegation  and  proof  that  no  con- 
sideration was  in  fact  paid  or  received  for  the  agreement  to  sell,  and 
thus  show  that  the  transaction  was  a  mere  offer  without  consideration, 
which  should  become  an  agreement  only  upon  its  acceptance  and  offer 
to  perform  by  the  holder. 

3.  The  statute  (chap.  98,  sec.  9)  does  not  authorize  a  plaintiff  to  prove 
a  want  of  consideration  for  the  purpose  of  varying  the  terms  of  his 
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contract.  The  right  to  vary  or  explain  the  consideration  expressed  in 
a  written  contract,  or  to  prove  that  it  never  was  paid,  does  not  authorize 
the  introduction  of  such  testimony  to  affect  the  terms  or  validity  of  the 
contract. 

4.  Same — option  to  buy  or  sell  in  the  future.  A  writing  was  as  follows: 
"In  consideration  of  one  dollar  and  other  valuable  considerations,  re- 
ceipt of  which  is  hereby  acknowledged,  I  hereby  agree  to  sell  to  C  D 
1786  shares  of  the  capital  stock  of  the  North  Chicago  City  Kailway,  at 
$600  per  share,  if  taken  on  or  before  the  15th  day  of  December,  1885 :" 
Held,  this  was  a  contract  for  the  refusal  or  privilege  to  buy  the  shares 
of  stock  at  any  time  before  December  15,  1885,  at  the  price  per  share 
named.  It  was  a  contract  to  give  to  the  holder  an  option  to  buy  the 
shares  of  stock  at  a  future  time,  which,  but  for  section  130  of  the  Crim- 
inal Code,  would  be  valid  and  enforceable. 

5.  Section  130  of  the  Criminal  Code  was  not  intended  to  make  un- 
lawful merely  such  option  contracts  as  contemplate  a  settlement  by 
differences, — or,  in  other  words,  merely  gambling  contracts, — as  such 
contracts  were  illegal  and  void  before  such  section  was  ever  enacted. 
The  statute  goes  much  further,  and  makes  all  contracts  of  options  to 
buy  or  sell,  at  a  future  time,  any  grain  or  other  commodity,  stock,  etc., 
gambling  contracts,  and  void,  whether  intended  to  be  settled  by  dif- 
ferences or  not. 

6.  Prior  to  this  act  it  was  lawful  in  this  State  to  contract  to  have  or 
give  an  option  to  sell  or  buy,  at  a  future  time,  grain  or  other  commod- 
ity. Such  contracts  were  neither  void  nor  voidable  at  the  common  law 
but  the  statute  makes  them  void  in  Illinois. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

This  is  an  action  of  assumpsit,  by  appellants,  against  ap- 
pellee, begun  in  the  Superior  Court  of  Cook  county.  The  origi- 
nal declaration  consisted  of  eight  special  counts.  The  first 
four  and  the  sixth  were  withdrawn.  The  remaining  three  are 
as  follows : 

Fifth  count — "And  whereas,  also,  the  said  defendant  after- 
wards, to-wit,  on  the  11th  day  of  November,  1885,  at  the  place 
aforesaid,  made  and  delivered  to  said  plaintiffs  a  certain  writ- 
ing, in  words  and  figures  as  follows,  to-wit : 
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"  'Chicago,  November  11,  1885. 
"  'In  consideration  of  one  dollar  ($1.00)  and  other  valuable 
considerations,  receipt  of  which  is  hereby  acknowledged,  I 
hereby  agree  to  sell  to  George  Schneider,  Walter  L.  Peck  and 
Ferd  W.  Peck  seventeen  hundred  and  eighty-six  (1786)  shares 
of  the  capital  stock  of  the  North  Chicago  City  Eailway,  at  six 
hundred  dollars  ($600)  per  share,  if  taken  on  or  before  the 
15Ji  day  of  December,  1885.  y.  (].  Turner.' 

"And  plaintiffs  aver,  that  thereafter,  to-wit,  the  14th  day  of 
December,  1885,  at,  to-wit,  the  county  aforesaid,  said  plain- 
tiffs tendered  said  defendant  the  aggregate  price  of  said  1786 
shares  of  capital  stock  mentioned  in  said  writing,  to-wit,  the 
sum  of  $1,071,600,  and  said  plaintiffs  then  and  there  requested 
said  defendant  to  sell  and  deliver  to  said  plaintiffs  the  aforesaid 
shares  of  stock  ;  yet  the  said  defendant  then  and  there  refused 
to  deliver  said  shares  of  stock  to  the  plaintiffs,  and  has  since 
hitherto  refused  to  deliver  the  same,  whereby  plaintiffs  have 
been  deprived  of  divers  great  gains  and  profits  which  would 
have  accrued  to  them  from  the  delivery  of  the  said  shares  of 
stock." 

Seventh  count — "And  whereas,  also,  the  said  defendant  after- 
wards, to-wit,  on  the  11th  day  of  November,  1885,  at  the 
county  aforesaid,  made,  executed  and  delivered  to  said  plain- 
tiffs a  certain  instrument  in  writing,  in  the  words  and  figures 
following,  to-wit:"  (Then  follows  a  copy  of  the  instrument 
set  out  in  the  fifth  count.)  "And  plaintiffs  further  aver,  that 
afterwards,  to-wit,  the  21st  day  of  November,  1885,  at  the 
county  aforesaid,  the  said  defendant  then  and  there  agreed  to 
and  with  said  plaintiffs  to  modify  the  aforesaid  agreement  ex- 
pressed in  said  writing,  in  so  far  as  to  provide  that  the  payment 
by  said  plaintiffs  for  said  1786  shares  of  capital  stock  should 
be  made  as  follows,  to-wit:  The  sum  of  $188,400  in  cash,  as 
and  for  payment  for  314  shares  of  said  capital  stock,  and  for 
the  sum  of  $883,200,  representing  the  purchase  price  for  the 


Schneider  et  al.  v.  Turner. 


31 


Statement  of  the  case. 

remaining  1472  shares  of  said  capital  stock,  said  plaintiffs  were 
to  execute  their  joint  promi  sory  notes,  due  in  one  year  from 
the  date  thereof,  with  interest  at  the  rate  of  five  per  centum 
per  annum,  and  deliver  the  same  to  said  defendant,  with  the 
privilege  to  them,  said  plaintiffs,  to  pay  any  or  all  of  said  notes 
at  any  time  before  the  same  should  become  due,  in  sums  of 
not  less  than  ^100,000  at  any  one  payment  that  said  plaintiffs 
should  make  before  said  notes  should  become  due  as  aforesaid, 
and  that  said  1472  shares  of  said  capital  stock  should  be  held 
by  said  defendant  as  collateral  security  to  said  promissory 
notes  of  said  plaintiffs,  for  the  payment  thereof ;  and  plaintiffs 
aver,  that  as  to  the  other  parts  of  the  aforesaid  writing,  in  all 
save  and  except  the  terms  of  payment  of  the  purchase  price 
for  said  capital  stock,  as  so  agreed  by  and  between  said  plain- 
tiffs and  said  defendant  for  the  modification  thereof  in  that 
behalf,  as  aforesaid,  it  was  then  and  there  agreed,  by  and  be- 
tween said  plaintiffs  and  said  defendant,  that  the  same  should 
remain  and  be  in  full  force  and  virtue ;  and  plaintiffs  further 
aver,  that  thereafter,  to-wit,  on  the  12th  day  of  December, 
1885,  at  the  county  aforesaid,  they  notified  said  defendant  of 
their  acceptance  of  the  aforesaid  agreement,  as  so  modified ; 
and  plaintiffs  further  aver,  that  thereafter,  to-wit,  on  the  14th 
day  of  December,  1885,  to-wit,  at  the  county  aforesaid,  the 
said  defendant  notified  said  plaintiffs  that  he  would  refuse  to 
receive  said  amount  of  the  purchase  price  for  said  shares  of 
capital  stock, — that  is  to  say,  said  sum  of  $188,400  in  cash, 
and  the  joint  promissory  notes  of  said  plaintiffs  for  said  sum 
of  $883,200,  due  in  one  year,  etc. ;  and  plaintiffs  aver,  that 
said  defendant  then  and  there  waived  any  tender  by  said  plain- 
tiffs of  said  cash  and  promissory  notes,  though  said  plaintiffs 
were  then  and  there  ready  and  willing,  as  they  have  since 
hitherto  been  ready  and  willing,  to  pay  and  deliver  the  same 
to  said  defendant,  and  said  defendant  then  and  there  refused 
to  deliver  the  said  plaintiffs  said  shares  of  capital  stock,  or 
any  part  thereof,  whereby  plaintiffs  have  lost,"  etc. 
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Amended  eighth  count — Same  as  the  seventh  to  and  includ- 
ing a  copy  of  said  writing,  and  then  follows  this  averment : 
"And  said  plaintiffs  aver,  that  said  written  agreement  was 
made  and  signed  by  said  defendant  without  any  good  or  val- 
uable consideration,  and  that  said  defendant  did  not  receive, 
nor  did  said  plaintiffs  pay,  the  one  dollar,  or  the  other  valu- 
able consideration  mentioned  in  said  writing ;  and  they  further 
aver,  that  said  plaintiffs  did  afterwards,  to-wit,  on  the  14th 
day  of  December,  1885,  tender  said  defendant  the  aggregate 
price,  aforesaid,  of  said  1T86  shares  of  stock,  to-wit,  the  sum 
of  $1,071,600,  and  requested  said  defendant  to  deliver  to  them 
the  aforesaid  shares  of  capital  stock ;  and  they  further  aver, 
that  at  the  time  of  said  offer  on  the  part  of  said  defendant, 
and  at  the  time  of  said  tender  on  the  part  of  said  plaintiffs, 
said  defendant  was  the  owner  of  or  had  the  control  of,  and  the 
right  to  contract  for,  the  sale  of  said  shares  of  stock.  Plaintiffs 
further  aver,  that  said  offer  was  made  by  defendant  because 
it  would  probably  require  so  much  time  to  make  examination 
into  the  condition,  property  and  franchises  of  the  North  Chi- 
cago City  Kailway  Company,  and  to  ascertain  the  value  of  such 
property ;  and  the  time  for  the  performance  of  said  contract, 
and  its  acceptance,  was  not  so  fixed  for  the  purpose  of  specu- 
lating upon  the  rise  or  fall  in  the  value  of  said  stocks,  and 
that  there  was  no  intention  on  the  part  of  said  plaintiffs,  and 
there  was  no  agreement  or  understanding  between  plaintiffs 
and  defendant,  at  that  time  or  thereafter,  that  said  contract 
should  be  performed  by  the  settlement  or  adjustment  of  the 
difference  in  value  between  the  contract  price  and  the  market 
price,  if  there  should  be  any,  of  such  stocks  at  the  time  fixed 
for  such  acceptance  and  performance ;  yet  the  said  defendant 
then  and  there  refused  to  deliver  said  shares  of  stock  to  the 
plaintiffs,  and  has  since  hitherto  refused  to  deliver  the  same, 
whereby  plaintiffs  have  been  deprived  of  divers  great  gains 
and  profits  which  would  have  accrued  to  them  from  the  de- 
livery of  the  said  shares  of  stock." 
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To  the  fifth  and  eighth  amended  counts  defendant  filed  gen- 
eral and  special  demurrers,  the  special  ground  alleged  as  to 
each  count  being,  that  the  instrument  declared  on  was  made 
in  violation  of  section  130  of  the  Criminal  Code  of  this  State. 
To  the  seventh  count,  among  others,  he  filed  his  sixth  special 
plea,  and  to  it  plaintiffs  filed  a  demurrer.  The  demurrers  to 
the  fifth  and  eighth  counts  were  sustained,  and  that  of  plain- 
tiffs to  the  sixth  plea  was  carried  back  to  the  seventh  count, 
and  that  count  also  held  bad.  Plaintiffs  standing  by  these 
counts,  judgment  was  rendered  against  them  for  costs.  They 
appealed  to  the  Appellate  Court  for  the  First  District,  where 
the  judgment  of  the  Superior  Court  was  affirmed,  and  they 
again  appeal. 

Messrs.  Smith  &  Pence,  for  the  appellants : 

The  contract  in  question  is  not  an  option  or  offer,  but  it  is 
an  executory  contract  of  sale, — the  time  of  its  performance 
being  made  of  the  essence  thereof.  The  time  of  its  perform- 
ance becomes  a  condition  subsequent,  ^he  non-performance  of 
which  would  authorize  the  vendor  either  to  rescind  the  con- 
tract, or,  standing  upon  the  contract,  to  sue  for  damages  for 
its  breach.  Until  rescission,  the  contract  is  binding  on  both 
parties,  and  an  offer  to  perform,  by  the  vendee,  before  the 
time  indicated,  would  prevent  its  rescission.  1  Benjamin  on 
Sales,  (Kerr's  ed.)  p.  260,  book  2,  chap.  1 ;  1  Chitty  on  Con- 
tracts, (11th  Am.  ed.)  11;  Barton  v.  McLean,  5  Hill,  256; 
Ives  V.  Hazzard,  4  K.  I.  14 ;  Aiken  v.  Railroad  Co.  26  Barb. 
298  ;  Van  Rensselaer  v.  Smith,  27  id.  140  ;  Spalding  v.  Hallen- 
beck,  30  id.  298  ;  Andrews  v.  Pontile,  '24c  Wend.  289  ;  Davies  v. 
Wilkinson,  10  A.  &  E.  98  ;  Butler  v.  Thompson,  92  U.  S.  412. 

This  is  a  contract  to  sell,  binding  on  both  parties,  but  with 
a  right  of  rescission  on  the  part  of  the  vendor  in  case  the 
vendee  refuses  to  perform,  but  with  no  right  on  the  part  of 
the  vendee  to  rescind  the  same  by  non-performance.  The 
contract  is  mutual  as  to  both  parties,  and  binding  on  both, 
3—130  III. 
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and  the  right  of  rescission  in  favor  of  the  vendor  is  simply  a 
security  or  penalty  in  his  hands  by  which  to  secure  perform- 
ance. He  need  not  insist  on  his  right  to  rescind,  but  may 
sue  for  damages  for  such  non-performance,  as  may  also  the 
vendee,  which  makes  the  contract  mutual.  Spalding  v.  Hal- 
lenbeck,  30  Barb.  292;  Diuiham  v.  Pettee,  4  Seld.  508;  Mason 
V.  Caldwell,  5  Gill,  196;  Carpenter  v.  Westcott,  5  Cow.  270; 
Raymond  v.  Caton,  24  111.  123;  Moore  v.  Smith,  id.  513. 

The  statute  provides  that  want  of  consideration  may  be 
proved.  Honeyman  y.  Jarvis,  64  111.  366;  Insurance  Co.  v. 
Rees,  29  id.  272 ;  Mann  v.  Smyser,  76  id.  365 ;  Gage  v.  Lewis, 
68  id.  604;  Morris  v.  Tillson,  81  id.  616;  Wolf  y.  Fleetmeyer, 
83  id.  418.  , 

A  contract  that  does  not  involve  in  its  performance  the  set- 
tlement thereof  by  an  adjustment  and  payment  of  the  differ- 
ence between  the  contract  price  and  the  market  value  at  the 
time  of  the  supposed  performance,  is  not  a  gambling  contract 
per  se,  or  under  the  statutes  of  this  State,  because  it  is  not 
affected  by  the  vice  of  aigaming  intention.  Pickering  v.  Cease, 
79  111.  328;  Tenney  v.  Foote,  4  Bradw.  594,  and  95  111.  99; 
Pearce  v.  Foote,  113  111.  228  ;  McCormick  v.  Nichols,  19  Bradw. 
334 ;  Beveridge  v.  Hewitt,  8  id.  467 ;  Coffnian  v.  Young,  20  id. 
76  ;  Bigelow  v.  Benedict,  70  N.  Y.  202  ;  Mortimer  v.  McCallan, 
6  M.  &  W.  58 ;  Thacher  v.  Hardy,  L.  E.  (4  Q.  B.  Div.)  685 ; 
Kent  V.  Mittenherger,  17  Mo.  App.  507 ;  Whitesides  v.  Hunt, 
97  Ind.  191 ;  Cooper  v.  Niel,  13  Weekly  Notes,  (Eng.)  125. 

Messrs.  Cooper  &  Gurley,  also  for  the  appellants : 
As  to  the  meaning  of  the  words  "game,"  "gamble"  and 
"gambling  contract,"  see  Johnson's  and  Webster's  Dictiona- 
ries; 4  Bacon's  Abridgment,  title  "Gaming;"  Dewey  on  Con- 
tracts for  Future  Delivery,  14,  18,  19-23 ;  Tatman  v.  Strader, 
23  111.  493. 

The  section  in  question,  when  truly  interpreted,  will  not 
bear  the  construction  put  upon  it  by  the  court  below.  Dewey 
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on  Contracts,  40;  Kent  v.  Mittenherger,  13  Mo.  App.  503; 
Wolcott  V.  Heath,  78  111.  437 ;  Pickering  v.  Cease,  79  id.  330 ; 
Endlich  on  Interpretation  of  Statutes,  sec.  400. 

The  statute  being  intended  to  punish  only  those  who  should 
be  parties  to  option  contracts  containing  the  element  of  gam- 
bling, the  contract  here,  even  if  the  court  should  hold  it  to  be 
within  the  literal  words  of  the  statute,  should  be  excepted  from 
the  operation  thereof,  because  it  had  no  taint  of  gambling  or 
wagering  about  it.  Potter's  Dwarris  on  Stat.  212 ;  Breevers 
V.  Bloiigher,  14  Pet.  198;  Thompson  v.  State,  15  Ind.  449; 
Bunnell  v.  State,  2  id.  658  ;  United  States  v.  Kir'by,  7  Wall.  482. 

Messrs.  Goudy,  Green  &  Goudy,  for  the  appellee : 

The  contract  set  forth  in  the  declaration  is  an  option,  and 

therefore  void,  under  the  statute  of  this  State.    Dewey  on 

Contracts,  84;  Crim.  Code,  sec.  130  ;  Wolcott  v.  Heath,  78  111. 

433;  Pixley  v.  Boynton,  79  id.  351;  Logan  v.  Musick,  81  id. 

415;  Lyon  v.  Ciilhertson,  83  id.  33;  White  v.  Barber,  123 

U.  S.  392. 

Where  an  instrument  recites  a  consideration,  it  can  not  be 
shown  by  extrinsic  evidence  that  there  was,  in  fact,  no  con- 
sideration, for  the  purpose  of  annulling  the  instrument  or 
changing  its  legal  import.  1  Greenleaf  on  Evidence,  sees. 
275,  276,  305 ;  Davis  v.  Symonds,  1  Cox's  C.  C.  402 ;  Stack- 
pole  V.  Arnold,  11  Mass.  27;  Kimball  v.  Walker,  30  111.  482; 
McCloskey  v.  McCormick,  37  id.  66  ;  O'Brien  v.  Palmer,  49  id. 
72 ;  Morris  v.  Tillson,  81  id.  607 ;  Jones  v.  Buffiun,  50  id.  277. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  Court : 

The  sufficiency  of  the  fifth  and  seventh  counts  depends  en- 
tirely upon  the  construction  to  be  placed  upon  the  instrument 
therein  declared  on ;  the  eighth,  whether  or  not  that  instru- 
ment can  be  aided  by  averment  and  parol  proof. 

The  question  upon  which  doubt  is  expressed  in  the  opinion 
of  the  Appellate  Court,  viz.,  whether  or  not  the  paper  set  out 
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in  the  several  counts  should  be  regarded  as  an  agreement,  or 
a  mere  proposition  for  a  sale,  is  eliminated  from  the  case  as 
here  presented,  counsel  for  appellants  admitting  the  correct- 
ness of  the  decision  below  in  that  regard,  contending,  however, 
that  although  a  contract  between  the  parties,  of  the  date  it 
bears,  it  is  not  an  option  contract,  but  a  contract  of  purchase 
and  sale  of  the  shares  of  stock  specified.  It  is  said  to  be  "an 
executory  contract  of  sale,  the  time  of  its  performance  being 
of  the  essence  thereof,  the  non-performance  of  which  would 
authorize  the  vendor  either  to  rescind  the  contract,  or,  stand- 
ing upon  it,  sue  for  damages  for  the  breach."  In  support  of 
this  proposition  many  authorities  are  cited,  and  among  them 
Afidreivs  v.  Pontue,  24  Wend.  289,  Ives  v.  Hazard,  4  E.  I.  27, 
Spalding  v.  Hallenbeck,  30  Barb.  299,  Barton  v.  McLean,  5 
Hill,  256,  and  Wain  v.  Walters,  5  East,  10,  all  of  which  are 
referred  to  in  the  opinion  of  the  Appellate  Court  as  holding 
the  instrument  in  question,  though  executed  by  only  one  of 
the  parties,  but  delivered  to  and  accepted  by  the  other,  a  con- 
tract, and  not  a  mere  offer.  A  careful  examination  of  these 
and  other  like  cases  cited  will  show,  that  while  they  sustain 
the  position  in  support  of  which  they  were  cited  by  the  Ap- 
pellate Court,  they  throw  no  light  whatever  upon  the  question 
as  to  whether  that  contract  should  be  construed  to  be  a  con- 
tract for  an  option,  or  one  of  sale  and  purchase. 

Looking  at  the  instrument  itself,  it  seems  impossible  to  give 
it  the  construction  contended  for  by  appellants,  without  vio- 
lating plain  and  well  settled  rules  of  law  applicable  to  all  in- 
struments in  writing.  It  must  first  be  determined  that  there 
is  some  uncertainty  as  to  the  meaning  of  the  contract,  other- 
wise there  is  no  room  for  construction.  But  if  construction 
can  be  resorted  to,  then  all  parts  of  the  instrument  must  be 
construed  in  such  a  way  as  to  give  force  and  validity  to  all  of 
them,  and  to  all  of  the  language  used,  where  that  is  possible ; 
also,  to  give  to  the  words  their  common  and  generally  accepted 
meaning.    Here,  however,  the  construction  contended  for  ig- 
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nores  the  first  clause  of  the  instrument  entirely,  and  gives  to 
the  word  "if,"  in  the  last  sentence,  an  entirely  different  mean- 
ing from  that  ordinarily  attached  to  it,  thus  making  the  con- 
tract in  effect  read,  "I  hereby  agree  to  sell  to  George  Schneider, 
Walter  L.  Peck  and  Ferdinand  W.  Peck  1786  shares  of  the 
capital  stock  of  the  North  Chicago  City  Eailway  stock,  at  $600 
per  share,  to  he  taken  (or  they  to  take  the  same)  on  or  before 
the  15th  of  December,  1885."  So  read,  it  would  undoubtedly, 
under  the  authorities  cited,  be  an  absolute  contract  of  sale 
of  the  shares  of  stock.  But,  reading  the  entire  instrument, 
the  question  arises,  if  appellee  in  fact  meant  by  the  language, 
"I  hereby  agree  to  sell,"  that  he  then  and  there  did  sell  the 
shares  of  stock,  and  if  appellants,  by  accepting  the  instrument, 
thereby  meant  that  they  had  then  and  there  bought  the  same, 
where  was  the  necessity  for  saying,  "in  consideration  of  one 
dollar,"  etc.,  "I  hereby  agree  to  sell?"  Why  not  have  said, 
"I  have  this  day  sold,"  or,  as  was  said  in  the  Hazard  case, 
sz^i^m,  "I  agree  to  sell,"  etc.,  "at  *  *  *  $15,000?"  And  if 
the  parties  did  intend,  by  the  last  clause,  to  make  time  of  the 
essence  of  the  contract,  why  say,  "if  taken,"  instead  of  using 
words  showing  a  mutual  agreement  to  take  within  a  time 
limited  ? 

The  plain,  unambiguous  meaning  of  the  contract  (treating 
it  as  such)  is,  that  appellants  paid  appellee  a  valuable  consid- 
eration for  the  refusal  or  privilege  to  buy  1786  shares  of  stock 
of  the  North  Chicago  City  Eailway  Company,  at  $600  per 
share,  at  any  time  on  or  before  the  15th  of  December,  1885, 
— a  contract  heretofore  of  frequent  occurrence  in  commercial 
transactions,  perfectly  legal  and  enforceable  at  common  law. 
In  the  absence  of  section  130,  no  one,  it  seems  to  us,  would 
hesitate  to  pronounce  this  a  contract  to  give  to  appellants  the 
option  to  buy  railroad  stock  at  a  future  time.  The  argument 
in  support  of  the  eighth  amended  count  admits  that  such  is 
its  effect,  on  its  face ;  but  it  is  insisted  it  is  competent  to  vary 
its  terms  by  allegation  and  proof  that  no  consideration  was 
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in  fact  paid  by  appellants,  or  received  by  appellee,  for  the 
agreement  to  sell,  and  thus  show  the  transaction  a  mere  offer 
on  the  part  of  appellee,  without  consideration,  which  became 
an  agreement  only  upon  the  acceptance  and  offer  to  perform 
on  the  part  of  appellants.  The  general  rule  excluding  parol 
evidence  offered  for  the  purpose  of  contradicting  or  varying 
the  terms  of  a  written  instrument,  is  not  questioned.  The 
validity  of  this  count  is  based  exclusively  on  the  provisions  of 
section  9,  chapter  98,  of  the  Kevised  Statutes,  entitled  "Nego- 
tiable Instruments."  That  section  provides  that  a  defendant 
may  plead  want  or  failure  of  consideration  to  a  suit  on  a  note 
or  other  contract,  for  the  purpose  of  defeating  a  recovery  in 
whole  or  in  part,  when  the  same  was  given  without  considera- 
tion, or  when  the  consideration  has  failed.  No  authority  is 
found  in  this  section  for  permitting  a  plaintiff  to  prove  a  want 
of  consideration,  for  the  purpose  of  varying  the  terms  of  his 
contract.  This  proposition  is  too  clear  for  argument.  The 
parties  must  be  held  bound  by  the  contract  as  they  wrote  it. 
1  Greenleaf  on  Evidence,  sec.  275. 

The  right  to  vary  or  explain  the  consideration  expressed  in 
a  written  contract,  or  to  prove  that  it  was  never  paid,  does  not 
authorize  the  introduction  of  such  testimony  to  affect  the  terms 
or  validity  of  the  contract.  O'Brien  v.  Palmer,  49  111.  72 ; 
Morris  v.  Tillson,  81  id.  607. 

Still  it  is  most  earnestly  insisted  that  notwithstanding  the 
instrument  sued  on  is,  on  its  face,  an  option  contract,  and 
although  it  can  not  be  changed  into  a  mere  offer  by  parol 
proof,  yet  it  is  not  violative  of  section  130,  by  proper  construc- 
tion of  that  section.  To  maintain  this  position,  it  is  insisted 
that  by  the  prohibition  of  the  statute,  the  legislature  only  in- 
tended to  make  unlawful  such  option  contracts  as  contemplate 
a  settlement  by  differences  ;  that  to  come  within  the  inhibition 
of  section  130  the  contract  must  be  a  gambling  contract ;  that 
the  option  here  meant  is  the  option  or  right  to  elect  whether 
to  accept  or  deliver  the  stock  or  other  commodity,  or  pay  the 
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difference  between  the  contract  price  and  the  market  price 
when  the  same  should  be  accepted  or  delivered  under  the  terms 
of  the  agreement.  The  language  of  the  section,  so  far  as  ap- 
plicable to  this  question,  is  as  follows :  "Whoever  contracts 
to  have  or  give  to  himself  or  another  the  option  to  sell  or  buy, 
at  a  future  time,  any  grain  or  other  commodity,  stock  of  any 
railroad  or  other  company,  *  *  *  shall  be  fined,  *  *  * 
and  all  contracts  made  in  violation  of  this  section  shall  be 
considered  gambling  contracts,  and  shall  be  void." 

The  first  question  which  suggests  itself  in  considering  the 
construction  of  this  statute  contended  for  by  appellants  is,  if 
their  construction  is  the  true  one,  why  was  the  statute  enacted 
at  all?  Nothing  is  more  clearly  and  firmly  established  by 
the  common  law,  than  that  all  gambling  contracts  are  void. 
It  is  equally  well  settled,  that  all  contracts  for  the  purchase 
and  sale  of  property  with  the  understanding  or  agreement  of 
the  parties  (whether  that  agreement  is  expressed  on  the  face 
of  the  contract  or  exists  by  secret  understanding)  that  the 
property  is  not  to  be  delivered  or  accepted,  but  the  contract 
satisfied  by  an  adjustment  of  the  difference  between  the  con- 
tract and  market  prices,  are  mere  wagers,  or  gambling  con- 
tracts, and  void.  (3  Am.  and  Eng.  Ency.  of  Law,  p.  873, 
and  cases  cited  in  note  1 ;  Cothran  v.  Ellis  et  al.  125  111.  496.) 
Long  prior  to  the  passage  of  this  statute  it  had  been  repeat- 
edly so  decided  by  this  court.  Therefore  the  section,  as  con- 
strued by  counsel  for  appellants,  serves  no  purpose  whatever. 
If  their  construction  is  correct,  when  the  legislature  declared 
that  all  contracts  made  in  violation  of  section  130  should  be 
considered  gambling  contracts,  and  void,  it  only  condemned 
contracts  which  were  already  gambling  contracts,  and  void. 
Certainly  more  than  this  was  intended.  It  must  be  presumed 
that  the  object  of  the  legislature  was  to  declare  that  unlawful 
which  theretofore  had  been  law^ful.  Prior  to  this  act  it  was 
lawful  to  contract  to  have  or  give  an  option  to  sell  or  buy,  at 
a  future  time,  grain  or  other  commodity.    Such  contracts  were 
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neither  void  nor  voidable  at  the  common  law.  The  statute 
makes  them  unlawful  and  void  in  Illinois. 

The  case  of  Biglow  v.  Benedict,  70  N.  Y.  202,  cited  by  coun- 
sel for  appellants,  in  which  the  contract  sued  on  is  admitted 
to  be  substantially  the  same  as  the  one  before  us,  well  illus- 
trates the  effect  of  our  statute  upon  option  contracts  of  this 
character.  In  that  case  the  language  of  the  contract  was  as 
follows :  "Know  all  men  by  these  presents,  that  I,  Charles  B. 
Benedict,  for  and  in  consideration  of  the  sum  of  $250,  good 
and  lawful  money  of  the  United  States,  to  me  in  hand  paid, 
the  receipt  of  which  is  acknowledged,  do  agree  to  receive  from 
W.  C.  Biglow,  at  any  time  within  six  months  from  date  he 
may  choose  to  deliver  the  same,  $2500  in  gold  coin  of  the 
United  States,  for  which  I  agree  to  pay  to  the  said  Biglow 
ninety-five  per  cent  premium  on  the  dollar,  or  at  the  rate  of 
$195  in  good  current  funds  for  each  and  every  $100  of  coin. 
The  said  Biglow  does  not  contract  to  deliver  the  coin,  hut  pays 
the  $250  for  the  privilege  of  delivering  or  not,  at  his  option." 
In  the  absence  of  statutory  provision  on  the  subject  of  option 
contracts,  the  New  York  Court  of  Appeals  held  the  Biglow 
contract  valid  and  binding  on  the  parties.  We  can  perceive 
no  good  reason  why  it  should  not  have  done  so.  As  we  have 
before  said,  such  contracts  are  valid  at  common  law.  But 
suppose  the  validity  of  that  contract  is  tested  by  the  foregoing 
section  of  our  statute.  Will  it  be  seriously  contended  tliat  a 
recovery  could  be  had  in  this  State  ?  If  that  contract  is  not 
in  the  teeth  of  section  130  of  our  Criminal  Code,  Ave  are  at  a 
loss  to  perceive  how  one  could  be  drafted  that  would  be. 

But  it  is  said  this  court  is  committed  to  the  construction  in- 
sisted upon,  and  in  support  of  the  statement,  Wolcott  et  al.  v. 
Heath,  78  111.  437,  Pickering  et  al.  v.  Cease,  79  id.  330,  Pearce 
V.  Foote,  113  id.  228,  and  Tenney  v.  Foote,  95' id.  99,  are  cited. 
We  have  carefully  re-examined  each  of  these  cases,  and  are 
unable  to  discover  anything  in  them  inconsistent  with  the  view 
here  expressed.    The  only  case  in  which  it  can  be  said  that 
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this  court  has  given  its  approval  to  a  definition  of  the  v^ord 
"option,"  as  used  in  the  statute,  is  that  of  Tenney  v.  Foote, 
supra.  In  that  case  a  written  opinion,  rendered  by  the  late 
Judge  McAllister  on  the  trial  in  the  circuit  court  of  Cook 
county,  was,  on  appeal  to  the  Appellate  Court  for  the  First 
District,  adopted  as  the  opinion  of  the  Appellate  Court,  and 
on  a  further  appeal  to  this  court,  the  same  opinion  was  ap- 
proved. In  that  opinion  Judge  McAllister  quotes  the  defi- 
nition of  the  word  "option,"  as  used  in  the  stock  exchange, 
from  Webster's  Dictionary,  (ed.  of  1872,  p.  917,)  as  follows: 
"A  stipulation ;  privilege  to  a  party,  in  a  time  contract,  of  de- 
manding its  fulfillment  on  any  day  within  the  specified  time." 
And  the  Judge  proceeds  to  say:  "In  practice,  on  the  stock 
exchange  it  was  often  the  intention  of  the  parties  that  no  stock 
should  be  delivered,  but  the  transaction  settled  upon  differ- 
ences. These  became  common,  and  the  English  statute  was 
aimed  at  its  repression,  because  it  was,  in  effect,  gambling. 
Our  statute  is  directed  against  the  same  evil,  and  extends  to 
transactions  in  grain  and  other  commodities  as  well  as  stock, 
so  that  the  word  'option,'  as  used  in  the  statute  here,  taken 
with  the  context,  means  a  mere  choice,  right  or  privilege  of  sell- 
ing or  buying,  and  it  is  the  contract  for  such  choice,  right  or  privi- 
lege of  selling  or  buying  at  a  future  time  any  commodity,  the  statute 
was  intended  to  prohibit,  as  contradistinguished  from  an  actual 
sale  or  purchase  ivith  the  intention  of  delivering  and  accepting  the 
commodity  specified.''  The  logic  of  this  opinion  is  certainly 
against  the  position  sought  to  be  maintained.  White  v.  Barber, 
123  U.  S.  392,  and  Osgood  v.  Bauden,  75  Iowa,  550,  are  also 
authorities  against  the  construction  contended  for.  See,  also, 
Webster  v.  Sturges,  7  Bradw.  560. 

We  agree  fully  with  counsel  for  appellants  as  to  the  object 
of  the  statute.  It  manifestly  is  to  break  down  the  pernicious 
practice  of  gambling  on  the  market  prices  of  grain  and  other 
commodities.  How  is  this  object  sought  to  be  accomplished? 
There  was  and  is  nothing  illegal  or  even  immoral  in  an  option 
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contract,  within  itself.  The  evil  aimed  at,  nevertheless,  grew 
out  of  such  contracts.  As  said  by  Judge  McAllister,  in  the 
opinion  referred  to  in  Tenney  v.  Foote,  "in  practice  it  was  often 
the  intention  of  the  parties  that  no  stock  should  be  delivered, 
but  the  transaction  settled  upon  differences;"  and  by  Judge 
Andrews,  in  the  Biglow  case,  supra,  "contracts  of  this  kind 
may  be  mere  disguises  for  gambling."  In  this  case  the  parties 
might  have  intended,  if  appellants  called  for  the  stock,  to  settle 
on  differences.  The  contract  could  have  been  made  the  dis- 
guise for  gambling  on  the  future  price  of  stock  of  the  North 
Chicago  City  Kailway.  The  question  is  not,  did  they  so  intend, 
but,  did  not  the  legislature  regard  such  contracts  as  lying  at 
the  root  of  the  evil  aimed  at,  and  strike  at  them.  The  treat- 
ment is  heroic,  but  the  evil  was  most  malignant. 

We  can  neither  read  out  of  the  contract  language  which  the 
parties  put  in  it,  nor  into  the  statute  expressions  which  the 
legislature,  for  a  manifest  purpose,  omitted.  The  contract, 
tested  by  the  statute,  is  void,  and  therefore  each  count  of  the 
declaration  obnoxious  to  the  demurrer  interposed. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


The  Chicago  Municipal  Gas  Light  and  Fuel  Company 

V. 

The  Town  of  Lake. 
Filed  at  Ottawa  October  31, 1889. 

1.  Franchise — defined— and  how  determined.  A  francliise  is  a  par- 
ticular privilege  conferred  by  grant  from  a  sovereign  or  government, 
and  vested  in  individuals  or  a  corporation.  The  franchise  of  a  private 
corporation  organized  under  the  general  law  is  to  be  ascertained  from 
the  objects  of  the  corporation,  as  stated  in  its  articles  of  incorporation. 

2.  MunicipaIj  coepoeations — use  of  streets — charter  powers  to  gas 
company.  By  section  5  of  the  general  Incorporation  act,  a  corporation 
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organized  under  that  act  for  the  purpose  of  the  manufacture  and  sale 
of  gas  for  illuminating  and  heating  purposes  in  a  city,  is  vested  with 
all  the  powers  necessary  and  requisite  to  carry  into  effect  the  objecta 
for  which  it  was  formed  ;  but  the  State  does  not  thereby  grant  to  the 
company  a  special  privilege  or  franchise  to  occupy  and  use  public 
streets  of  the  city  for  the  purpose  of  laying  therein  its  mains  and  ga» 
pipes. 

3.  Same — use  of  streets — powers  of  municipality — granting  use  for  lay- 
ing gas  pipes,  etc.  Under  the  power  conferred  by  statute  upon  a  city 
or  town  to  control  and  regulate  the  streets,  etc.,  within  its  limits,  and 
to  abate  nuisances,  such  city  or  town  may  lawfully  permit  any  use  of 
such  streets  and  alleys  that  is  consistent  with  the  public  objects  for 
which  they  are  held,  and  may  make  a  grant  of  the  right  of  way  for  the 
purpose  of  laying  gas  pipes  and  mains  under  the  surface  thereof. 

4.  Same — ordinance — granting  use  of  streets — whether  a  contract,  or 
a  mere  license.  The  privilege  of  the  use  of  the  streets  of  a  city  or  town, 
when  granted  by  ordinance,  is  not  always  a  mere  license,  and  revocable 
at  pleasure.  If  the  grant  is  for  an  adequate  consideration,  and  is  ac- 
cepted by  the  grantee,  then  the  ordinance  ceases  to  be  a  mere  license, 
and  becomes  a  valid  and  binding  contract.  And  the  same  result  is 
reached  where,  in  case  of  a  mere  license,  it  is,  prior  to  its  revocation, 
acted  upon  in  some  substantial  manner,  so  that  to  revoke  it  would  be 
inequitable  and  unjust. 

5.  Same — use  of  streets — granted  to  gas  company — grant  considered  a 
contract.  The  corporate  authorities  of  a  town  passed  an  ordinance  giv- 
ing a  gas  company  the  privilege  to  lay  its  gas  mains  and  pipes  in  any 
and  all  of  the  streets,  alleys  and  other  public  grounds,  and  the  right  to 
maintain  and  repair  the  same.  In  a  few  days  thereafter  the  gas  com- 
pany executed  a  written  acceptance  of  the  ordinance,  which  the  board 
of  trustees  spread  upon  the  journal  of  their  proceedings,  and  the  com- 
pany then  undertook  to  perform  its  agreement,  under  which  the  privi- 
leges were  granted.  A  new  board,  of  trustees  was  elected,  who  passed 
an  ordinance  expressly  repealing  the  former  one  :  Held,  that  the  con- 
tract between  the  town  and  the  company  being  a  valid  one,  the  repeal- 
ing ordinance  was  void. 

6.  Same — grant  of  use  of  streets  to  gas  company — rights  incident  there- 
to. The  board  of  trustees  of  a  town,  by  ordinance,  granted  to  a  gas 
company  the  privilege  of  laying  its  mains,  pipes,  e!c.,  in  the  streets, 
alleys  and  public  grounds,  upon  the  condition  that  the  company  should 
commence  furnishing  gas  within  one  year  thereafter,  and  fixing  the 
price  of  gas  to  consumers:  Held,  that  the  gas  company  had  the  legal 
right  to  acquire,  by  lease  or  purchase,  a  gas  plant  to  subserve  the  pur- 
pose of  its  incorporation,  and  thus  enable  it  to  comply  with  the  condi- 
tions upon  which  it  was  granted  the  privilege  of  laying  its  pipes,  etc., 
in  the  streets. 
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7.  Same  —  contract  of  gas  company  not  performed  in  proper  time  — 
right  to  use  of  streets  thereby  defeated.  A  municipal  corporation  granted 
a  gas  company  permission  to  lay  its  mains,  pipes,  etc.,  in  the  streets  and 
alleys,  upon  condition  that  the  latter  should  commence  furnishing  gas 
within  one  year.  A  railway  company  in  the  same  town  leased  its  build- 
ing and  premises,  used  as  gas  works,  to  S.,  for  the  term  of  two  years, 
who  was  to  put  into  use  therein  his  new  process  and  apparatus  for  mak- 
ing gas,  and  furnish  the  railway  company,  during  the  two  years,  all  the 
gas  it  required  in  its  shops  and  houses.  By  this  lease,  the  latter  com- 
pany, at  the  end  of  the  term,  had  the  option  or  right  to  take  the  plant 
at  its  net  cost,  for  its  own  exclusive  use.  The  new  gas  works  were  com- 
pleted within  one  year  after  the  contract  with  the  town,  and  S.  assigned 
his  lease  to  the  gas  company  for  certain  shares  of  its  stock,  and  the  gas 
company,  after  the  time  limited  in  its  contract  for  commencing  to  fur- 
nish the  town  with  gas,  undertook  to  lay  its  mains,  pipes,  etc.,  in  the 
streets  of  the  town,  which  the  town  authorities  prevented,  and  the  gas 
company  tiled  its  bill  against  the  town,  seeking  to  specifically  enforce 
its  contract :  Held,  that  the  bill  would  not  lie,  for  the  reason  that  the 
gas  company  had  not,  within  one  year,  substantially  performed  the 
condition  upon  which  its  rights  depended. 

8.  In  such  case,  the  lease  and  contract  with  the  railway  company 
had  reference  to  lighting  only  the  railroad  buildings  and  grounds,  and 
did  not  contemplate  the  manufacture  of  gas  for  public  use  and  con- 
sumption, and  the  lease,  on  its  face,  was  temporary  and  provisional, 
only,  in  its  character,  and  was  made  for  the  purpose  of  testing  the  new 
process  of  making  gas.  Such  a  lease  was  not  of  the  character  contem- 
plated by  the  contract,  under  the  ordinance,  with  the  town. 

9.  Specific  peeeoemance — discretionary.  The  exercise  of  the  juris- 
diction to  enforce  the  specific  performance  of  a  contract  rests  in  the 
sound  legal  discretion  of  the  court,  in  view  of  the  terms  of  the  contract 
and  all  the  surrounding  circumstances. 

10.  Same — performance  essential.  In  order  to  entitle  a  party  to  have 
the' specific  performance  of  a  contract,  he  must  show  that  the  contract 
has  been  fully  and  fairly,  and  in  good  faith,  performed  on  his  part.  If 
the  terms  of  th^  contract  have  not  been  fully  performed  by  the  com- 
plainant, or  are  incapable  of  being  substantially  performed  by  him,  a 
court  of  equity  will  not  interfere. 

11.  The  complainant  must  not  only  show  that  he  has  complied  with 
the  terms  of  the  contract,  as  far  as  they  can  and  ought  to  be  complied 
with,  at  the  commencement  of  the  suit,  but  he  must  also  show  that  he 
is  able,  ready  and  willing  to  do  such  other  future  acts  as  the  contract 
stipulates  for  as  a  part  of  his  specific  performance. 

12.  Injunction — in  restraint  of  action  of  municipal  authorities.  The 
courts  will  interfere,  by  injunction,  with  the  acts  of  a  municipal  cor- 
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poration,  in  respect  to  matters  which  are  by  law  placed  within  the 
power  and  left  to  the  discretion  of  the  corporation,  only  in  a  case  of 
clear  and  undoubted  right. 

13.  Same — to  restrain  the  breach  of  a  contract.  An  injunction  re- 
straining the  breach  of  a  contract  is  a  negative  specific  performance 
of  such  contract,  and  the  jurisdiction  to  grant  such  injunction  is  sub- 
stantially coincident  with  the  jurisdiction  to  compel  a  specific  per- 
formance. 

14.  As  a  general  proposition,  whenever  the  contract  is  one  of  a  class 
which  will  be  affirmatively  specifically  enforced,  a  court  of  equity  will 
restrain  its  breach  by  injunction,  if  this  is  the  only  practical  mode  of 
enforcement  w^hich  the  terms  of  the  contract  will  permit. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county;  the  Hon.  M.  F.  Tuley,  Judge,  presiding.  i 

The  town  of  Lake  was  incorporated  under  a  special  charter, 
approved  March  26,  1869,  and  by  the  act  it  was  given  power 
"to  control  and  regulate  the  streets,  alleys  and  other  public 
places,  and  abate  any  obstructions,  encroachments  or  nui- 
sances thereon."  The  Chicago  Municipal  Gas  Light  and  Fuel 
Company  became  incorporated  on  March  24, 1884,  under  the 
general  law,  and  on  March  25,  1884,  at  nine  o'clock  A.  M.,  its 
certificate  of  organization  was  filed  for  record  with  the  recorder 
of  Cook  county.  The  objects  of  the  incorporation  were  "the 
manufacture  and  sale  of  gas  for  illuminating  and  heating 
purposes,  in  the  city  of  Chicago  and  county  of  Cook,  State  of 
Illinois."  The  capital  stock  of  the  company  was  $500,000, 
divided  into  10,000  shares  of  $50  each,  and  certificates  for 
9998  shares  of  the  stock  were  issued  to  M.  A.  Morse,  the  presi- 
dent of  the  company,  and  certificates  for  one  share  each  issued 
to  W.  H.  Cook  and  J.  J.  Eeed. 

On  March  24,  1884,  the  ordinance  in  question  in  this  suit 
was  presented  at  a  meeting  of  the  board  of  trustees  of  the  town 
of  Lake,  and  at  a  meeting  of  the  board  held  on  the  evening  of 
March  25,  1884,  said  ordinance  was  adopted.  The  first  and 
third  sections  of  the  ordinance  were  as  follows : 
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"Sec.  1.  That  permission  and  authority  be  and  the  same 
is  hereby  granted  to  the  'Chicago  Municipal  Gas  Light  and 
Fuel  Company'  of  Cook  county,  and  State  of  Illinois,  to  lay 
their  gas  mains,  pipes,  feeders  and  service  pipes  in  any  and 
all  of  the  streets,  alleys,  avenues,  highways,  parks  and  public 
grounds  throughout  said  town  of  Lake,  and  to  maintain  and 
repair  the  same,  provided  that  no  permanent  injury  or  damage 
shall  be  done  to  any  street,  alley,  park  or  highway  in  the  said 
town  of  Lake. 

"Sec.  3.  Said  company  shall  commence  furnishing  gas  to 
the  town  of  Lake  within  one  year  from  the  date  of  the  passage 
of  this  ordinance,  and  the  price  of  gas  to  consumers  sh  ill  not 
exceed  $2.50  per  thousand  cubic  feet,  with  a  rebate  to  such 
consumers,  of  fifty  cents  per  thousand  cubic  feet  in  case  of 
payment  on  or  before  ten  days  next  after  the  expiration  of  the 
month  in  which  the  gas  is.  used  by  such  consumer :  Provided, 
this  rebate  shall  not  apply  to  street  lamps  and  public  buildings, 
the  supply  therefor  to  be  subject  to  special  agreement." 

A  written  acceptance  of  said  ordinance,  dated  March  27, 
1884,  addressed  to  the  board  of  trustees  of  the  town,  and  signed 
by  the  president  and  secretary  of  the  company,  and  with  the 
seal  of  the  company  attached,  was  presented  to  said  board  at 
its  meeting  held  March  31,  1884,  and,  by  a  unanimous  vote, 
received,  placed  on  file,  and  spread  on  the  record. 

On  March  29,  1884,  the  company  laid  one  hundred  feet  of 
gas  pipe  in  State  street,  in  the  town  of  Lake,  and  was  there- 
upon enjoined  from  laying  any  more,  by  an  injunction  writ, 
issued  upon  a  bill  filed  by  the  Lake  Gas  Company.  It  ap- 
pears, however,  that  this  one  hundred  feet  of  pipe  was  all  the 
pipe  the  company  then  had  or  had  contracted  for.  The  an- 
nual election  for  a  board  of  trustees  of  the  town  was  held  on 
April  1,  1884,  and  on  April  23,  1884,  the  new  board  of  trustees 
passed  an  ordinance  which  purported,  in  terms,  to  repeal  the 
ordinance  of  March  25,  1884.  On  April  25,  1884,  the  Lake 
Oas  Company  dismissed  its  bill  of  complaint  upon  wiiich  the 
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injunction  against  the  Chicago  Municipal  Gas  Light  and  Fuel 
Company  had  issued. 

Some  years  prior  to  1884,  the  Chicago,  Eock  Island  and 
Pacific  Kailway  Company  had  acquired  a  tract  of  land  in  the 
town  of  Lake,  and  had  built  upon  it  car  shops,  and  also  houses 
for  the  use  of  its  employes,  and,  for  the  purpose  of  supplying 
gas  for  its  shops  and  houses,  had  put  up  small  oil  gas  works, 
and  had  used  them  for  several  years.  One  T.  G.  Springer 
had  a  patent  for  making  coal  gas,  and  was  engaged  in  build- 
ing gas  works  for  a  great  many  companies.  On  October  23, 
1884,  he  entered  into  an  agreement  with  the  Chicago,  Eock 
Island  and  Pacific  Eailway  Company,  which  was  as  follows : 

"This  agreement,  made  this  23d  day  of  October,  iii  the  year 
of  our  Lord  1884,  by  and  between  the  Chicago,  Eock  Island 
and  Pacific  Eailway  Company,  party  of  the  first  part,  and 
Theodore  G.  Springer,  of  the  city  of  Chicago  and  State  of 
Illinois,  party  of  the  second  part : 

''WitnessetJi,  that  the  said  party  of  the  first  part,  in  consid- 
•eration  of  the  covenants  and  agreements  of  the  party  of  the 
second  part,  herein  contained,  doth  hereby  lease  and  demise 
unto  the  said  party  of  the  second  part,  his  executors,  admin- 
istrators and  assigns,  the  following  described  premises,  to-wit : 
The  building  and  premises  known  as  the  gas  works  of  the  said 
party  of  the  first  part,  near  and  adjacent  to  the  foundry  and 
machine  shops  of  the  said  party  of  the  first  part,  and  located 
on  the  east  half  of  the  north-east  quarter  of  section  nine  (9), 
in  township  thirty-eight  (38)  north,  range  14,  east  of  the  third 
principal  meridian,  and  lying  between  Forty-seventh  street  on 
the  north,  Fifty-first  street  on  the  south,  Wentworth  avenue 
on  the  west,  and  the  right  of  way  of  the  said  party  of  the  first 
part  and  the  Lake  Shore  and  Michigan  Southern  railway  on 
the  east,  in  the  town  of  Lake,  in  said  county  of  Cook,  and 
State  of  Illinois,  to  have  and  to  hold  the  same  for  the  term  of 
two  years  from  the  day  of  the  date  hereof,  together  with  the 
privilege  of  laying  gas  pipes  on  the  grounds  of  said  company. 
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"And  the  said  party  of  the  second  part,  for  himself,  his  ex- 
ecutors and  administrators,  doth  hereby  covenant  and  agree, 
to  and  with  the  said  party  of  the  first  part,  its  successors  and 
assigns,  that  he  will  immediately  proceed  to  construct  and 
put  into  the  said  demised  premises,  at  his  own  expense,  the 
Springer  process  and  apparatus  for  the  manufacture  of  burn- 
ing gas,  and  will  furnish  to  the  said  party  of  the  first  part  all 
the  gas  necessary  for  or  required  by  the  said  party  of  the  first 
part  for  its  use  in  and  about  its  said  shops,  at  the  net  cost  of 
the  same,  for  the  period  of  two  years,  which  said  gas  so  fur- 
nished shall  be  of  a  quality  and  illuminating  power  in  all  re- 
spects equal  to  that  now  furnished  by  the  city  of  Chicago. 

"And  said  party  of  the  second  part  doth  further  covenant 
and  agree,  that  the  cost  of  the  gas  furnished,  per  thousand 
cubic  feet,  shall  not  exceed  the  price  or  cost  now  paid  by  the 
said  party  of  the  first  part  per  thousand  cubic  feet,  the  quality 
and  illuminating  power  of  the  gas  now  manufactured  and  that 
to  be  furnished  by  the  said  party  of  the  second  part  being 
relatively  considered. 

"And  said  party  of  the  second  part  doth  further  covenant 
and  agree,  that  he  will  keep,  or  cause  to  be  kept,  an  accurate 
account  of  all  expenditures  in  the  construction  of  said  proposed 
new  works,  or  in  any  additions  thereto,  together  with  vouchers 
for  the  same,  and  also  like  accounts  of  all  cost  and  expense 
for  the  production  or  manufacture  of  such  gas  as  may  be  re- 
quired by  the  said  party  of  the  first  part. 

"And  it  is  further  mutually  covenanted  and  agreed,  by  and 
between  the  parties  hereto,  that  at  the  expiration  of  this  lease 
and  agreement,  if  the  said  party  of  the  second  part  shall  have 
complied  with  the  terms  thereof,  on  his  part,  the  said  party  of 
the  first  part,  and  its  successors,  will  pay  to  the  said  party  of 
the  second  part  the  cost  and  expense  of  constructing  such  new 
gas  works,  and  any  additions  thereto,  according  to  vouchers 
to  be  produced,  and  thereafter  shall  own  and  control  the  same. 
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"And  said  party  of  the  second  part  doth  further  covenant 
and  agree,  that  in  the  construction  of  such  new  gas  works  or 
apparatus  under  the  Springer  process,  the  gas  works  and  ap- 
paratus now  in  use  shall  be  kept  and  preserved  intact  during 
the  whole  term  of  this  lease,  so  that  if  the  said  party  of  the 
second  part  shall  fail  to  comply  with  this  lease  and  agreement, 
or  to  furnish  gas  for  the  said  party  of  the  first  part,  of  a  quality 
and  in  quantities  required  by  said  party  of  the  first  part,  that 
then  the  present  works  of  the  said  party  of  the  first  part  may 
be  used  as  at  the  present  time. 

"And  said  party  of  the  second  part  doth  further  covenant 
and  agree,  that  the  gas  so  to  be  manufactured  and  furnished 
by  him  shall  not  exceed  in  cost  or  price  the  cost  or  price  of  gas 
now  manufactured  by  said  party  of  the  first  part,  provided  the 
market  price  of  materials  for  the  manufacture  of  gas, — such 
as  coal  and  oil, — shall  not  advance ;  but  in  the  event  of  ad- 
vance in  the  market  price  of  such  materials,  then  there  shall 
be  a  corresponding  advance  in  the  price  of  gas  to  be  furnished 
allowed  to  said  party  of  the  second  part,  but  in  no  event  shall 
the  price  of  gas  so  to  be  manufactured  and  furnished  to  the 
said  party  of  the  first  part  exceed  the  net  cost  of  the  same. 

"In  witness  whereof,  the  said  party  of  the  first  part  has 
caused  these  presents  to  be  subscribed  by  its  vice-president 
and  general  superintendent,  and  the  said  party  of  the  second 
part  has  hereunto  set  his  hand  and  seal  the  day  and  year  first 
above  written. 

Chicago,  Koce  Island  and  Pacific  Eailroad, 
(By  A.  Kimball,  V.  P.) 

T.  G.  Springer.'* 

It  seems  there  was  an  understanding  between  Springer  and 
Morse,  the  president  of  the  Chicago  Municipal  Gas  Light  and 
Fuel  Company,  that  the  lease  was  for  the  company  ;  but  Morse 
had  no  communications  or  negotiations  with  the  railway  com- 
pany, and  thei:e  is  no  evidence  that  company  had  any  notice 
of  any  interest  of  the  gas  company  in  the  lease  or  contract. 
4—130  Lli.. 
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About  the  date  of  the  agreement,  Morse  assigned  his  9998 
shares  of  stock  to  the  company,  and  a  portion  of  them  were 
re-issued  to  Springer,  and  a  portion  re-issued  to  Morse,  in 
consideration  of  the  assignment  and  his  past  services.  In 
consideration  of  the  stock  which  was  issued  to  Springer,  he 
assigned  to  the  company  the  patent  for  the  use  of  his  process 
in  the  town  of  Lake,  agreed  to  furnish  about  $8000  worth  of 
gas  pipe,  and  agreed  to  advance  the  money  necessary  to  make 
the  improvements  in  the  Kock  Island  works,  with  the  under- 
standing the  lease  was  to  be  assigned  to  the  gas  company. 
Springer,  after  the  execution  of  the  lease,  at  once  proceeded 
to  construct  and  put  on  the  premises  the  Springer  process  and 
apparatus  for  the  manufacture  of  gas,  and  expended  and  paid 
some  $5000  in  so  doing.  The  new  works  were  completed  in 
January  or  February,  1885,  and  their  generating  capacity  was 
150,000  cubic  feet  per  day,  which  was  nearly  three  times  the 
quantity  then  daily  consumed  in  the  town  of  Lake.  On  such 
completion,  the  company  commenced  to  furnish  gas  to  the 
shops  and  houses  of  the  railroad  company. 

The  gas  company  made  no  attempt  or  offer  to  lay  pipe  in 
the  streets  of  the  town  after  the  29th  of  March,  1884,  until 
on  or  about  the  9th  day  of  May,  1885.  Until  this  latter  date 
neither  the  town  nor  its  officers  had  any  notice  or  knowledge 
that  the  company  either  had  or  claimed  any  ownership  or  in- 
terest in  the  Eock  Island  works  or  any  gas  works  in  the  town 
of  Lake.  On  or  about  said  9th  day  of  May,  the  company  at- 
tempted to  lay  gas  pipes  in  one  of  the  streets  of  the  town,  and 
the  police  of  the  town,  acting  under  authority  of  the  board  of 
trustees,  forcibly  prevented  its  servants  from  proceeding  with 
said  work.  Thereupon,  on  May  14,  1885,  the  Chicago  Muni- 
cipal Gas  Light  and  Fuel  Company,  appellant,  exhibited  its 
bill  in  equity,  in  the  circuit  court  of  Cook  county,  against  the 
town  of  Lake,  appellee.  The  object  of  the  bill  was  to  enjoin 
appellee  from  interfering  with  appellant  in  laying  gas  mains 
and  gas  pipes  in  the  streets,  alleys  and  public  grounds  of  the 
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town,  under  the  ordinance  of  March  25,  1884.  Answer  and 
replication  were  filed,  and  the  cause  was  heard  on  the  plead- 
ings and  proofs.  A  decree  was  entered,  which  dismissed  the 
bill  without  prejudice  to  the  right  to  sue  at  law,  and  that  de- 
cree was  affirmed,  on  appeal,  by  the  Appellate  Court  for  the 
First  District.  A  further  appeal  brings  the  record  to  this 
court. 

Mr.  Fkancis  Adams,  for  the  appellant : 

The  town  of  Lake  had  the  power  to  pass  the  ordinance. 
4  Private  Laws  of  1869,  p.  328,  sec.  11;  City  of  Quincy  v. 
Bull,  106  111.  349. 

The  acceptance  of  the  ordinance  by  appellant's  written  com- 
munication, signed  by  its  president  and  secretary,  was  a  suffi- 
cient one,  and  was  presumably  authorized.  Smith  v.  Smith, 
62  111.  493 ;  Sawyer  v.  Cox,  63  id.  130 ;  Wood  v.  Whelen,  93 
id.  153;  Insurance  Co.  v.  White,  106  id.  67. 

The  ordinance,  and  the  acceptance  of  it  and  acting  under 
it  by  appellant,  constituted  a  binding  contract  between  appel- 
lant and  the  town,  which  the  town,  without  appellant's  consent, 
was  powerless  to  annul  or  set  aside.  Dillon  on  Mun.  Corp, 
(3d  ed.)  sees.  314,  450;  City  of  New  Orleans  v.  Wardens,  11 
La.  Ann.  244;  City  of  Chicago  v.  Sheldon,  9  Wall.  53;  City 
of  Quincy  v.  Bull,  106  111.  337 ;  City  of  Burlington  v.  Railway 
Co.  49  Iowa,  144;  Railway  Co.  v.  Village  of  Carthage,  36  Ohio 
St.  631  ;  Railway  Co.  v.  Springfield,  35  Mo.  674. 

Appellant,  by  virtue  of  the  general  Incorporation  law  of  the 
State,  and  its  recorded  articles  of  organization,  obtained  a  con- 
ditional grant  from  the  State,  of  the  right  to  lay  gas  pipes  in 
the  town  of  Lake,  the  condition  being  that  the  town  would 
grant  its  consent,  and  upon  the  granting  of  such  consent  by 
the  ordinance  of  March  25,  1884,  the  grant  from  the  State, 
before  conditional,  became  absolute,  and  the  company's  right 
to  lay  pipes  in  the  streets  became  a  part  of  its  franchise,  and 
irrevocable.    Railway  Co.  v.  People,  73  111.  549;  Gas  Co.  v. 
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Gas  Co.  115  U.  S.  683 ;  Gas  Co,  v.  Gas  Co.  id.  650 ;  Railroad 
Co.  V.  Reid,  13  Wall.  264. 

A  bill  for  an  injunction  is  the  appropriate ,  remedy .  Chi- 
cago V.  Turner,  80  111.  419 ;  Frazier  v.  Miller,  16  id.  48. 

The  bill  in  this  case  is  not,  as  counsel  for  appellee  have 
assumed,  for  the  specific  performance  of  a  contract,  but  to 
enjoin  appellee  from  interfering  with  or  disturbing  appellant 
in  the  enjoyment  of  its  legal  rights,  vested  in  it  by  a  valid 
contract. 

The  remedy  sought  is  an  appropriate  one,  and  there  is  no 
adequate  legal  remedy.  City  of  Chicago  v.  Railroad  Co.  105 
111.  73;  City  of  Quincy  v.  Bull,  106  id.  337;  Railway  Co.  v. 
Springfield,  85  Mo.  674;  Gas  Co.  v.  Gas  Co.  115  U.  S.  650; 
Gas  Co.  V.  Gas  Co.  id.  683 ;  Lyon  v.  McLaughlin,  32  Vt.  424; 
Frazier  v.  Miller,  16  111.  48;  Morris  v.  Thomas,  17  id.  112; 
High  on  Injunctions,  (2d  ed.)  1106,  1243. 

Messrs.  Dexter,  Herrick  &  Allen,  for  the  appellee : 

The  ordinance  was  not  a  contract.  Railway  Co.  v.  People, 
73  111.  542;  Railway  Co.  v.  Railway  Co.  87  id.  321. 

It  was  a  mere  license.  Gas  Light  Co.  v.  Gas  Light  Co.  25 
Conn.  31 ;  Railroad  Co.  v.  Railroad  Co.  26  Am.  and  Eng.  K.  K. 
Cases,  116. 

The  complainant  has  not  shown  performance  of  the  condi- 
tions imposed  by  the  ordinance ;  but  even  if  it  be  assumed 
that  a  legal  contract,  and  performance  of  its  conditions,  had 
been  shown,  the  complainant  has  failed  to  establish  such  a 
case  as  entitles  it  to  the  writ  of  injunction,  which  is  a  nega- 
tive specific  performance  of  the  contract.  Pomeroy's  Eq.  Jur. 
sec.  1341 ;  Railroad  Co.  v.  Reno,  113  111.  39. 

The  specific  performance  of  a  contract  rests  in  the  sound 
legal  discretion  of  the  court.  Allen  v.  Woodruff,  96  111.  20 ; 
Cohn  V.  Mitchell,  115  id.  130. 

To  entitle  the  complainant  to  a  specific  performance  of  a 
contract,  it  must  be  shown  that  at  the  time  it  was  entered  into 
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it  was  capable  of  being  enforced  specifically  by  either  of  the 
parties  against  the  other.  In  other  words,  there  must  be  a 
mutuality,  both  as  to  the  obligation  and  the  remedy.  Water- 
man on  Specific  Performance,  sees.  196,  198 ;  Pomeroy  on 
Specific  Performance,  sees.  163,  164,  note  1,  p.  131;  id.  sees. 
165,  166 ;  Marble  Co.  v.  Ripley,  10  Wall.  339. 

As  the  alleged  contract  could  not  be  specifically  enforced 
by  the  town  against  the  complainant,  it  can  not  be  specifically 
enforced  by  the  complainant  against  the  town.  Marble  Co.  v. 
Ripley,  10  Wall.  339  ;  Blackett  v.  Bates,  L.  K.  (1  Ch.  App.) 
117 ;  Johnson  v.  Railway  Co.  3  D.,  M.  &  G.  914 ;  Peto  v.  Rail- 
road Co.  1  H.  &  M.  468  ;  Ross  v.  Railroad  Co.  Woolworth,  26 ; 
Johnson  v.  Railway  Co.  22  Grant,  U.  C.  290 ;  Fallon  v.  Rail- 
road Co.  1  Dill.  121 ;  Ranger  v.  Railroad  Co.  1  Eng.  Ey.  and 
C.  Cases,  50  ;  Kansas  Co.  v.  Topeka  Co.  135  Mass.  34 ;  Buck 
V.  Smith,  29  Mich.  166  ;  Cooper  v.  Pena,  21  Cal.  403  ;  Mastin 
V.  Halley,  61  Mo.  196. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court : 

A  franchise  is  a  particular  privilege  conferred  by  grant  from 
a  sovereign  or  a  government,  and  vested  in  individuals  or  a 
corporation.  The  franchises  which  were  conferred  by  the 
State  upon  the  appellant  corporation,  when  it  was  organized 
under  the  general  Incorporation  law,  are  to  be  ascertained 
from  the  objects  of  the  incorporation,  as  stated  in  the  articles 
of  incorporation,  and  these  were,  to  manufacture  and  sell  gas 
for  illuminating  and  heating  purposes  in  the  city  of  Chicago 
and  county  of  Cook.  The  corporation  was  also,  by  section  5 
of  the  act  under  which  it  was  organized,  vested  with  and  au- 
thorized to  exercise  all  the  powers  necessary  and  requisite  to 
carry  into  effect  the  objects  for  which  it  w^as  formed.  But 
these  general  powers  intended  by  this  section  5  are  such  powers 
only  as  are  necessarily  incident  and  supplemental  to  the  special 
powers  granted.    The  State  did  not  assume,  by  this  section, 
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to  grant  to  appellant  a  special  privilege  or  franchise  to  oc- 
cupy and  use  the  public  streets  of  the  cities  and  villages  in 
Cook  county  for  the  purpose  of  laying  therein  its  mains  and 
gas  pipes,  any  more  than  it  assumed  thereby  to  vest  it  with 
the  privilege  of  taking  the  private  property  of  an  individual 
land  owner  for  the  purpose  of  building  thereon  its  gas  works. 
The  power  to  control  and  regulate  the  streets,  alleys  and  other 
public  places  within  the  limits  of  the  town  of  Lake,  and  abate 
any  obstructions,  encroachments  or  nuisances  thereon,  was 
given,  in  its  charter,  to  the  corporate  authorities  of  the  town. 
Under  this  power  the  town  could  lawfully  permit  any  use  of 
such  streets  and  alleys  that  is  consistent  with  the  public  ob- 
jects for  which  they  are  held,  and  could  make  a  grant  of  a 
right  of  way  for  the  purpose  of  laying  gas  pipes  and  mains 
under  the  surface.  {City  of  Quincy  v.  Bull  et  al.  106  111.  337.) 
If  appellant  has  the  right  to  place  its  mains  and  pipes  in  the 
streets  of  the  town,  it  is  either  under  a  license  from  or  a  con- 
tract with  the  town.  The  right  claimed  in  this  case  is  based 
upon  the  provisions  of  the  ordinance  of  March  25, 1884.  That 
ordinance  granted  permission  and  authority  to  lay  gas  mains, 
pipes,  feeders  and  service  pipes  in  any  and  all  of  the  streets, 
alleys,  avenues,  highways,  parks  and  public  grounds  through- 
out the  town  of  Lake,  and  to  maintain  and  repair  the  same. 
If  this  was  a  mere  license,  then  it  was  revocable  at  any  time 
before  it  was  acted  upon.  [Metropolitan  City  Ry.  Co.  v.  Chi- 
cago West  Division  Ry.  Co.  87  111.  317.)  The  privilege  of  the 
use  of  the  public  streets  of  a  city  or  town,  when  granted  by 
ordinance,  is  not  always  a  mere  license,  and  revocable  at  the 
pleasure  of  the  municipality  granting  it,  for  if  the  grant  is  for 
an  adequate  consideration,  and  is  accepted  by  the  grantee,  then 
the  ordinance  ceases  to  be  a  mere  license,  and  becomes  a  valid 
and  binding  contract ;  and  the  same  result  is  reached  where, 
in  case  of  a  mere  license,  it  is,  prior  to  its  revocation,  acted 
upon  in  some  substantial  manner,  so  that  to  revoke  it  would 
be  inequitable  and  unjust. 
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In  Chicago  City  Ry.  Co.  v.  llie  People,  73  IlL  541,  the  court 
had  under  consideration  the  distinction  between  a  franchise 
granted  by  the  sovereign  power  of  the  State,  and  an  authority 
given  by  an  ordinance  of  a  city  to  construct  a  railway  on  a 
certain  street,  and  it  was  said:  "The  grant  in  the  ordinance 
is  not  a  franchise,  but  a  mere  license, — a  permission  to  con- 
struct a  railway  in  a  certain  street,  within  a  limited  period." 
But  notwithstanding  this  language,  it  is  evident,  from  the 
opinion,  that  the  court  regarded  the  ordinance  as  a  contract, 
— something  more  than  a  mere  license,  revocable  at  will, — 
for  it  is  there  said:  "The  common  council  had  authority  to 
amend,  modify  or  annul  the  contract  created  by  the  ordinance 
of  August  22,  1864,  with  the  consent  of  the  railway  company." 
And  it  is  further  said:  "The  city  was  the  sole  judge  whether 
the  public  exigency  required  an  extension  of  time,  or  any  other 
modification  of  the  contract." 

In  City  of  Qwincy  v.  Bull,  106  111.  337,  it  was  said:  "The 
ordinance  of  August  7,  1873,  and  the  acceptance  of  it  by 
Prince,  constituted  a  contract  between  him  and  the  city  of 
Quincy,  by  which  there  was  granted  the  right  of  way  which  is 
claimed."  And  further  said:  "This  privilege  of  the  use  of 
the  streets  by  Prince  is  not  a  mere  license,  revocable  at  the 
pleasure  of  the  city  council,  but  it  is  a  grant  under  an  express 
contract,  for  an  adequate  consideration  received,  and  binding 
as  such." 

In  the  case  at  bar  there  were  like  privileges  granted  by 
ordinance,  to  those  granted  in  the  case  last  cited.  Here, 
there  was  a  formal  written  acceptance  of  the  terms  of  the 
ordinance,  and  it  was  signed  by  the  president  and  secretary 
of  appellant,  and  attested  with  its  seal,  and  this  acceptance 
was,  by  the  board  of  trustees  of  the  town,  ordered  to  be  re- 
ceived, placed  on  file,  and  spread  of  record.  The  company, 
by  this  acceptance  of  the  ordinance,  undertook  to  perform  a 
service  for  the  public  benefit  of  the  town  and  its  inhabitants, 
in  furnishing  them  with  gas  for  illuminating  and  heating  pur- 
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poses ;  and  it  expressly  contracted  to  commence  furnishing 
gas  to  the  town  within  one  year  from  the  date  of  the  passage 
of  the  ordinance,  and  that  it  would  furnish  gas  to  consumers 
at  a  price  not  exceeding  $2.50  per  thousand  cubic  feet,  with  a 
rebate  of  fifty  cents  per  thousand  cubic  feet,  and  impliedly 
contracted  that  it  would,  within  the  year,  eilher  build  or  other- 
wise procure  gas  works  with  which  to  supply  the  demand  in 
the  town  for  gas.  We  think  these  undertakings  on  the  part  of 
appellant  were  a  sufficient  consideration  for  the  contract  based 
on  the  ordinance.  The  contract  between  the  town  and  appel- 
lant being  a  valid  and  binding  contract,  the  repealing  ordi- 
nance of  April  23,  1884,  adopted  by  the  town,  was  ineffectual 
to  abrogate  it,  and  said  last  mentioned  ordinance  was  conse- 
quently null  and  void. 

The  ordinance  of  March  25,  1884,  contains  this  condition: 
"Said  company  shall  commence  furnishing  gas  to  the  town  of 
Lake  within  one  year  from  the  date  of  the  passage  of  this  or- 
dinance." The  theory  of  the  bill  of  complaint  is,  that  there 
has  been  a  performance  of  this  condition.  The  bill  contains 
these  allegations :  "Complainant  began  the  work  of  putting  in 
its  contemplated  gas  plant  and  getting  ready  to  commence 
furnishing  gas  to  the  people  of  said  town  of  Lake,  within  the 
period  of  one  year  from  the  passage  of  said  ordinance  therein 
named  as  the  time  when  complainant  should  so  commence  to 
furnish  gas ;  and  complainant  says  that  it  did,  within  said 
period  of  one  year,  have  its  contemplated  gas  plant  so  far 
completed  as  to  commence  the  manufacture  an  J  «^ipply  of 
gas  to  many  of  the  people  of  said  town,  and  in  so  doing  com- 
plainant has'  expended  many  thousand  dollars ;  *  *  * 
and  complainant  further  represents,  that  *  *  *  ^[^\^ 
within  the  said  twelve  months,  so  far  advance  with  its  said 
plant  as  to  be  able  to  commence  furnishing  gas  as  contem- 
plated by  said  ordinance  of  March  25, 1884,  and  comiDlainant 
was,  within  said  year  mentioned  in  said  ordinance,  and  is  still, 
furnishing  gas  as  therein  contemplated."- 
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It  is  to  be  noted,  that  waiving  the  question  of  the  passage 
of  the  repealing  ordinance,  on  two  occasions,  only,  was  appel- 
lant interfered  with  in  attempts  made  by  it  to  lay  gas  pipes 
and  mains  in  the  streets  of  the  town.  The  first  of  these  oc- 
casions was  on  the  29th  of  March,  1884,  and  before  it  had 
notified  the  authorities  of  the  town  of  its  acceptance  of  the 
provisions  of  the  ordinance  of  March  25,  1884,  and  the  inter- 
ference then  was  not  by  or  at  the  instance  of  the  town,  but 
by  the  service  of  a  writ  of  injunction  issued  upon  a  bill  filed 
by  a  third  party, — the  Lake  Gas  Company, — and  that  injunc- 
tion was  dissolved  by  the  dismissal  of  the  bill  of  complaint 
within  one  month  after  its  issuance.  The  other  occasion  was 
on  the  9th  of  May,  1885,  when  it  was  forcibly  prevented  by  the 
town  from  laying  gas  pipes  in  the  streets  ;  but  this  was  about 
a  month  and  a  half  after  the  expiration  of  the  year  limited  by 
the  contract,  and  an  interference  after  the  expiration  of  the  year 
could  not,  in  the  nature  of  things,  have  prevented  the  company 
from  the  performance  of  the  condition  within  the  year. 

It  is  urged,  however,  the  repeal  of  the  ordinance  was  in- 
tended to  be,  and  was,  a  constant  menace  and  threat  to  use 
force,  if  necessary,  to  prevent  appellant  from  proceeding  with 
the  work  of  laying  pipe.  No  act  or  expression  of  the  town 
authorities,  prior  to  the  expiration  of  the  year,  which  tends  to 
show  an  intention  to  interfere  with  the  laying  of  pipe,  except 
the  fact  of  the  passage  of  the  repealing  ordinance  of  April  23, 
1884,  is  in  proof;  and  the  assumption  the  town  would  have 
interfered  to  stop  by  force  the  laying  of  pipe,  is,  under  the 
evidence,  of  doubtful  propriety.  It  would  seem  that  if  ap- 
pellant regarded  the  repealing  ordinance  as  of  no  force,  and 
understood  its  contract,  based  upon  the  ordinance  of  March 
25,  1884,  was  a  subsisting  contract,  and  was,  in  good  faith, 
intending  to  carry  out  such  contract,  and  desirous  of  perform- 
ing its  conditions,  it  would,  at  the  very  least,  either  have  pro- 
ceeded with  the  duties  that  contract  imposed  upon  it,  until 
forcibly  prevented  from  so  doing,  or  else  would  have  notified 
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appellee  of  its  claim  the  contract  was  still  in  force,  and  of  its 
readiness  to  perform  the  conditions  of  the  same. 

But  if  we  waive  this  matter,  and  take  for  granted  that  the 
passage  of  the  repealing  ordinance  fully  justified  appellant 
from  making  any  attempt  to  lay  gas  pipes  in  the  streets  within 
the  year  designated  in  the  first  ordinance,  yet  it  is  manifest 
the  act  of  the  town  in  assuming  to  repeal  the  ordinance  of 
March  25,  1884,  did  not  prevent  the  gas  company  from  con- 
structing or  acquiring  gas  works,  by  means  of  which  it  could 
comply  with  its  undertaking  to  supply  the  town  with  gas.  In 
fact,  the  case  of  appellant,  as  made  by  its  bill  of  complaint, 
is  not,  as  we  have  seen,  that  it  was  prevented  from  putting 
up  its  gas  works,  but  that  it  did,  within  the  year,  procure  the 
contemplated  gas  plant.  It  is  admitted  by  appellant,  both  in 
its  bill  and  by  its  conduct,  that  the  procurement  of  gas  works 
by  it  within  the  year  was  contemplated  by  the  ordinance,  and 
we  doubt  not  that  the  company  had  the  legal  right  to  acquire, 
by  lease  or  purchase,  a  gas  plant  to  subserve  the  purposes  of 
its  incorporation,  and  enable  it  to  comply  with  the  conditions 
of  the  grant  of  a  right  of  way  in  the  public  streets.  It  is  far 
from  clear,  however,  that  the  assignment  to  appellant  of  the 
agreement  and  lease  made  between  the  Rock  Island  railway 
company  and  Springer,  was  a  performance  by  appellant  of  its 
contract  with  appellee,  and  a  substantial  compliance  with  the 
requirement  contemplated  by  the  ordinance.  It  seems  to  us 
the  terms  of  that  agreement  preclude  the  idea  the  assignment 
was  such  performance  and  compliance.  By  that  agreement 
the  railway  company  demised  and  leased  the  building  and 
premises,  known  as  its  gas  works,  to  Springer  for  the  term  of 
two  years,  and  Springer,  who  was  engaged  in  the  business  of 
constructing  gas  works,  agreed  to  put  into  the  premises  the 
Springer  process  and  apparatus  for  the  manufacture  of  gas, 
and  furnish  the  company,  during  the  two  years,  all  the  gas 
required  for  use  in  its  shops  and  houses  at  net  cost,  with  cer- 
tain stated  guaranties  as  to  the  quality  and  cost  of  such  gas, 
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and  at  the  end  of  the  two  years,  if  the  quality  and  cost  of  the 
gas  furnished  complied  with  the  requirements  of  the  contract, 
the  railway  company  agreed  to  pay  the  cost  and  expense  of 
constructing  the  new  gas  works,  and  any  additions  thereto ; 
and  the  agreement  provided  that  the  railway  company  "there- 
after shall  own  and  control  the  same."  There  was  also  a  pro- 
vision in  the  agreement  the  gas  works  and  apparatus  already 
in  use  should  remain  intact,  so  that  if  Springer  failed  to  com- 
ply with  his  agreement,  and  furnish  gas  of  the  quality,  etc., 
required,  then  the  old  works  could  again  be  used.  Manifestly, 
the  furnishing  of  gas  to  the  town  of  Lake  and  its  inhabitants 
for  public  consumption  was  not  within  the  purview  of  this 
agreement.  The  intention  of  the  railway  company  evidently 
was  to  test  the  Springer  process  and  apparatus  for  a  term  of 
two  years,  and  at  the  end  of  that  time,  if  the  guaranties  were 
made  good,  and  the  test  proved  satisfactory,  to  pay  for  and 
own  the  new  works  and  process  furnished  by  Springer.  The 
new  works  were  undoubtedly  wanted  by  the  railway  company 
solely  for  the  purpose  of  lighting  its  own  shops  and  buildings 
situate  on  its  own  grounds.  It  is  not  to  be  presumed  it  had 
any  intention  of  engaging,  either  directly  or  indirectly,  in  the 
business  of  manufacturing  and  selling  gas  for  public  consump- 
tion, as  that  business  would  be  wholly  foreign  to  the  purposes 
of  its  organization,  and  ultra  vires.  The  objects  of  Springer  in 
making  the  agreement  and  taking  the  lease,  at  least  so  far  as 
they  appear  in  the  instrument  which  was  executed,  were  to 
introduce  his  new  process  and  apparatus  for  the  manufacture 
of  gas,  and  at  the  end  of  two  years  effect  a  sale  of  the  same 
and  of  the  new  gas  works.  The  lease  and  contract  had  refer- 
ence only  to  the  railroad  buildings  and  ground,  and  the  lease, 
upon  its  face,  was  of  a  temporary  and  provisional  character, 
and  plainly  made  merely  for  the  purpose  of  affording  oppor- 
tunity to  test  the  Springer  process  and  works. 

It  can  not  reasonably  be  claimed  that  a  lease  upon  gas 
works  for  the  short  term  and  of  the  provisional  character  of 
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that  here  in  question,  is  such  a  procurement  of  gas  works  as 
was  contemplated  by  the  ordinance  of  March  25,  1884.  At 
the  time  fixed  by  the  ordinance  for  appellant  to  commence 
furnishing  gas  to  the  town,  the  lease  had  only  about  a  year 
and  a  half  to  run,  with  the  right  vested  in  the  railway  company 
to  pay  for  and  own  the  works  at  the  end  of  that  time,  or  else, 
in  the  event  they  did  not  prove  satisfactory,  to  compel  their 
removal  from  its  grounds.  At  the  time  the  cause  was  heard 
and  determined  in  the  circuit  court,  the  term  demised  by  the 
lease  had  long  since  expired,  and  the  extension  of  the  lease, 
which  had  been  given  during  the  pendency  of  the  suit,  had 
much  less  than  a  month  to  run. 

The  bill  of  complaint  in  this  case,  though  not  strictly  a  bill 
for  the  specific  performance  of  a  contract,  is,  in  substance,  a 
bill  of  that  kind.  In  Pomeroy's  Equity  Jurisprudence,  (sec. 
1341,)  it  is  said :  "An  injunction  restraining  the  breach  of  a 
contract  is  a  negative  specific  enforcement  of  that  contract. 
The  jurisdiction  of  equity  to  grant  such  injunction  is  substan- 
tially coincident  with  its  jurisdiction  to  compel  a  specific  per- 
formance. Both  are  governed  by  the  same  doctrine  and  rules. 
It  may  be  stated  as  a  general  proposition,  that  whenever  the 
contract  is  one  of  a  class  which  will  be  affirmatively  specific- 
ally enforced,  a  court  of  equity  will  restrain  its  breach  by 
injunction,  if  this  is  the  only  practical  mode  of  enforcement 
which  its  terms  permit."  The  exercise  of  the  jurisdiction  to 
enforce  the  specific  performance  of  a  contract  rests  in  the 
sound  legal  discretion  of  the  chancery  court,  in  view  of  the 
terms  of  the  contract  and  all  the  surrounding  circumstances. 
McCahe  v.  Crosier,  69  111.  501;  Bowman  v.  Cunningham,  78 
id.  48 ;  Chicago,  Burlington  and  Qiiincy  Railroad  Co.  v.  Reno, 
113  id.  39. 

One  of  the  principles  which  govern,  where  a  bill  for  specific 
performance  is  brought,  is,  that  the  complainant  must  show 
that  the  contract  has  been  fully  and  fairly,  and  in  good  faith, 
performed.    In  Story's  Equity  Jurisprudence,  (sec.  736,)  it  is 
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said,  that  "in  cases  of  covenants  and  other  contracts,  where  a 
specific  performance  is  sought,  it  is  often  material  to  consider 
how  far  the  reciprocal  obligations  of  the  party,  seeking  the 
relief,  have  been  fairly  and  fully  performed.  For  if  the  latter 
have  been  disregarded,  or  they  are  incapable  of  being  substan- 
tially performed  on  the  part  of  the  party  so  seeking  relief, 
*  *  *  courts  of  equity  will  not  interfere."  In  Pomeroy  on 
Specific  Performance,  (sec.  330,)  it  is  said  :  "The  "party  seek- 
ing aid  in  the  court  as  actor, — generally  the  plaintiff, — must 
not  only  show  that  he  has  complied  with  the  terms,  so  far  as 
they  can  and  ought  to  be  complied  with,  at  the  commencement 
of  the  suit ;  he  must  also  show  that  he  is  able,  ready  and  will- 
ing to  do  those  other  future  acts  which  the  contract  stipulates 
for  as  a  part  of  its  specific  performance." 

It  was  not  the  spirit  and  true  intent  of  the  ordinance  of 
March  25,  1884,  that  the  gas  company  should  get  the  assign- 
ment of  a  short  and  merely  provisional  lease  of  gas  works,  and 
thereby  fulfill  the  bare  letter  of  its  contract,  by  commencing^ 
within  the  year,  to  deliver  gas  to  the  town  of  Lake,  without 
making  any  provision  for  the  continuance  of  such  service.  It 
would  be  inequitable  and  unjust,  upon  so  uncertain  a  tenure 
of  its  future  gas  service,  to  compel  the  town,  against  its  will, 
to  permit  appellant  to  dig  up  and  obstruct  its  public  streets 
and  highways,  and  occupy  and  use  them  for  the  purpose  of 
laying  and  maintaining  therein  its  gas  mains  and  gas  pipes. 
It  is  settled  doctrine  that  the  courts  will  interfere,  by  injunc- 
tion, with  the  acts  of  a  municipal  corporation,  in  respect  to 
matters  which  are,  by  the  law,  placed  within  the  power  and 
left  to  the  discretion  of  the  corporation,  only  in  a  case  of  clear 
and  undoubted  right,  and  such  a  case,  in  our  opinion,  is  not 
shown  in  the  record  now  before  us. 

We  are  unable  to  say  that  the  decree  of  the  circuit  court 
refusing  the  injunction  and  dismissing  the  bill  was  erroneous. 
The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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The  Indianapolis  and  St.  Louis  Bail  way  Company 
The  People  of  the  State  of  Illinois. 

Filed  at  Ottawa  October  31, 1889. 

1.  Taxation — railroad  track — omitted  from  schedule — presumption — 
estoppel.  A*  railway  company  returned  to  the  county  clerk  various 
schedules  of  its  property  for  taxation.  Schedule  "A,"  showing  the  prop- 
erty designated  as  "railroad  track,"  failed  to  include  a  parcel  of  land 
of  eighteen  acres,  which  was  assessed  by  the  local  assessor,  and  taxes 
were  levied  thereon.  There  was  nothing  to  show  that  the  tract  so  omit- 
ted from  schedule  "A"  was  not  included  in  schedule  "D,"  which  should 
show  all  real  estate  other  than  railroad  track  :  Held,  on  application  for 
judgment  for  the  taxes,  that  it  would  be  presumed  such  strip  of  land 
was  returned  as  real  estate  other  than  railroad  track. 

2.  A  railway  company  having  failed  to  return  for  taxation  a  strip  of 
its  land  as  "railroad  track,"  the  land  was  assessed  by  the  local  assessor 
as  real  estate  other  than  railroad  track,  and  it  was  not  assessed  other- 
wise. On  application  for  judgment  against  the  lot  for  the  taxes,  the 
railway  company  offered  to  prove  that  in  fact  it  was  a  part  of  the  track, 
which  the  court  refused  to  permit :  Held,  that  the  evidence  was  prop- 
erly excluded,  on  the  ground  of  estoppel. 

Writ  of  Error  to  the  County  Court  of  St.  Clair  county ;  the 
Hon.  John  B.  Hay,  Judge,  presiding. 

This  was  a  proceeding  by  James  D.  Baker,  collector  of 
St.  Clair  county,  to  obtain  judgment  for  delinquent  taxes  for 
the  year  1886,  against  real  estate  described  as  "total  real  es- 
tate other  than  track;  schedule  D;  lot  5  a ;  survey  Y80;  18 
acres."  Plaintiff  in  error  objected,  on  the  ground  that  said 
real  estate  was  "a  part  of  and  included  in  the  right  of  way 
between  East  St.  Louis  terminals  of  said  company."  On  the 
hearing,  the  collector  objected  to  the  introduction  of  testimony 
in  support  of  said  objection,  on  the  ground  that  said  defendant 
company  was  estopped  to  urge  the  same  in  this  proceeding, 
because  the  schedule  returned  by  it  to  the  county  clerk  of  said 
county,  in  accordance  with  the  provisions  of  section  41,  chap- 
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ter  120,  of  the  Eevised  Statutes,  did  not  contain  a  statement 
of  the  property  on  which  said  tax  was  assessed, — a  copy  of 
which  schedule  was  filed  with  the  objection.  This  schedule, 
by  its  heading,  states,  that  in  accordance  with  the  provisions 
of  the  statute  the  company  "makes  return  of  its  property  for 
taxation,  by  schedule,  as  follows  :  Schedule  marked  'A'  shows 
the  property  designated  by  law  'railroad  track.'  *  *  * 
Schedule  marked  'B'  *  *  *  rolling  stock.  *  *  *  Sched- 
ule marked  •(]'***  tools.  *  *  *  Schedule  marked  'D* 
shows  all  real  estate  (other  than  railroad  track)  belonging  to 
or  controlled  by  this  company,  its  location,  and  listed  value." 
To  this  caption,  schedules  marked  "A,"  "B"  and  "C"  are  at- 
tached. Schedule  "D"  does  not  appear.  To  this  return  the 
vice-president  and  assistant  secretary  of  the  company  make 
affidavit,  stating  "that  the  foregoing  schedules  marked  'A/ 
*B,'  'C  and  'D,'  contain  and  are  a  full,  true  and  correct  ex- 
hibit of  all  the  property  owned  or  controlled  by  said  company 
which  is  located  in  the  county  of  St.  Clair  and  State  of  Illinois.'* 
The  objection  to  the  offered  proof  was  sustained,  and  judg- 
ment rendered  in  favor  of  the  collector,  from  which  this  writ 
of  error  is  prosecuted. 

Mr.  John  T.  Dye,  and  Mr.  E.  C.  Ehoads,  for  the  plaintiff 
in  error : 

This  was  an  application  by  the  county  collector,  under  sec- 
tion 184  and  the  following  sections,  chapter  120,  of  the  Eevised 
Statutes,  for  judgment  on  lots  and  lands  delinquent  for  taxes. 

Section  47,  chapter  120,  provides  that  the  district  assessor 
shall  assess  real  estate  other  than  railroad  track  under  the 
term  "lots  and  lands."  This  was  an  application  for  judgments 
for  delinquent  taxes  on  lots  and  lands  so  assessed. 

The  defendant  objected  to  the  rendition  of  this  judgment,  on 
the  ground  that  the  property  is  not  lots  and  lands,  but  is  part 
of  the  railroad  track  of  defendant,  and  as  such  must  be  as- 
sessed by  the  State  Board  of  Equalization,  under  section  109, 
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chapter  120.  If  this  property  is  not  lots  and  lands,  but  part 
of  the  railroad  track  of  this  defendant,  this  judgment  should 
not  be  rendered,  for  the  local  assessor  had  not  authority  to 
assess  it.  Railroad  Co.  v.  People,  98  111.  351 ;  Railway  Co.  v. 
Miller,  72  id.  147;  People  v.  Railroad  Co.  116  id.  181;  Rail- 
road Co.  V.  People,  4  Bradw.  468. 

Is  this  property  railroad  track,  and  does  the  evidence  offered 
by  the  defendant,  which  the  court  refused  to  hear,  show  that 
it  is  railroad  track  ? 

Section  42,  chapter  120,  defines  railroad  track  as  follows : 
"Such  right  of  way,  including  the  superstructures  of  main, 
side  or  second  tracks,  and  turn-outs,  and  the  station  and  im- 
provemeiits  of  the  railroad  company,  on  such  right  of  way, 
shall  be  held  to  be  real  estate,  for  the  purposes  of  taxation, 
and  denominated  railroad  track,"  etc. 

The  defendant  offered  to  prove  that  said  land  so  assessed  is 
a  strip  of  land  of  the  uniform  width  of  670  feet,  and  extending 
about  1720  feet  in  length,  and  situated  in  the  city  of  East 
St.  Louis,  one  of  the  terminal  points  of  said  railway,  and  that 
said  strip  of  land  was  obtained  and  is  held  and  used  by  said 
defendant  for  the  economic  transaction  of  the  defendant's  busi- 
ness at  East  St.  Louis,  and  that  said  strip  is  traversed  by  a 
main  track,  and  that  the  remainder  of  said  strip  is  its  right 
of  way,  and  comprises  a  part  of  the  terminal  facilities  of  said 
road,  and  that  said  strip  is  reasonably  necessary,  and  is  used 
for  side-tracks,  turn-outs,  machine  and  repair  shops  and  round- 
houses. Terminal  facilities  are  railroad  track.  Railroad  Co, 
V.  People,  98  111.  350 ;  Railroad  Co.  v.  People,  4  Bradw.  468. 

In  the  first  of  these  cases,  two  lots  of  a  company  contained 
about  thirty-two  acres,  after  deducting  a  strip  100  feet  wide, 
used  for  the  main  track.  The  thirty-two  acres  were  covered 
with  tracks  in  constant  use.  The  land  was  also  used  for  car 
shops,  machine  shops,  blacksmith  shops,  freight  depot,  stock 
yards,  foundry,  round-houses,  paint  shops,  etc.  It  was  held, 
that  the  whole  of  the  land  constituted  a  part  of  the  company's 
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right  of  way  and  its  railroad  track,  and  as  such  could  not  be 
legally  assessed  by  the  local  township  assessor. 

Although  this  land  is  not  included  in  the  return  of  the  com- 
pany of  its  railroad  track,  that  return  is  not  binding  on  the 
State  Board  of  Equalization,  as  that  board  is  given  "power 
and  authority,  by  committee  or  otherwise,  to  examine  persons 
and  papers,"  (sec.  109,  chap.  120,)  and  it  is  of  course  to  be 
presumed  that  they  discovered  the  omission  and  assessed  the 
road  an  additional  sum  per  mile  on  account  of  this  property. 
At  any  rate,  it  was  their  duty  to  do  this,  and  not  the  duty  of 
the  local  assessor.  And  the  schedule  of  the  company  of  its 
railroad  track  can  give  no  indication  whatever  as  to  whether 
this  land  has  been  assessed  by  the  State  Board  of  Equaliza- 
tion. 

Is  the  defendant  estopped  from  claiming  that  this  land  is 
part  of  its  railroad  track  by  the  mere  omission  to  include  it 
in  its  schedule  of  railroad  track  ?  We  take  it,  that  where  the 
law  confers  on  one  body  the  power  to  assess  lands,  that  power 
can  not  be  transferred  to  another  body  or  person  by  any  act 
or  omission  on  the  part  of  this  railroad  company. 

We  can  not  understand  how  we  are  to  be  prevented  from 
questioning  the  right  of  the  assessor  to  do  an  act  which  is 
done  confessedly  without  authority  of  law,  by  a  return  we 
make  to  some  other  officer,  and  with  which  return  the  county 
assessor  has  nothing  to  do  whatever. 

Mr.  M.  W.  ScHAEFER,  for  the  defendant  in  error : 

We  do  not  claim  that  the  local  assessors  of  a  county  have 
the  right  or  authority  to  assess  the  railroad  track  of  a  railroad 
corporation,  nor  do  we  deny  the  proposition  that  a  reasonable 
amount  of  real  estate  may  be  used  as  side-tracks,  turn-outs, 
machine  shops  and  round-houses,  by  a  railroad  corporation, 
which  may  also  be  assessed  as  railroad  track.  But  we  do  claim 
that  when  a  railroad  company  makes  its  sworn  schedule,  as 
provided  by  section  41,  chapter  120,  of  the  Eevised  Statutes, 
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wherein  it  reports  all  its  real  estate  used  as  a  track,  or  at  least 
should  so  report,  and  if,  in  addition  to  its  railroad  track  so 
reported,  it — as  in  this  case — has  real  estate,  then  the  local 
assessor  has  the  right,  and  it  is  his  duty,  to  assess  such  addi- 
tional real  estate. 

The  plaintiff  in  error  does  not  deny  that  this  additional  real 
estate  described  as  lot  5a,  survey  780,  containing  eighteen 
acres,  was  not  reported  by  it  as  railroad  track  in  its  schedule, 
but  it  in  fact  admits  it,  saying:  "That  return  is  not  binding 
on  the  State  Board  of  Equalization,  as  that  board  is  given 
'power  and  authority,  by  committee  or  otherwise,  to  examine 
persons  and  papers,'  and  it  is,  of  course,  to  be  presumed  that 
they  discovered  the  omission,  and  assessed  the  road  an  addi- 
tional sum  per  mile  on  account  of  this  property." 

Now,  the  plaintiff  wants  this  court  to  assist  it  in  escaping 
taxation,  on  a  presumption  that  the  board  of  equalization  would 
do  a  thing  that  it  had  no  right  or  power  to  do  without  the  con- 
sent of  the  plaintiff.  How  could  this  board  say  or  determine 
that  a  strip  of  land  670  feet  in  width  and  1720  feet  in  length, 
lying  adjoining  plaintiff's  right  of  way,  should  be  assessed  as 
railroad  track,  unless  the  plaintiff  would,  by  its  schedule,  man- 
ifest a  desire  to  have  it  assessed  as  such  ?  And  we  warrant, 
that  should  the  State  board,  at  any  time,  attempt  such  a  thing, 
the  plaintiff  would  object  most  strenuously,  for  its  taxes,  in 
that  event,  would  be  considerably  more  than  at  present.  It 
appears  as  if  the  plaintiff  in  this  case  simply  wants  to  escape 
taxation,  and  these  tax  objectors  should  come  into  court,  as 
in  equity,  with  clean  hands. 

But  in  the  case  at  bar,  the  plaintiff  in  error.>  attempted  to 
prove  by  a  witness,  that  certain  real  estate,  to-wit,  the  eighteen 
acre  tract,  is  used  for  railroad  purposes,  and  should  be  assessed 
as  railroad  track,  which  the  plaintiff,  in  its  sworn  schedule, 
did  not  and  would  not  report  as  such.  We  claim,  and  justly 
too,  that  the  railroad  company  is  estopped  by  its  own  action, 
and  that  it  can  not,  on  application  for  judgment,  dispute  it. 
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If  the  plaintiff  in  error  does  not  want  this  property  assessed 
by  the  local  assessor,  then  let  it  report  it  as  railroad  track,  and 
have  it  assessed  as  such. 

The  case  of  Chicago,  Burlington  and  Quincy  Railroad  Co,  v. 
Paddock  et  al.  75  111.  616,  is  similar  to  this  case. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  Court : 

It  is  not  claimed  that  lot  5  a,  survey  780,  was  included  in 
the  schedule  marked  "A."  There  is  nothing  in  the  record 
tending  to  prove  that  it  was  not  included  in  schedule  "D," 
and  therefore  the  presumption  that  it  was  returned  as  real 
estate  other  than  railroad  track  must  obtain.  It  is  not  pre- 
tended that  it  was  assessed  by  the  board  of  equalization,  or 
that  any  tax  whatever  has  been  paid  on  it  for  the  year  1886. 
The  proof  offered  on  the  hearing,  and  excluded,  was  to  the 
effect  that  this  lot  was  in  fact  "railroad  track"  and  used  by 
the  company  as  such.  Its  competency  is  based  on  Chicago 
and  Northwestern  Ry.  Co.  v.  Miller,  72  111.  147,  Chicago  and 
Alton  Railroad  Co,  v.  The  People,  98  id.  351,  and  The  People 
V.  Chicago  and  Western  Indiana  Railroad  Co.  116  id.  181.  All 
that  is  decided  in  these  cases,  and  the  case  of  Peoria,  Decatur 
and  Evansville  Railroad  Co.  v.  Goar,  118  111.  134,  is,  that  prop- 
erty situated  as  this  is  claimed  to  be,  may  be  treated  as  "rail- 
road track,"  within  the  meaning  of  the  Eevenue  act,  and  that 
when  used  by  a  railroad  company  as  such,  and  so  scheduled, 
it  is  properly  assessable  by  the  State  Board  of  Equalization, 
and  not  by  local  assessors.  In  each  of  the  cases  cited,  the 
property  had  been  returned  as  "railroad  track,"  and  so  as- 
sessed, and  it  was  sought  by  the  proceedings  below  to  subject 
it  to  double  taxation,  the  local  assessors  having  assessed  it  as 
real  estate  other  than  railroad  track. 

In  attempting  to  bring  this  case  within  the  scope  of  those 
cases,  it  is  said :  "Although  this  land  is  not  included  in  the 
return  of  the  company  of  its  'railroad  track,'  that  return  is 
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not  binding  on  the  State  Board  of  Equalization,  as  that  board 
is  given  power  and  authority,  by  committee,  or  otherwise,  to 
examine  persons  and  papers,  (sec.  109,  chap.  120,)  and  it  is, 
of  course,  to  be  presumed  that  they  discovered  the  omission, 
and  assessed  the  road  an  additional  sum  per  mile  on  account 
of  this  property."  The  fallacy  of  this  position  consists  in  the 
unwarrantable  assumption  that  we  will  presume,  in  the  ab- 
sence of  all  proof,  that  the  State  board  did  detect  the  false 
return  of  the  company,  and  did  make  an  assessment  of  prop- 
erty which  it  did  not  schedule  for  assessment,  and  that  the 
company  can  have  the  benefit  of  that  presumption  to  relieve 
it  from  the  payment  of  a  tax  assessed  in  conformity  with  its 
return.  It  was  the  duty  of  the  company  to  make  a  true  re- 
turn of  its  property,  and  both  the  State  board  and  the  local 
assessor  had  a  right  to  act  upon  the  supposition  that  it  had 
honestly  discharged  that  duty,  and  the  assessor  was  fully  au- 
thorized, and  it  was  his  duty,  to  make  the  assessment  for 
which  the  judgment  below  was  rendered. 

There  is  nothing  whatever  in  this  record  tending  to  show, 
nor  did  plaintiff  in  error  offer  to  prove  any  fact  from  which  it 
could  be  inferred,  that  the  tax  in  question  is  unjust,  or  that 
it  has  been  deprived  of  any  right  secured  to  it,  as  the  owner 
of  the  property  assessed,  by  law.  Mere  formal  objections  to 
taxes,  not  affecting  unjustly  the  right  of  the  citizen,  can  not 
be  allowed  to  defeat  judgments  for  their  collection.  Ckiniquy 
V.  The  People,  7 8  111.  57 0  ;  Purrington  et  al.  v.  The  People  ex  rel. 
79  id.  11. 

The  attempt  here  is  to  escape  the  payment  of  a  just  tax 
through  an  irregularity,  (if,  indeed,  there  is  an  irregularity,) 
resulting  from  the  negligent  or  wrongful  act  of  the  property 
owner.  We  think  the  court  below  properly  applied  the  doc- 
trine of  estoppel  in  excluding  the  offered  evidence.  Its  judg- 
ment will  be  affirmed. 

Judgment  affirmed. 
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Egbert  N.  Pendlay 

V. 

Minnie  Eaton  et  al. 
Filed  at  Mt.Vernon  October  31, 1889. 

1.  Contest  of  wrLii — testamentary  capacity  —  evidence — burden  of 
proof.  On  the  trial  of  an  issue  as  to  ttie  testamentary  capacity  of  a 
person  deceased,  on  bill  to  contest  his  will,  the  burden  of  proof,  in  the 
first  instance,  devolves  upon  the  proponents  of  the  will  to  show  such 
capacity;  but  after  they  give  in  evidence  the  will,  and  the  testimony 
of  the  subscribing  witnesses  given  on  the  probate,  the  burden  of  proof 
no  longer  rests  on  them, — then  it  is  the  duty  of  the  jury  to  determine 
whether  the  testator  possessed  the  requisite  testamentary  capacity,  from 
the  weight  of  all  the  evidence  introduced  by  the  respective  parties. 

2.  On  the  contest  of  a  will  in  a  case  where  the  proponents  of  the  will 
had  given  in  evidence  the  original  will,  with  the  testimony  of  the  sub- 
scribing witnesses  taken  in  the  county  court,  the  trial  court,  on  behalf 
of  the  contestant,  gave  this  instruction  :  "The  court  instructs  the  jury, 
that  the  burden  of  sustaining  the  will  in  this  case  is,  by  law,  cast  on 
defendant,  who  avers  its  validity ;  and  unless  the  defendant  has  shown, 
by  the  burden  of  proof,  that  said  A.  P.,  at  the  time  he  executed  said 
will,  was  of  sound  mind  and  memory,  you  should  find  said  will  not  to 
be  the  last  will  and  testament  of  said  A.  P. :"  Held,  that  the  instruction 
was  clearly  erroneous. 

Writ  of  Error  to  the  Circuit  Court  of  Effingham  county ; 
the  Hon.  W.  C.  Jones,  Judge,  presiding, 

Mr.  S.  F.  GiLMORE,  Mr.  William  B.  Wright,  and  Messrs. 
Wood  Bros.,  for  the  plaintiff  in  error. 

Mr.  E.  C.  Harrah,  and  Mr.  E.N.  Einehart,  for  the  defend- 
ants in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  a  portion  of  the  heirs 
of  Andrew  Pendlay,  against  his  widow,  and  son,  Eobert  N. 
Pendlay,  to  set  aside  an  instrument  in  writing,  purporting  to 
be  the  last  will  and  testament  of  Andrew  Pendlay,  deceased, 
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on  the  ground  that  the  testator  was  not  of  sound  mind  and 
memory,  and  was  wholly  incapable  of  making  a  will,  and  upon 
the  further  ground  of  undue  influence  exercised  over  the  tes- 
tator by  his  son,  Kobert  N.  Pendlay.  The  defendants  put  in 
an  answer  to  the  bill,  and  the  court  directed  an  issue  to  be 
made  up,  whether  the  writing  referred  to  in  the  bill  and  answer, 
purporting  to  be  the  last  will  and  testament  of  Andrew  Pend- 
lay, was  his  last  will  and  testament  or  not.  On  a  trial  of  the 
issue  before  a  jury,  a  verdict  was  returned  that  "the  said 
Andrew  Pendlay,  at  the  time  of  making  said  will,  was  not  of 
sound  mind  and  disposing  memory,  and  capable  of  making  a 
will,  and  that  the  will  in  controversy  is  not  the  will  of  said 
Andrew  Pendlay."  The  court  overruled  a  motion  for  a  new 
trial,  and  decreed  that  the  instrument  in  writing  purporting 
to  be  the  last  will  and  testament  of  Andrew  Pendlay,  deceased, 
and  the  probate  thereof,  be  set  aside,  and  declared  null  and 
void.  From  that  decree  defendants  sued  out  this  writ  of  error. 

It  appears  from  an  examination  of  the  record,  that  the  tes- 
tator was  a  resident  of  Jackson  township,  Effingham  county. 
On  February  27,  1888,  he  became  sick.  He  gradually  grew 
worse,  until  Saturday,  March  3,  when  he  died.  The  will  in 
question  was  executed  on  Friday,  the  day  before  his  death. 
By  the  terms  of  the  will,  the  testator  gave  to  his  wife  such 
interest  in  his  estate  as  she  would  take  under  the  Statute  of 
Descents  had  no  will  been  made,  and  all  the  rest  of  his  prop- 
erty he  devised  to  his  son,  Eobert  N.  Pendlay.  Whether  the 
testator,  at  the  time  of  making  the  instrument  purporting  to 
be  his  last  will  and  testament,  possessed  the  necessary  testa- 
mentary capacity  to  make  a  valid  will,  is  a  question  upon 
which  the  evidence  is  conflicting,  and  as  the  facts  of  this  case 
will  have  to  be  passed  upon  by  another  jury,  we  refrain  from 
expressing  any  opinion  on  the  weight  of  the  evidence. 

It  is  contended  that  complainants'  second  instruction  is 
erroneous,  because  isolated  portions  of  the  evidence  are  singled 
out  and  brought  prominently  before  the  jury.    One  charge  in 
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the  bill  was,  that  the  will  was  executed  through  the  undue 
influence  of  the  defendant,  and  this  instruction  related  to  that 
branch  of  the  case.  The  jury,  however,  did  not  find  against 
the  will  on  that  question,  and  while  we  think  the  instruction 
was  erroneous,  it  is  manifest  from  the  verdict  that  it  did  no 
harm,  and  we  would  not  be  inclined  to  reverse  on  account  of 
this  instruction  if  the  law  had  been  correctly  declared  on  other 
questions. 

The  fourth  instruction  given  for  the  complainants  was  as 
follows : 

"The  court  instructs  the  jury,  that  the  burden  of  sustaining 
the  will  in  this  case  is  by  law  cast  on  defendant,  and  who 
avers  its  validity;  and  unless  the  defendant  has  shown,  by 
the  burden  of  proof,  that  said  Andrew  Pendlay,  at  the  time 
he  executed  said  will,  was  of  sound  mind  and  memory,  you 
should  find  said  will  not  to  be  the  last  will  and  testament  of 
said  Andrew  Pendlay." 

The  defendant  put  in  evidence  the  will,  and  the  testimony 
of  the  subscribing  witnesses,  given  when  the  will  was  admit- 
ted to  probate,  which  was  prima  facie  evidence  of  its  validity. 
The  statute  in  express  terms  provides,  that  on  a  trial  before 
a  jury,  to  contest  the  validity  of  a  will,  the  certificate  of  the 
oath  of  the  witnesses  at  the  time  of  the  first  probate  shall  be 
admitted  as  evidence,  and  to  have  such  weight  as  the  jury 
may  think  it  may  deserve.  In  Carpenter  v.  Calvert,  83  111.  63, 
where  instructions  were  involved  relating  to  the  burden  of 
proof,  it  is  said  :  "Our  statute,  from  an  abundance  of  caution, 
provides  that,  in  the  first  instance,  the  validity  of  a  will  shall 
not  rest  merely  upon  this  presumption  of  law,  arising  from 
the  fact  that  the  will  was  duly  executed,  but  requires  that  the 
witnesses  who  subscribed  to  the  will  shall  testify  affirmatively 
to  the  testamentary  capacity  of  the  party  making  the  will. 
When  this  has  been  done,  however,  and  contradictory  testi- 
mony is  produced,  tending  to  show  want  of  necessary  testa- 
mentary capacity,  the  party  asserting  the  validity  of  the  will 
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must  prevail,  unless  the  contradictory  testimony  be  sufficient 
to  overcome  or  neutralize  the  effect,  not  only  of  the  affirmatory 
testimony  given  in  favor  of  the  validity  of  the  will,  but  also 
to  overcome  or  neutralize  that  presumption  arising  from  the 
general  rule  of  law  that  all  men  are  presumed  sane  until  the 
contrary  is  proven."  In  Holloway  v.  Galloway,  51  111.  160, 
where  a  similar  question  arose,  it  is  said:  "The  defendants 
had  put  in  evidence  *  *  *  the  testimony  of  the  subscribing 
witnesses  given  when  the  will  was  admitted  to  probate,  and 
this  was  prima  facie  evidence  of  its  validity.  This  testimony 
raised  a  presumption  of  the  competency  of  the  testator,  vfhich 
would  be  valid  until  disproved  by  counter  testimony.  It  placed 
upon  the  plaintiffs  in  error  the  burden  of  showing  the  incom- 
petency of  the  testator  by  proof  sufficient  to  overcome  the 
prima  facie  case  made  for  him." 

In  view  of  the  principle  established  by  these  authorities,  it' 
is  plain  that  the  instruction  as  to  the  burden  of  proof  was  cal- 
culated to  mislead  the  jury.  Conceding  that  the  burden  of 
proof,  in  the  first  instance,  devolved  upon  the  defendant  to 
sustain  the  will,  after  he  had  put  in  evidence  the  will,  and 
the  testimony  of  the  subscribing  witnesses,  given  when  the 
will  was  admitted  to  probate,  the  burden  of  proof  no  longer 
rested  on  his  shoulders.  It  was  then  the  duty  of  the  jury  to 
determine  whether  the  testator  possessed  the  necessary  testa- 
mentary capacity,  from  the  weight  of  all  the  evidence  intro- 
duced by  the  respective  pariies.  The  instruction  did  not, 
however,  leave  the  jury  free  to  determine  the  question  from 
the  weight  of  the  evidence,  but  directed  them  that  the  burden 
still  rested  upon  the  defendant,  who  asserted  the  validity  of 
the  will.  This  imposed  a  higher  degree  of  proof  on  defendant 
than  the  law  required.  In  Wilbur  v.  Wilbur,  129  111.  892,  a 
similar  instruction  was  held  to  be  erroneous,  and  we  refer  to 
that  case  for  a  fuller  expression  of  our  views  on  the  question. 

For  the  error  indicated,  the  judgment  will  be  reversed  and 
the  cause  remanded.  Judgment  reversed. 
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Webster  M.  Samuels  et  al, 

V. 

Joseph  B.  Oliver  et  al. 

Filed  at  Ottawa  October  31, 18S9. 

1.  CoNTEACTS — principal  and  agent — illegal  contract — as,  to  make  a 
^corner"  on  the  market.  If  a  grain  broker,  in  executing  the  instructions 
of  his  principal,  is  required  to  pay  out  money  to  adjust  differences  in 
respect  of  the  purchase  and  sale  of  grain,  and  is  guilty  of  no  fraud  or 
violation  of  law,  he  will  be  entitled  to  be  reimbursed  by  his  jirincipal 
for  the  outlay.  The  principal  is  bound  to  indemnify  his  agent  or 
broker  for  losses  incurred  in  executing  his  orders. 

2.  But  if  one  employs  a  broker  to  purchase  and  sell  grain,  with  the 
illegal  purpose  of  "cornering"  the  market  or  controlling  the  price 
thereof,  and  this  fact  is  known  to  the  agent  or  broker,  the  latter  can  not 
recover  of  his  principal  for  services  or  money  advanced  in  the  execu- 
tion of  such  illegal  purpose,  nor  can  the  employer  recover  of  his  agent 
for  moneys  received  by  him  in  such  illegal  dealings  upon  the  market. 

3.  When  parties  enter  into  a  contract  which  is  illegal  or  contrary  to 
public  policy,  the  courts  will  not  assist  either  of  them,  but  will  leave 
them  in  the  position  in  which  their  illegal  acts  have  placed  them.  The 
party  advancing  money  or  performing  services  under  such  a  contract 
can  not  recover  for  the  same  of  his  employer,  nor  will  he  be  liable  to 
his  employer  for  any  profits  derived  by  him  in  the  business  of  his 
agency. 

4.  The  enhancement  of  the  price  of  an  article  of  prime  necessity, 
such  as  wheat,  or  other  articles,  for  purposes  of  extortion,  is  against 
public  policy.  And  a  combination  or  agreement  to  make  a  "corner" 
on  stock  or  grain  by  buying  it  up,  so  as  to  control  the  market,  and  then 
purchasing  for  future  delivery,  is  illegal,  and  a  party  thereto  whose 
funds  have  been  used  by  his  direction  in  carrying  out  the  agreement 
can  not  recover  the  same  back. 

5.  Custom — usage — as  controlling  dealings  betireen  parties.  A  per- 
son dealing  at  a  particular  market  will  be  taken  to  have  dealt  accord- 
ing to  the  known  general  custom  and  usage  of  that  market,  and  if  he 
employs  another  to  act  for  him  in  buying  or  selling  at  such  market,  he 
will  be  held  as  intending  that  the  business  shall  be  conducted  accord- 
ing to  such  general  usage  and  custom, — and  this  has  been  held  the  rule 
"Whether  he  in  fact  knows  of  the  custom  or  not. 
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Appeal  from  the  Appellate  Court  for  the  Fu^st  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  appellees,  ta 
recover  a  balance  of  $1368.92  alleged  to  be  due  them  from 
appellants,  and  also  for  damages  for  the  failure  of  appellants 
to  deliver  80,000  bushels  of  wheat,  which  they  had  bought,  as. 
brokers,  for  appellees.  The  declaration  contains  two  special 
counts  and  the  common  counts.  The  first  special  count  is 
based  on  the  neglect  of  the  defendants  to  require  sufficient 
margins  to  be  put  up  by  sellers  to  them  of  wheat  bought  by 
the  defendants  for  plaintiffs,  and  a  consequent  loss  to  the 
plaintiffs ;  the  second  alleging  that  defendants  became  liable 
to  plaintiffs  as  principals  and  sellers  of  wheat  on  the  contracts 
of  purchase  made  by  them  for  the  plaintiffs,  by  reason  of  de- 
fendants "ringing  out"  the  contracts  prior  to  their  maturity. 
Appellants  pleaded  the  general  issue  and  a  plea  of  set-off,  and 
filed  an  account  with  the  latter  plea,  as  follows : 

J.  B.  Oliver  d:  Co.,  in  account  with  E.  M.  Samuels  &  Sons  : 
1882 — To  cash  paid  in  settling  losses  incurred  in 

the  purchase  of  80,000  bushels  of  wheat-  $2375.00 
To  commissions  on  purchase     -    -    -    -  100.00 

.  $2175.00 

Cr.       By  cash  received  for  your  account 

as  profits  on  part  of  said  $80,000 

bushels  of  wheat  for  June  delivery  $923.75 

By  balance  in  your  favor  as  per  bill 

rendered   1368.92 

 $2292.67 

Balance  $182.33 

A  trial  was  had  by  the  court  by  consent,  resulting  in  a  finding 
and  judgment  for  the  plaintiffs  for  $2192.67.  The  Superior 
Court  refused  to  find  damages  against  the  defendants  for  the 
default  of  sellers  to  them,  or  on  purchases  made  by  them  for 
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the  plaintiffs,  but  rendered  judgment  in  favor  of  plaintiffs  for 
the  ledger  account  of  $1368.92  and  the  item  of  $923.75,  moneys 
collected  by  defendants  for  plaintiffs  on  the  wheat  deal  referred 
to,  less  the  commission  of  $100.  Defendants  below  appealed 
to  the  Appellate  Court  for  the  First  District,  where  the  judg- 
ment was  affirmed,  and  they  prosecute  this  appeal  from  that 
judgment. 

Mr.  M.  W.  KoBiNSON,  and  Messrs.  Overall  &  Judson,  for  the 
appellants : 

Public  policy  will  not  permit  appellees  to  maintain  this  ac- 
tion. Whenever  a  particular  staple  is  essential  to  the  health 
and  comfort  of  the  community,  a  combination  to  absorb,  for 
purposes  of  extortion,  is  invalid.  1  Wharton  on  Contracts, 
442;  Coal  Co.  v.  Coal  Co.  68  Pa.  173;  Acton  v.  Pittston  and 
Elmira  Co.  68  N.  Y.  558 ;  Raymond  v.  Leacitt,  46  Mich.  447; 
Craft  V.  McConoughy,  79  111.  346. 

Appellees,  as  principals,  are  bound  to  indemnify  appellants 
for  losses  incurred  in  executing  their  orders.  Wharton  on 
Agency,  sec.  340  ;  Story  on  Agency,  sec.  339  ;  Bailey  v.  Bens- 
ley,  87  111.  556. 

Persons  sending  goods  to  or  dealing  in  a  market  are  sup- 
posed to  know  the  usage  there  prevailing,  and  to  act  upon  it. 
Lawson  on  Usages,  47,  284-287. 

Messrs.  Bisbee,  Ahrens  &  Decker,  for  the  appellees : 
The  ledger  balance  is  admitted,  and  was  not  connected  with 
the  June  deal.    The  contracts  of  purchasers  were  made  long 
before  the  acts  complained  of  as  "cornering"  the  market,  on 
June  30. 

Appellants  were  liable  for  the  moneys  collected,  to  the  per- 
sons for  whose  use  the  same  was  paid.  James  v.  Josehjn,  65 
Me.  138;  Cappell  v.  Hall,  7  Wall.  542;  Cotton  v.  McKenzie, 
57  Miss.  418  ;  Black  v.  McMurry,  56  id.  217  ;  Decil  v.  Leven- 
thal,  57  id.  331;  Auding  v.  Levy,  id.  51;  Arnot  v.  Coal  Co^ 
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68  N.  Y.  558  ;  People  v.  Fisher,  14  Wend.  9  ;  Sampson  v.  Shaw, 
101  Mass.  145;  Salt  Co.  v.  Guthrie,  85  Ohio,  666. 

Per  Curiam:  In  the  spring  and  summer  of  1882,  appellees 
undertook  to  run  what  is  known  as  a  "corner"  in  No.  2  red 
winter  wheat,  in  the  St.  Louis  market,  and  for  that  purpose, 
and  to  aid  them  in  bringing  about  that  result,  employed  ap- 
pellants and  eight  or  nine  other  brokers  of  the  city  of  St.  Louis, 
and  through  these  agencies  secured  contracts  for  the  sale  of 
large  quantities  of  wheat,  to  be  delivered  on  or  before  the  last 
•day  of  June,  1882,  and  aggregating  about  1,100,000  bushels. 
At  the  same  time,  through  these  same  agencies,  appellees 
bought  up  and  secured  substantially  all  of  that  grade  of  wheat 
actually  in  the  market.  By  this  means  appellees  were  enabled 
to  compel  those  whose  contracts  they  held  and  had  thus  se- 
•cured,  for  the  delivery  of  wheat  on  or  before  the  day  named, 
to  pay  in  settlement  whatever  price  appellees  might  be  able 
to  fix  as  the  market  price,  or  might  demand. 

Shortly  prior  to  June  27,  1882,  appellants,  as  the  brokers  of 
appellees,  had  sold  for  June  delivery.  No.  2  red  winter  wheat 
as  follows  :  To  D.  K.  Francis  &  Co.,  10,000  bushels,  at  $1.24J 
per  bushel;  to  E.  A.  Kent  &  Co.,  5000  bushels,  at  $1.25,  and 
another  5000  bushels  for  $1.26;  and  to  the  Culver  Commis- 
sion Company,  5000  bushels,  at  $1.28.  On  the  27th  of  June, 
J.  B.  Oliver,  one  of  appellees,  for  the  purpose  of  showing  an 
advance  in  the  price  of  such  wheat,  and  of  inflating  the  market, 
instructed  appellants  to  purchase  for  his  firm  50,000  bushels, 
at  $1.35  per  bushel.  At  the  same  time  he  instructed  his  other 
brokers,  holding  contracts  of  purchase,  to  sell  to  appellants 
50,000  bushels  of  wheat  at  that  price,  thus,  in  effect,  buying 
and  selling  to  himself,  and  thereby  fixing  an  apparent  market 
price  for  such  commodity,  he  then  having  the  market  therefor 
under  his  control.  In  obedience  to  such  instructions,  appel- 
lants purchased  of  D.  E.  Francis  &  Co.,  brokers  selling  for 
appellees,  10,000  bushels,  at  $1,35,  but  as  Francis  &  Co.  held 
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appellants'  contracts  of  sale  for  and  on  account  of  appellees, 
for  a  like  amount,  at  $1.24^,  the  latter,  under  the  rules  and 
usages  of  the  Merchants'  Exchange,  were  compelled  to  pay  to 
Francis  &  Co.  the  difference  in  the  price,  amounting  to  $1075. 
Appellants  also,  under  instructions  from  appellees,  bought 
10,000  bushels  of  such  wheat  of  E.-  A.  Kent  &  Co.,  at  $1.35, 
which  last  firm  held  the  two  prior  contracts  of  appellants,  so 
that  in  "ringing  out,"  as  it  is  called,  or  settling  and  adjusting 
the  differences  in  price,  they  were  obliged,  under  the  rules  of 
the  Exchange,  to  pay  Kent  &  Co.  $950 ;  and  in  like  manner, 
on  a  purchase  of  5000  bushels  of  wheat  from  the  Culver  Com- 
mission Company,  under  like  authority,  they  were  compelled 
to  pay  said  last  named  company  $350.  These  three  payments, 
aggregating  $2375,  is  the  sum  that  appellants  insist  they  have 
the  right  to  charge  appellees  on  final  settlement  and  adjust- 
ment of  their  accounts,  for  two  reasons  :  First,  because  they 
were  compelled  to  make  such  payments  in  order  to  carry  out 
the  instructions  of  appellees  ;  and  secondly,  because  such  sum 
was  in  reality  a  payment  to  appellees,  they  being  both  buyer 
and  seller,  and  which  sum  was  accounted  for  to  appellees  by 
their  brokers,  who  received  the  same  from  appellants. 

There  was  no  dispute  of  the  correctness  of  the  ledger  balance 
of  $1368.92,  due  from  appellants  to  appellees.  Mr.  Samuels, 
in  his  testimony,  concedes  that  indebtedness,  and  that  it  ac- 
crued in  previous  transactions  having  no  connection  with  the 
one  in  controversy.  This  sum,  therefore,  was  properly  allowed 
in  the  judgment  rendered  by  the  trial  court. 

It  is  apparent  the  trial  court  disallowed  appellees'  claim  to 
damages  under  the  special  counts, — and  properly  so, — for  the 
reason,  among  others,  there  was  no  evidence  of  any  loss  from 
the  failure  of  appellants  to  demand  margins  as  a  security  for 
the  performance  of  contracts,  and  because  the  whole  contract 
of  employment  was  tainted  with  fraud,  and  against  public 
policy.  No  question  can  arise  as  to  the  propriety  of  the  ruling 
in  this  respect,  for  the  reason  that  no  cross-errors  are  assigned. 
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All  that  appellants  can  complain  of  here,  is  the  refusal  of  the 
trial  court  to  allow  them  a  credit,  under  the  plea  of  set-off, 
for  the  $2375  they  were  compelled  to  pay  for  appellees  in 
settling  the  differences  in  the  deals  before  referred  to,  and  the 
allowance  of  $923.75  against  appellants  for  moneys  collected 
by  them  in  settlement  of  deals  entered  into  by  them  on  behalf 
of  appellees. 

The  set-off  of  $2375  claimed  by  appellants  grows  out  of  the 
fact  that  appellants,  acting  as  brokers  for  appellees,  and  acting 
under  their  instructions,  bought  25,000  bushels  of  wheat  on 
June  27,  1882,  at  $1.35  per  bushel,  of  parties  holding  their 
prior  contracts  of  sale  of  the  same  amount  of  wheat  sold  for 
appellees,  and  to  be  delivered  at  the  same  time,  but  at  a  less 
price.  In  settling  and  adjusting  these  purchases  and  sales, 
the  one  was  set  off  against  the  other,  or  balanced,  except  as  to 
the  difference,  which,  in  this  instance,  was  against  appellants, 
and  which  they  were  required  to  and  did  pay.  It  appears  that 
it  was  the  universal  custom  and  usage  of  the  Merchants'  Ex- 
change of  St.  Louis  to  adjust  differences  in  such  cases,  and 
this  is  known  as  "ringing  out."  This  custom  is  thus  stated  and 
explained  by  Samuels,  one  of  appellants :  "Merchants  doing 
business  on  'change  frequently  have  contracts  for  grain  sold 
and  grain  purchased,  by  the  same  brokers.  It  is  the  custom 
of  the  brokers  with  whom  we  have  such  contracts,  purchased 
and  sold  for  the  same  delivery,  to  settle  between  ourselves  by 
paying  the  difference,  one  way  or  the  other.  For  instance,  if 
I  have  wheat  sold  at  $1.20,  and  afterwards  buy  the  same  com- 
modity of  the  same  broker  at  $1.25,  the  custom  is  to  settle 
these  transactions  by  paying  the  difference  in  price.  In  that 
way  Samuels  &  Sons  settled  for  25,000  bushels  of  the  40,000 
bought  on  June  27,  for  Oliver's  account,  at  $1.35."  Oliver  is 
shown  to  have  been  upon  the  floor  of  the  Exchange  nearly 
every  day  in  June,  1882,  and  was  familiar  with  the  particular 
usages  and  customs  of  that  board.  Appellants,  dealing  in  that 
market,  were  necessarily  required  to  conform  to  the  general 
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usages  and  customs  thereof.  A  person  dealing  at  a  particular 
market  will  be  taken  to  have  dealt  according  to  the  known 
general  custom  and  usage  of  that  market,  and  if  he  employs 
another  to  act  for  him  in  buying  or  selling  at  such  market,  he 
will  be  held  as  intending  that  the  business  should  be  conducted 
according  to  such  general  usage  and  custom  of  such  market ; 
and  this  has  been  held  to  be  the  rule  whether  he  in  fact  knows 
of  the  custom  or  not.  Bailey  v.  Bensley,  87  111.  556 ;  Doane 
et  al.  V.  Dunham,  79  id.  131 ;  Lyons  et  al.  v.  Culbertson  et  al. 
■83  id.  33 ;  Lonergan  v.  Stewart,  55  id.  44 ;  Home  Ins.  Co.  v. 
Favorite,  46  id.  263  ;  Lawson  on  Usages,  47,  284-287. 

If,  in  executing  the  instructions  of  their  principals,  it  be- 
came necessary  for  appellants  to  pay  out  money  to  adjust 
differences,  they,  if  guilty  of  no  fraud  or  violation  of  law,  will 
be  entitled  to  be  reimbursed  by  their  principals  for  their  out- 
lay. The  principal  is  bound  to  indemnify  his  agent  or  broker 
for  losses  incurred  in  executing  the  principal's  order.  Whar- 
ton on  Agency,  sec.  240 ;  Story  on  Agency,  sec.  239. 

If  appellants  had  not  aided  or  assisted  appellees  in  corner- 
ing the  wheat  market,  and  in  manipulating  that  market  for 
an  illegal  or  fraudulent  purpose,  so  as  to  enable  the  latter  to 
control  the  same  for  their  own  profit,  and  to  the  injury  of  all 
persons  having  occasion  or  necessity  to  purchase  such  wheat, 
or  had  no  knowledge  of  the  wrongful  and  illegal  purposes  of 
appellees,  there  could  be  no  reason  why  appellees  should  not 
be  required  to  indemnify  appellants  for  the  moneys  they  were 
required  to  pay  to  other  brokers  of  appellees, — and  such  was, 
as  we  understand,  the  ruling  of  the  trial  court.  Proposition 
No.  2,  asked  by  the  defendants,  and  held  by  the  court  to  be 
the  law,  is  as  follows : 

"Even  if  it  appear  that  plaintiffs  are  precluded  from  recov- 
ering in  this  action,  because  the  transactions  on  which  the 
alleged  balance  is  sought  by  plaintiffs  were  made  by  plaintiffs 
in  furtherance  of  their  (plaintiffs')  operations  in  producing  what 
is  known  as  a  'corner'  in  the  market  for  wheat  in  St.  Louis, 
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in  June,  1882,  if  it  also  appear  that  defendants  were  not 
knowingly  parties  to  such  unlawful  purpose  of  plaintiffs,  and 
had  no  interest  in  said  operations  further  than  the  earning  of 
their  commissions  in  the  purchases  and  sales  made  by  them, 
then  defendants  are  not  precluded  from  recovering,  on  their 
counter-claim,  such  sum  as  may  be  proven  to  be  due  them 
for  expenses  and  losses  incurred  by  them,  and  commissions 
earned." 

The  same  principle  was  substantially  held  in  the  third  prop- 
osition also  asked  by  the  defendants.  The  court,  however, 
refused  propositions  Nos.  5  and  7,  asked  by  the  defendants,  as 
follows : 

"5.  If  it  appear,  from  the  evidence,  that  defendants,  in 
executing  plaintiffs'  orders  to  purchase  wheat  on  the  floor  of 
the  Merchants'  Exchange  of  St.  Louis,  for  June  delivery,  on 
June  27,  1882,  made  such  contracts  of  purchase  in  their  own 
names,  under  customs  of  said  Exchange,  from  certain  other 
commission  merchants,  who  were  also  selling  in  their  own 
names,  but  really  executing  the  orders  of  plaintiffs  to  sell,  and 
that  defendants  settled  their  contracts  of  purchase  with  their 
prior  contracts  of  sale  of  the  same  commodity,  at  lower  prices 
for  same  delivery,  by  paying  the  differences  thereon ;  and  if  it 
further  appear  that  such  prior  contracts  of  sale  had  been  made 
to  said  other  commission  merchants,  for  plaintiffs,  so  that  the 
money  paid  by  defendants  in  settlement  was  paid  to  their 
(plaintiffs')  agents,  for  plaintiffs,  then  the  amount  so  paid,  de- 
fendants are  entitled  to  charge  against  plaintiffs  in  this  action. 

"7.  If  it  appear,  from  the  evidence,  that  plaintiffs  instructed 
defendants,  as  their  agents,  to  buy  about  40,000  bushels  of 
No.  2  red  winter  wheat  on  the  floor  of  the  Merchants'  Exchange 
of  St.  Louis,  on  June  27,  1882,  deliverable  during  the  month 
of  June,  1882,  at  $1.35  per  bushel,  such  purchases  to  be  in 
defendants'  name,  but  for  account  of  plaintiffs,  and  according 
to  the  customs,  rules  and  usages  then  prevailing  in  said  Mer- 
chants' Exchange ;  and  that  defendants  did,  in  executing  such 
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orders  and  instructions,  on  that  day  make  such  contract  to 
purchase  of  such  commodity  for  such  deHvery  at  said  price 
of  $1.35  per  bushel,  as  follows:  from  D.  E.  Francis  10,000 
bushels,  from  E.  A.  Kent  &  Co.  10,000  bushels,  and  from 
the  Culver  Commission  Company  5000  bushels ;  and  that 
said  D.  E.  Francis,  E.  A.  Kent  &  Co.,  and  the  Culver  Com- 
mission Company  were  also  brokers  doing  business  in  said 
Merchants'  Exchange,  and,  in  making  such  contracts  of  sale 
to  defendants,  were  in  fact  acting  as  the  brokers  and  agents 
of  plaintiffs,  and  said  contracts  of  sale  were  in  fact  made  by 
them  for  account  of  plaintiffs ;  and  that  prior  to  said  June  27, 
1882,  defendants  had  made  contracts  for  the  sale  of  the  like 
commodity  for  the  same  delivery  in  the  same  market,  and 
according  to  the  same  customs,  rules  and  usages,  as  follows : 
to  said  D.  E.  Francis  10,000  bushels  at  $1.24^  per  bushel, 
to  said  E.  A.  Kent  &  Co.  5000  bushels  at  $1.25  and  another 
5000  bushels  at  $1.26,  and  to  the  said  Culver  Commission 
Company  5000  bushels  at  $1.28  per  bushel,  all  of  which  con- 
tracts to  sell  were  pending  and  unperformed  at  the  time  of  the 
making  of  said  contracts  to  purchase  by  defendants,  on  said 
June  27,  1882;  and  that  shortly  after  June  27,  1882,  and  in 
accordance  with  the  rules,  usages  and  customs  of  said  Mer- 
chants' Exchange,  defendants  settled  and  adjusted  with  said 
other  brokers  their  respective  purchase  and  sale  contracts 
aforesaid,  by  defendants  actually  paying  to  said  other  brokers, 
respectively,  the  differences  between  $1.35  per  bushel  and  the 
respective  prices  per  bushel  at  which  defendants  had  so  con- 
tracted to  sell  to  said  brokers,  respectively  ;  and  that  upon  the 
final  adjustment  of  said  contracts,  defendants  sustained  losses 
so  growing  out  of  executing  such  orders  and  instructions  of 
plaintiffs  to  make  such  contracts  of  purchase  at  $1.35  per 
bushel,  then  the  defendants  are  entitled,  in  this  action,  to 
credit,  as  against  any  claim  of  plaintiffs  sued  for  in  this  action, 
such  amount  as  the  evidence  shall  show  that  defendants  may 
have  so  lost." 

6—130  LLii.  ' 
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From  the  propositions  held  hy  the  court,  and  the  facts  of  the 
case  to  which  they  are  applicable,  it  is  evident  that  proposi- 
tions Nos.  5  and  7,  above  quoted,  v^ere  refused  by  the  court  for 
the  reason  that  they  omitted  the  important  consideration,  as 
to  whether  or  not  appellants,  in  settling  such  differences  and 
making  such  payments,  were  not  knowingly  aiding  and  assist- 
ing appellees  in  carrying  out  their  scheme  of  controlling  the 
market.  That  being  so,  the  trial  court  must  necessarily  have 
found,  from  the  evidence,  that  appellees  were  engaged  in  an 
unlawful  undertaking,  and  that  appellants  were  aiding  and  as- 
sisting its  consummation,  with  knowledge  of  the  illegal  purpose 
of  their  engagement.  The  Appellate  Court  af&rmed  the  judg- 
ment of  the  Superior  Court,  and  made  no  special  finding  of 
fact,  and  it  must  therefore  be  held  to  have  found  the  facts  the 
same  as  the  trial  court  found  them.  The  finding  that  appel- 
lants were  guilty  of  knowingly  aiding  appellees  in  an  unlawful 
transaction,  necessarily  finds  that  the  principal  who  employed 
them,  and  whose  instructions  they  were  carrying  out,  was  also 
knowingly  engaged  in  an  illegal  transaction.  When  the  facts 
are  admitted,  or  are  found  and  established  from  the  evidence, 
the  law  determines  the  result  which  is  to  follow.  If  the  fact 
is  found  that  a  certain  transaction,  together  with  the  means 
and  appliances  resorted  to  to  consummate  it,  is  illegal,  as 
against  public  policy,  it  will  follow  that  all  parties  participat- 
ing therein,  with  knowledge  of  its  character,  whether  principals 
or  agents,  will  be  alike  guilty,  and  the  result  will  be,  that  none 
of  them  can  legally  assert  any  right  growing  out  of  the  illegal 
transaction.  To  say,  in  such  a  case,  that  the  agent  employed 
to  aid  his  principal  in  an  illegal  enterprise  can  not  recover  of 
his  principal  for  services  or  money  advanced  in  execution  of  the 
illegal  purpose,  or  under  his  employment,  is  a  correct  state- 
ment of  the  law,  but  the  like  rule  is  equally  applicable  to  the 
principal  as  to  the  agent.  The  court  can  not  say,  as  a  matter 
of  law,  that  the  principal  may  recover  of  the  agent,  and  not  the 
agent  of  the  principal.    The  principal,  in  such  case,  can  not 
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recover  money  he  has  advanced  to  the  agent  to  be  used  by  him 
for  such  illegal  purpose.  Nor  will  the  law  aid  the  principal  to 
recover  of  the  agent  money  received  by  him  in  pursuance  of 
his  employment,  or  arising  out  of  the  illegal  transactions. 

We  are  aware  of  the  rule  that  this  court  can  not  determine 
questions  of  fact,  but  must  accept  the  finding  of  the  Appellate 
Court  as  final  and  conclusive.  It  is  undoubtedly  the  rule  that 
it  will  be  presumed  the  law  was  correctly  applied  to  the  facts 
by  the  court,  unless  the  record  affirmatively  shows  to  the  con- 
trary. (Tlhhalls  V.  Lihhy,  97  111.  552;  Montgomery  v.  Black 
et  al.  124  id.  57.)  Here,  however,  propositions  of  law  were 
submitted  which  clearly  indicate  the  finding  of  the  court  upon 
the  questions  of  fact.  Under  proposition  No.  2,  it  would  have 
been  the  duty  of  the  court  to  have  found  in  favor  of  the  de- 
fendants, had  not  the  transaction  out  of  which  the  set-off  arose 
been  tainted  with  the  illegal  and  fraudulent  manipulation  of 
the  market.  We  do  not  decide  the  facts  in  this  case,  but  act 
on  the  finding  of  the  Appellate  Court  as  to  the  ultimate  fact, 
which  is,  that  the  defendants  can  not  recover  such  set-off  ac- 
count, because  the  transaction  in  which  they  advanced  money 
for  the  plaintiffs  was  illegal  and  against  public  policy.  It  is 
our  duty  to  pronounce  the  law  applicable  to  the  state  of  facts 
thus  found.  That  court  having  found  that  the  object  and 
purpose  of  the  employment  of  appellants  by  appellees,  and 
the  transactions  in  which  they  were  engaged,  were  illegal,  we 
but  apply  the  law,  as  that  court  should  have  done,  and  refuse 
to  aid  either  of  the  offending  parties,  and  leave  them  in  the 
position  where  their  illegal  acts  have  placed  them. 

There  is  no  serious  question  of  the  illegal  purpose  for  which 
appellants  were  employed.  It  was  to  give  appellees  control 
of  the  wheat  market.  They  employed  a  large  number  of 
brokers  of  the  city  to  co-operate  with  appellants  secretly,  and 
to  buy  up  all  the  wheat  actually  in  market,  and  at  the  same 
time  procure  contracts  for  the  sale  and  future  delivery  of  large 
quantities  of  such  wheat,  which  they  knew  could  not  be  had 
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in  the  market.  The  witness  J.  C.  Ewald,  at  one  time  presi- 
dent of  the  Merchants'  Exchange  and  a  member  of  it,  says : 
"By  'cornering  the  market,'  I  mean  when  parties  have  contracts 
on  hand  for  a  greater  amount  tlian  the  sellers  have  cash  grain 
to  deliver.  There  was  a  greater  amount  of  contracts  than 
cash  grain  to  deliver.  The  supply  of  cash  wheat  at  that  time 
in  the  market  was  owned  entirely  by  Oliver.  *  *  *  j  ^lY- 
rived  at  the  conclusion  that  the  market  was  cornered,  as  above 
stated,  because  I  knew  that  a  great  many  owed  wheat,  at  the 
time,  to  Oliver  and  his  brokers,  that  could  not  deliver  it.  It 
wasn't  for  sale  on  the  market,  to  deliver  on  the  contracts  to 
Oliver.  This  was  occasioned  from  the  fact  that  Oliver  and  his 
brokers  had  the  wheat  due  them,  and  also  owned  the  cash 
wheat  at  the  time,  and  those  who  owed  the  wheat  could  not 
buy  it  to  deliver  it.  Wheat  could  not  be  had  at  current  prices 
at  that  time.  I  know  that  Oliver  had  all  the  cash  wheat,  from 
the  fact  that  I  had  some  for  him  myself,  and  from  the  fact 
that  others  held  it  for  him,  and  I  know  it  from  the  fact  that 
he  told  me  so." 

Public  policy  will  not  permit  appellants  to  recover  for  the 
money  advanced  by  them  in  the  illegal  business  of  appellees, 
nor  will  the  law  give  an  action  to  appellees  to  recover  from 
appellants  moneys  paid  to  them  by  other  parties  in  the  prose- 
cution of  such  illegal  enterprise.  Ex  turpi  causa,  non  oritur 
actio.  The  enhancement  of  the  price  of  an  article  of  prime 
necessity,  such  as  wheat  or  other  articles  necessary  for  food, 
for  purposes  of  extortion,  is  against  public  policy.  {Fuller  v. 
Dane,  18  Pick.  472;  DeWitt  v.  Brisbane,  16  N.  Y.  508.) 
"Combinations  whose  object  is  to  create  what  are  known  as 
^corners'  in  the  market,  or  to  control  the  traffic  in  any  staple 
which  is  a  popular  necessity,  or  to  enhance  the  price  thereof, 
or  to  withhold  the  same  from  the  market,  are  illegal."  (Green- 
hood  on  Public  Policy,  642 ;  Wright  v.  Crahh,  78  Ind.  487 ; 
Craft  V.  McConoughy,  79  111.  346.)  Such  a  transaction,  if  had 
in  this  State,  would  be  void,  as  being  in  contravention  of  the 
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Criminal  Code.  Sec.  130,  chap.  38  ;  Schneider  et  al.  v.  Turner, 
ante,  p.  28. 

An  agreement  to  make  a  corner  in  stock,  by  buying  it  up 
so  as  to  control  the  market,  and  then  purchasing  for  future 
delivery,  is  illegal,  and  a  party  thereto  whose  funds  have  been 
used,  by  his  consent,  in  carrying  out  the  agreement,  can  not 
recover  the  same  back.  [Sampson  v.  Shaw,  101  Mass.  145.) 
So  it  has  been  held  that  one  who  loans  or  advances  money  to 
be  used  for  the  purpose  of  making  a  corner  in  wheat,  can  not 
recover.  [Lehman  v.  Leavitt,  46  Mich.  447.)  So,  also,  money 
paid  in  furtherance  of  an  illegal  transaction  or  purpose  can 
not-  be  recovered  by  the  party  advancing  the  same.  Ball  v. 
Gilbert,  12  Mete.  397 ;  Dixon  v.  Olmstead,  9  Vt.  310 ;  Wheeler 
V.  Russell,  17  Mass.  258 ;  The  People  v.  Fish,  14  Wend.  9. 

When  the  employment  of  an  agent  relates  to  the  perform- 
ance of  an  immoral  or  illegal  act, — it  is  said  by  Wharton  in 
his  work  on  Agency,  (sec.  25,) — neither  party  can  make  the 
contract  the  basis  of  a  suit  against  the  other.  Advances  for 
illegal  purposes  fall  within  the  same  rule,  and  can  not  be 
recovered  by  the  principal  of  the  agent,  or  the  agent  of  the 
principal.  (Id.  sec.  319.)  It  follows,  therefore,  that  if  one 
party  can  not  maintain  an  action  in  respect  of  matters  grow- 
ing out  of  his  employment,  on  account  of  its  being  illegal  or 
contrary  to  public  policy,  neither  will  an  action  lie  against  him 
by  one  participating  in  the  illegal  transaction  conducted  in 
pursuance  of  such  employment.  It  would  seem  self-evident 
that  if  the  agent  who  merely  aids  the  principal  in  the  prose- 
cution of  an  illegal  business  can  not  recover  for  services  or 
money  advanced  by  him  in  the  conduct  of  the  business,  the 
master  or  principal  should  not  be  permitted  to  recover  against 
the  agent  for  moneys  received  by  him  in  the  course  of  such 
business. 

If  there  was  no  question  of  illegality  involved  in  this  trans- 
action, then,  on  a  seitlement,  the  agent  clearly  should  be 
allowed  for  his  reasonable  commissions,  and  the  amount  of 
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money  necessarily  and  properly  advanced  by  him  for  his  prin- 
cipal, and  should  be  charged  with  the  moneys  received  in  the 
course  of  the  business,  belonging  to  the  principal.  In  other 
words,  in  this  case  appellants  should  charge  appellees  $2475, 
being  the  money  actually  paid  out  by  them  for  their  principal, 
and  their  commission,  and  credit  them  with  the  ledger  account 
$1368.92,  and  with  the  sum  $923.75  moneys  collected  for 
appellees, — which  would  leave  a  balance  due  appellants,  of 
$182.83.  But  the  contract  of  employment,  and  the  transac- 
tion in  which  they  were  engaged,  being  against  public  policy, 
the  contract,  so  far  as  it  remains  executory,  can  not  be  en- 
forced by  either  party ;  nor  can  either  party  maintain  an  action 
against  the  other  for  any  right  growing  out  of  such  contract, 
or  of  the  illegal  transaction  in  which  they  were  engaged.  The 
law  simply  refuses  its  assistance  to  either  party. 

We  are  of  opinion  that  the  trial  court  erred  in  including 
within  its  judgment  the  item  of  $923.75  for  moneys  collected 
by  appellants  in  the  course  of  the  business  of  appellees,  and 
consequently  the  Appellate  Court  erred  in  affirming  that  judg- 
ment. 

The  judgments  of  the  Appellate  Court  and  Superior  Court 
are  reversed,  and  the  cause  remanded  to  the  latter  court  for 
further  proceedings. 

Judgment  reversed. 

Mr.  Justice  Bailey,  having  heard  this  case  in  the  Appellate 
Court,  took  no  part  in  its  decision  here. 
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A.  D.  JUILLTARD  &  Co. 

V.  > 

Lewis  May,  Assignee. 

Filed  at  Oltawa  October  31,  1889. 

1.  Attachment — interpleader — the  statute  to  he  Uhprally  construed. 
The  statutory  interpleader  to  try  the  title  to  property  seized  by  attach- 
ment, is  a  substantial  and  valuable  statutory  right,  and  as  it  tends  to 
prevent  multiplicity  of  suits,  the  claimant  of  the  property  who  asserts 
such  right  should  not  be  deprived  of  it  on  merely  technical  grounds. 

2.  Same — time  of  Jilivg  interpleader — waiver.  The  statute  allowing 
an  interpleader  as  to  the  right  of  property  in  an  attachment  suit,  does 
not,  in  terms,  say  that  it  shall  be  tried,  or  even  interposed,  before  judg- 
ment in  the  original  attachment  suit.  But  the  better  practice  is,  first 
to  settle  the  matter  of  the  interpleader,  and  then  render  judgment 
upon  the  attachment,  or,  if  such  judgment  has  already  been  taken,  to 
open  it  for  the  purpose  of  permitting  the  interpleader. 

3.  The  remedy  by  interpleader  lies  in  respect  to  both  personal  and 
real  estate,  but  it  must  be  interposed  while  the  attachmeht  suit  is  still 
in  fieri,  which  is  before  or  during  the  term  at  which  final  judgment  is 
entered  against  the  defendant  in  attachment. 

4.  If  an  interpleader  is  not  filed  in  apt  time  in  an  attachment  suit, 
the  plaintiff  should  move  to  strike  it  from  the  files.  If,  however,  he 
demurs  to  the  pleading,  this  will  amount  to  a  waiver  of  the  objection 
that  it  was  filed  too  late. 

5.  Same — interpleader  after  judgment — rights  protected.  Where  the 
issue  formed  upon  an  interpleader  is  found  for  the  claimant  after  judg- 
ment against  the  defendant  in  the  attachment  and  the  issue  of  special 
execution,  the  court  will  have  ample  power  to  see  that  its  process  is  not 
abused  by  making  it  the  means  of  selling  the  property  of  one  for  the 
debt  of  another  for  which  the  former  is  not  legally  liable.  The  court 
can  protect  the  successful  claimant  in  his  rights  of  property  without 
vacating  or  changing  the  judgment  rendered  at  a  prior  term  against 
the  defendant  in  attachment. 

6.  A  claimant  of  property  attached  is  not  bound  by  the  judgment 
against  the  defendant  in  the  attachment,  ordering  a  sale  of  the  prop- 
erty.   He  stands  in  the  attitude  of  a  stranger  to  the  record. 

7.  Same — what  lien  enforced — the  lien  of  the  judgment  or  that  of  the 
attachment.  It  is  only  the  judgment  lien,  and  not  the  attachment  lien, 
that  can  be  enforced  against  the  property  attached  ;  but  the  latter  still 
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remains  effectual  for  the  purpose  of  preserving  a  priority  of  lien,  and 
may  be  referred  to  for  the  purpose  of  identification. 

8.  Same — continuance.  The  statute  contemplates  a  speedy  trial  of 
an  interpleader,  and  yet  it  gives  either  party  a  right  of  continuance  for 
good  cause  shown. 

9.  Insolvent  debtoes — foreign  assignment — how  far  enforceable^ 
here.  A  voluntary  assignment  made  in  another  State  by  a  non-resident 
debtor,  executed  in  conformity  with  our  laws  in  respect  to  the  convey, 
ance  of  property,  but  which  is  inconsistent,  in  substantial  respects,  with 
our  statute  relating  to  assignments,  will  not  be  enforced  here  to  the 
detriment  of  our  citizens;  but  for  all  other  purposes,  if  the  assignment 
is  valid  by  the  lex  loci,  it  will  be  carried  fully  into  effect. 

10.  The  provision  of  our  statute  prohibiting  preferences  in  assign- 
ments by  debtors,  applies  only  to  assignments  made  in  this  State,  and 
not  to  those  made  in  other  States;  and  a  non-resident  debtor  may  exe- 
cute a  voluntary  assignment,  with  or  without  preferences,  as  he  may  see 
fit,  so  long  as  creditors  in  this  State  are  not  injuriously  affected  thereby. 

11.  ConeTjICT  of  liAWS — presumption.  In  the  absence  of  any  allega- 
tion or  proof  of  a  statute  of  another  State,  it  must  be  presumed  that  the 
common  law  obtains  there,  or  else  that  the  laws  of  such  State  are  sim- 
ilar to  the  laws  of  this  State. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county ;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Mr.  Consider  H.  Willett,  for  the  plaintiffs  in  error : 
The  rule  of  comity  is  never  extended  to  real  estate.  Burrill 
on  Assignments,  (4th  ed.)  sec.  308 ;  Westlake  on  Private  In- 
ternational Law,  177 ;  Wharton  on  Com.  Am.  Law,  sec.  299  ; 
Insurance  Co.  v.  Commercial  Bank,  68  111.  348  ;  Gardner  v.  Nat. 
Bank,  95  id.  298;  Gross  v.  Bunn,  10  Neb.  217 ;  FTutcheson  v. 
Peshine,  16  N.  J.  Eq.  167;  Selkrig  v.  Davies,  2  Dowl.  230; 
Rogers  v.  Allen,  3  Ohio,  488 ;  Osborn  v.  Adams,  18  Pick.  245 ; 
Jenks  V.  Ludden,  34  Minn.  482;  Oakey  v.  Bennett,  11  How. 
33  ;  Story  on  Conflict  of  Laws,  sec.  448  ;  Wharton  on  Conflict 
of  Laws,  sec.  273. 

Comity  never  requires  one  State  to  enforce,  as  to  personal 
property,  the  laws  of  another  that  are  contrary  to  its  oAvn  pub- 
lic policy.  Kev.  Stat.  chap.  72,  sec.  49  ;  W^harton  on  Conflict  of 
Laws,  (2d  ed.)  sec.  490,  and  cases  cited ;  Le  Chevalier  v.  Lynch, 
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1  Dong.  170;  Warner  v.  Jaffraij,  96  N.  Y.  246;  Guillander  v. 
Howell,  35  id.  657 ;  Faulkner  v.  Ilijman,  142  Mass.  53  ;  Heyer 
V.  Alexander,  108  111.  385;  Rhawn  v.  Pearce,  110  id.  350. 

Consideration  and  consent :  Faulkner  v.  Hyman,  142  Mass. 
53  ;  Swan  v.  Crafts,  124  id.  453  ;  O'Hara  v.  Jones,  46  111.  292. 

Eesidence :  U.  S.  Const,  art.  4,  sec.  2,  clause  1 ;  Story  on 
Conflict  of  Laws,  (3d  ed.)  p.  47 ;  2  Kent's  Com.  (13th  ed.) 
p.  461 ;  Paine  v.  Lester,  44  Conn.  196 ;  Upton  v.  Hubbard,  28 
id.  275 ;  Insurance  Co.  v.  Commercial  Bank,  68  111.  348 ;  Jenks 
V.  Liidden,  34  Minn.  482 ;  Gardner  v.  A^^it  Sa^/c,  95  111.  298 ; 
Heyer  v.  Alexander,  108  id.  385 ;  JBa?z/i;  v.  Lascombe,  84  N.  Y. 
367;  Kidder  Y.  Tvfts,  48  N.  H.  121. 

The  New  York  statutes  not  being  properly  pleaded,  can  not 
be  considered.  Pearce  v.  Rhaivn,  13  Bradw.  637 ;  Railroad 
Co.  V.  Shires,  108  111.  617;  Greenleaf  on  Evidence,  (13th  ed.) 
'sec.  489. 

Equity  among  the  creditors  of  insolvent  debtors  is  the  de- 
clared legislative  policy  of  Illinois,  and  the  deed  of  assignment, 
by  attempting  to  violate  and  overthrow  such  policy  by  giving 
preferences,  is  void.  Eev.  Stat.  chap.  72;  Maberry  v.  Shisler, 
1  Harr.  349 ;  Zipcey  v.  Thompson,  1  Gray,  243  ;  Faulkner  v. 
Hyman,  142  Mass.  53  ;  Pierce  v.  O'Brian,  129  id.  314;  John- 
son V.  Parker,  4  Bush,  149  ;  Richardson  v.  Rogers,  45  Mich. 
592;  Clajlin  v.  Iseman,  23  S.  C.  (N.  S.)  416. 

As  the  assignee  gave  no  bond  or  inventory,  etc.,  and  at- 
tempted no  compliance  with  our  law  concerning  insolvent 
debtors,  the  deed  of  assignment  was  invalid.  Kev.  Stat.  chap. 
10,  sec.  3  ;  Johnson  v.  Parker,  4  Bush,  149  ;  Philson  v.  Barnes, 
50  Pa.  St.  230 ;  Juliard  y.  Rathbone,  39  N.  Y.  369 ;  Bartlett 
V.  Teah,  1  Fed.  Eep.  768. 

The  attachment  merged  in  the  judgment,  and  the  order  of 
the  court  quashing  it  was  a  nullity.  1  Wade  on  Attachments, 
sec.  29,  p.  69;  Drake  on  Attachments,  (4th  ed.)  sec.  224a; 
Bagley  v.  Ward,  37  Cai.  121  ;  Lynch  v.  Crary,  52  N.  Y.  181 ; 
Waples  on  x\ttachments,  p.  582. 


90 


JuiLLiARD  &  Co.  V.  May. 


Brief  for  the  Defendant  in  Error. 

After  the  judgment  in  attachment  was  rendered,  and  after 
the  term  of  court  had  expired  without  vacating  the  judgment, 
it  was  too  late  to  interplead,  as  to  the  lands  attached,  for  want 
of  jurisdiction.  Eev.  Stat.  chap.  11,  sec.  29;  Hey er  y.  Alex- 
ander, 108  111.  385;  Rhawn  v.  Pierce,  110  id.  353. 

Mr.  J.  S.  Norton,  for  the  defendant  in  error : 

It  is  sufficient  for  our  purpose  that  this  court  has,  after  full 
examination  of  the  cases  in  Illinois  and  elsewhere,  reached 
the  following  conclusions : 

That  a  non-resident  debtor  may,  by  voluntary  deed,  assign 
his  land  situated  in  Illinois,  for  the  benefit  of  his  creditors, 
except  as  against  the  claims  of  attaching  creditors  resident  in 
Illinois.    Heyer  v.  Alexander,  108  111.  385. 

That  the  case  of  Rhawn  v.  Pierce,  110  111.  350,  is  not  op- 
posed to  this  doctrine,  being  a  case  of  statutory  or  involuntary 
assignment. 

That  by  the  common  law  in  this  State,  a  debtor  had  the 
right  to  prefer  one  creditor  over  another,  if  done  in  good  faith. 
Cooper  V.  McClun,  16  111.  435. 

That  the  Illinois  statute,  in  prohibiting  preferences  in  as- 
signments, is  limited  to  assignments  made  in  this  State,  and 
does  not  apply  to  this  case,  either  as  a  prohibition  or  as  the 
expression  of  the  policy  of  this  State.  Bentley  v.  Whittemorey 
19  N.  J.  Eq.  462;  Burrill  on  Assignments,  sec.  310,  and  cases 
cited,  to  which  we  add.  Female  Academy  v.  Sullican,  116  111. 
375,  and  Coivell  v.  Springs  Co.  100  U.  S.  55. 

That  the  provision  of  the  Federal  constitution,  that  "the 
citizens  of  each  State  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  States,"  gives  to  non- 
residents the  right  to  resort  to  our  courts  as  suitors,  but  does 
not  entitle  them  to  the  preference  given  to  residents,  because 
residents.  (Heyer  v.  Alexander,  108  111.  385.)  This  propo- 
sition, on  which  the  court  did  not  deem  it  necessary  to  cite 
authorities,  is  supported  by  Chaffee  v.  Fourth  Nat.  Bank,  71 
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Me.  514;  Connor  v.  Elliott,  18  How.  591;  McCreadij  v.  Vir- 
ginia, 94  U.  S.  391;  Coryell  v.  Coryell,  4  Wash.  C.  Ct.  371. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court : 

The  plaintiffs  in  error,  A.  D.  Juilliard  &  Co.,  brought  this 
attachment  suit  on  the  19th  of  February,  1886,  in  the  Supe- 
rior Court  of  Cook  county,  against  Halsted,  Haines  &  Co.,  upon 
a  judgment  for  $5536,  rendered  in  the  Supreme  Court  of  the 
city  and  county  of  New  York.  The  writ  was  levied  on  real 
estate  in  the  city  of  Chicago,  and  was  served  upon  garnishees. 
The  garnishees  answered  on  the  9th  day  of  April,  1886,  and 
denied  any  indebtedness  to  the  defendants  in  attachment,  and 
their  answer  was  not  traversed  or  any  issue  formed  thereon. 
The  defendants  were,  on  the  10th  day  of  April,  1886,  upon 
proof  of  service  by  publication,  defaulted,  and  a  judgment 
rendered  against  them  for  $6034.77  and  costs,  and  it  was  or- 
dered that  they  "have  execution  therefor  against  the  property 
attached  herein."  On  the  26th  day  of  April,  1886,  and  at  the 
same  term  of  court,  Lewis  May,  the  defendant  in  error,  filed 
in  the  suit  his  interpleader,  in  which  he  alleged  that  the  de- 
fendants in  the  attachment,  on  July  12, 1884,  being  insolvent, 
made  an  assignment  to  him,  which  "was  made,  executed  and 
acknowledged  under  and  in  conformity  to  the  laws  of  the  State 
of  New  York  relating  to  general  assignments  by  debtors  for 
the  benefit  of  their  creditors,"  which  conveyed  to  him,  "all 
and  singular,  their  co-partnership  and  individual  estate,  real 
and  personal,  goods,  chattels,  effects,  credits,  choses  in  ac- 
tion, and  property  of  every  name  and  kind,"  in  trust  for  the 
uses  and  purposes  set  forth  in  the  deed  of  assignment.  The 
interpleader  further  alleged,  among  other  things,  the  deed  of 
assignment  was  duly  recorded  in  the  recorder's  office  of  Cook 
county,  in  the  State  of  Illinois,  on  July  28,  1884,  that  plain- 
tiffs in  error  had  actual  notice  of  said  deed  of  assignment  and 
of  the  terms  and  provisions  thereof  prior  to  the  commencement 
of  the  attachment  suit,  and  that  all  the  lands  levied  upon  and 
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the  debts  garnisheed  were,  by  operation  of  said  deed,  conveyed 
and  transferred  to  and  vested  in  him,  the  said  May,  assignee, 
in  trust.  The  interpleader  also  averred  that  all  of  the  plain- 
tiffs and  defendants  in  attachment  were,  at  the  time  of  the 
assignment,  and  still  are,  residents  of  the  State  of  New  York, 
and  that  the  real  estate  levied  upon,  and  credits  and  effects 
attached  and  seized,  were  the  property  of  him,  said  May,  as 
assignee.  The  deed  of  assignment  is  referred  to  in  and  at- 
tached to  the  interpleader,  and  it  shows  preferred  creditors  to 
the  extent  of  $425,000.  The  plaintiffs  in  error  filed  a  demur- 
rer to  the  interpleader  on  the  28th  of  June,  1886,  and  on  the 
7th  of  February,  1887,  the  demurrer  was  overruled,  and  it 
was  ordered  "that  all  property  attached  be  and  is  hereby  re- 
leased, and  all  garnishees  discharged."  And  on  the  18th  of 
February,  1887,  a  further  order  was  made,  directing  the  sheriff 
to  forthwith  return  to  the  clerk  of  the  court  the  special  execu- 
tion issued  upon  the  judgment  in  attachment.  The  present 
writ  of  error  questions  the  propriety  of  the  proceedings  of  the 
Superior  Court  subsequent  to  the  entry  of  the  judgment  for 
$6034.77,  and  the  awarding  of  special  execution  thereon. 

Section  29  of  the  Attachment  act  provides :  "In  all  cases 
of  attachment,  any  person,  other  than  the  defendant,  claiming 
the  property  attached,  may  interplead,  verifying  his  plea  by 
affidavit,  without  giving  bail ;  but  the  property  attached  shall 
not  thereby  be  replevied,  and  the  court  shall  immediately  (un- 
less good  cause  be  shown  by  either  party  for  a  continuance) 
direct  a  jury  to  be  impaneled,  to  inquire  into  the  right  of 
property."  The  interpleader  thus  provided  for  is  a  purely 
statutory  remedy,  and  very  different  from  the  bill  of  inter- 
pleader of  a  court  of  equity,  where  the  person  asking  the  in- 
terpleading has  no  interest  in  the  subject  matter,  and  occupies 
the  position  of  a  mere  stakeholder.  At  common  law,  also, 
there  was  an  interpleader  allowed,  at  his  request,  to  a  defend- 
ant in  several  suits  brought  for  or  in  respect  to  the  same  thing, 
to  ascertain  who  hath  right  to  his  action, — as,  where  two 
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brought  several  detinues  for  one  thing,  or  one  brought  detinue 
and  the  other  trover.  (3  Jacobs'  Law  Die.  title  "Interpleader.") 
In  such  cases  the  interpleading  was  between  those  who  brought 
the  respective  suits,  and,  manifestly,  there  could,  in  the  nature 
of  things,  be  no  judgments  in  the  principal  suits  until  the  re- 
sult of  the  interpleading  was  known.  So,  at  common  law,  to 
interplead  was  to  discuss  or  try,  before  the  principal  cause 
could  be  determined,  a  point  incidentally  happening. 

There  is  not,  however,  in  the  statutory  interpleader  the 
absolute  necessity  there  is  in  the  common  law  interpleader 
that  it  should  be  disposed  of  prior  to  the  determination  of  the 
principal  suit.  The  statute  does  not,  in  terms,  provide  it  shall 
be  tried,  or  even  interposed,  before  judgment  is  entered  upon 
the  controversy  between  the  plaintiff  and  the  defendant  in  the 
attachment,  but  it  is  the  usual  and  better  practice  to  first  settle 
the  matter  of  the  interpleader,  and  then  render  judgment  upon 
the  attachment;  or,  if  such  judgment  has  already  been  taken, 
to  open  it  for  the  purpose  of  permitting  the  interpleader.  But 
the  statutory  interpleader  to  try  the  title  to  the  property  seized 
upon  attachment,  without  giving  bail  or  security,  is  a  sub- 
stantial and  valuable  statutory  right,  and  it  tends  to  prevent 
multiplicity  of  suits,  and  the  claimant  of  the  property  who 
asserts  such  right  should  not  be  deprived  of  it  on  a  mere  tech- 
nical ground,  and  where  there  is  no  pressing  necessity  for  so 
doing.  Judgment  may  be  taken  at  a  very  early  day  in  a  term 
of  court  against  a  defendant  in  attachment,  either  by  default 
or  upon  his  confession,  and  awarding  a  sale  of  the  attached 
property ;  and  it  should  not  be  left,  in  such  case,  a  matter  of 
judicial  discretion  whether  or  not  the  claimant  of  such  prop- 
erty should  be  allowed  the  right  given  him  by  the  statute.  The 
statute  contemplates  a  speedy  trial  upon  an  interpleader,  and 
yet  it  gives  to  either  party  a  right  of  continuance  for  good 
cause  shown.  Cases  may  frequently  arise  where  the  plaintiff 
will  be  entitled  to  a  personal  judgment  and  general  execution 
against  the  defendant,  or  where  only  a  portion  of  the  attached 
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property  is  claimed  by  the  interpleader,  or  both,  and  where  it 
would  be  a  great  hardship  and  wrong  to  compel  the  plaintiff 
to  postpone,  and  perhaps  eventually  lose,  all  benefits  he  might 
derive  from  a  general  fi.fa.,  and  forego  until  a  future  and  un- 
certain day  the  use  and  benefit  of  the  proceeds  of  the  attached 
property  not  claimed  by  a  third  person,  or  else  abandon  all 
claim  upon  that  portion  of  such  property  which  is  so  claimed. 

There  is  no  legal  inconsistency  and  incongruity  that  the 
court  should  render  judgment  against  an  attachment  defend- 
ant, and  order  a  sale  of  the  property  levied  upon  by  the  writ, 
and  at  a  subsequent  time  or  term  adjudge  such  property  to 
,  belong  to  a  person  other  than  such  defendant,  and  order  its 
release.  Such  other  person  would  not  be  bound  by  the  judg- 
ment against  the  defendant  in  attachment  ordering  such  sale, 
and  would  stand  in  the  attitude  of  a  stranger  to  the  record. 
In  Samuel  v.  Agnew,  Sheriff,  etc.  80  111.  553,  the  goods  and 
chattels  had  been  levied  upon  both  by  the  attachment  writ  and 
by  a  special  execution  issued  on  the  judgment  in  the  suit, 
and  it  was  held  that  a  person  whose  goods  had  been  improp- 
erly seized  under  a  writ  of  attachment,  and  who  was  not  a 
defendant  to  the  attachment  suit,  was  not  concluded  by  the 
judgment  in  the  attachment,  and  might  replevy  the  same  from 
the  officer  at  any  time  while  they  remained  in  his  possession, 
and  even  after  the  rendition  of  such  judgment  and  the  levy  of 
the  special  execution  based  thereon.  In  the  case  before  us, 
defendant  in  error  did  not  intervene  in  the  attachment  suit 
until  sixteen  days  after  the  judgment  against  the  defendant 
in  attachment,  and  even  if  he  had  filed  his  interpleader  before 
such  judgment,  that  act  would  not  have  made  him  a  party  to 
the  controversy  between  the  plaintiffs  and  defendants  in  the 
attachment  or  to  the  judgment  therein, — at  least,  not  to  the 
extent  he  would  be  bound  and  estopped  by  the  result  reached 
in  regard  to  the  matters  involved  only  in  such  controversy. 

The  statute  giving  the  remedy  by  interpleader  is  applicable 
alike  to  lands  and  to  personal  property.    (Williams  v.  Van- 
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Meter,  19  111.  293;  City  Ins.  Co.  v.  Commercial  Bank,  68  id. 
351.)  Where  the  property  attached  is  personal  property,  a 
person,  other  than  the  defendant,  claiming  it,  has  a  remedy 
either  by  replevin  or  by  interpleader;  but  where  the  subject 
of  the  levy  is  real  estate,  of  course  replevin  does  not  lie.  We 
think  that,  in  analogy  to  replevin  in  respect  to  personal  prop- 
erty, which  lies  after  judgment  rendered  against  the  defend- 
ant in  attachment  awarding  sale,  the  remedy  by  interpleader 
^should  be  held  to  lie,  in  respect  to  both  personal  and  real  prop- 
erty, after  such  judgment,  but  that,  in  the  nature  of  things 
and  from  the  necessity  of  the  case,  it  would  have  to  be  inter- 
posed while  the  attachment  suit  was  still  in  fieri,  which  would 
be  during  or  before  the  term  at  which  final  judgment  is  entered 
against  the  defendant  in  the  attachment. 

We  do  not  regard  the  suggestion  of  counsel,  that  the  attach- 
ment lien  was  merged  in  the  judgment  lien,  as  of  material 
importance.  It  is  only  the  judgment  lien,  and  not  the  attach- 
ment lien,  that  can  be  enforced  against  the  property  attached, 
but  we  understand  that  the  latter  not  only  remains  still  ef- 
fectual for  the  purpose  of  preserving  a  priority  of  lien,  but  that 
it  may  be  referred  to  for  purposes  of  identification.  The  issue, 
and  only  issue,  there  can  be  upon  the  interpleader,  is  upon  the 
affirmative  claim  of  property  alleged  therein,  and  when  that 
is  decided  in  favor  of  the  claimant,  the  court  has  ample  power 
to  see  that  its  own  process  is  not  abused  by  making  it  the 
means  of  selling  his  property  to  pay  the  indebtedness  of  an- 
other for  which  he  is  not  legally  liable.  It  is  fundamental, 
that  no  person  shall  be  deprived  of  property  without  due  pro- 
cess of  law,  and  the  court  can  protect  the  claimant  in  the  rights 
of  property  guaranteed  him,  without  assuming  to  vacate  or 
change  the  judgment  rendered  at  a  prior  term  against  the  de- 
fendant in  attachment. 

Our  conclusion,  then,  is,  that  the  interpleader  in  this  case 
was  presented  in  apt  time,  and  it  is  immaterial  that  the  final 
judgment  of  the  court  thereon  was  not  rendered  until  a  sub- 
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sequent  term  of  the  court.  Besides  this,  even  if  plaintiffs  in 
error  had  a  right  to  object  to  the  interpleader  on  the  ground 
it  was  filed  after  the  rendition  of  the  judgment  in  attachment, 
yet  they  must  be  considered  as  having  waived  that  right.  The 
proper  course  for  them  to  have  pursued,  in  order  to  raise  that 
question,  was  to  move  to  strike  the  interpleader  from  the  files. 
But  they  did  not  do  this.  They  recognized  it  as  a  legitimate 
pleading,  interposed  in  apt  time,  by  demurring  to  it,  and 
thereby  waiving  all  objection  that  it  came  too  late,  and  sub- 
mitted to  the  court  the  merits  of  the  controversy  it  sought  to 
raise  upon  an  issue  of  law  as  to  the  legal  sufficiency  of  the 
matter  alleged  in  the  plea.  This  must  be  regarded  as  an  elec- 
tion to  waive  any  claim  such  as  is  here  made. 

The  important  and  controlling  questions  that  arise  in  pass- 
ing upon  the  sufficiency  of  the  claim  of  property  set  forth  in 
the  interpleader  do  not  require  any  discussion  on  our  part, 
as  they  were  fully  settled  by  the  decision  of  the  court  in  May 
v.  First  Nat.  Bajik,  122  111.  551,  where  the  title  of  this  same 
assignee,  and  under  the  same  deed  of  assignment,  was  under 
consideration.  It  was  there  held,  that  a  voluntary  assignment 
made  in  another  State  by  a  non-resident  debtor,  executed  in 
conformity  with  our  laws  in  respect  to  the  conveyance  of  prop- 
erty, but  which  is  inconsistent,  in  substantial  respects,  with 
our  statute  relating  to  assignments,  will  not  be  enforced  here 
to  the  detriment  of  our  citizens,  but  that  for  all  other  pur- 
poses, if  the  assignment  is  valid  by  the  lex  loci,  it  will  be  car- 
ried fully  into  effect.  Also,  that  the  provision  of  our  statute 
prohibiting  all  preferences  in  assignments  by  debtors,  applies 
only  to  those  made  in  this  State,  and  not  to  those  made  in 
other  States ;  and  that  non-resident  debtors  may  execute  vol- 
untary assignments,  with  or  without  preferences,  as  they  may 
see  fit,  so  long  as  creditors  in  this  State  are  not  injuriously 
affected  thereby.   See,  also,  Lipman  v.  Link,  20  App.  Ct.  359. 

It  is  urged  that  the  interplea  simply  makes  the  bald  asser- 
tion the  deed  of  assignment  was  made  in  conformity  with  the 
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laws  of  New  York,  and  that  such  allegation  is  only  a  conclusion 
of  law,  and  that  it  does  not  set  forth,  either  literally  or  in  sub- 
stance, the  statutory  provisions  of  New  York,  to  show  that 
under  the  law  of  that  State  a  deed  of  assignment  with  prefer- 
ences is  valid.  The  interpleader  does  not  purport  to  base  the 
right  of  property  in  defendant  in  error  upon  a  statute  of  New 
York,  but  upon  a  deed  of  assignment  sufficient,  under  our  law, 
to  convey  and  transfer  the  property.  In  the  absence  of  any 
allegation  or  proof  of  a  statute,  we  must  presume  either  that 
the  common  law  obtains  in  New  York,  or  else  that  the  laws  of 
that  State  are  similar  to  the  laws  which  prevail  in  this  State, 
where  the  action  was  tried.  If  we  assume  the  presumption 
first  suggested,  then  it  is  sufficient  to  say,  that  in  Cooper  v. 
McClun,  16  111.  435,  and  in  Hoivell  v.  Edgar,  3  Scam.  417, 
this  court  held,  that,  by  the  common  law,  a  failing  debtor,  in 
making  an  assignment,  has  a  right  to  prefer  one  creditor  over 
another,  when  he  does  so  in  good  faith.  If,  on  the  other  hand, 
we  assume  the  law  of  New  York  to  be  like  our  own,  then  the 
provisions  for  the  payment  of  some  debts  and  liabilities  in 
preference  to  others,  are  void,  and  the  assignment  stands  as 
a  conveyance  of  property  for  the  benefit,  pro  rata,  of  all  the 
creditors. 

It  is  finally  insisted,  that  in  any  event  the  order  dismissing 
the  garnishees  was  erroneous.  At  the  submission  of  the  case 
to  this  court,  the  garnishees  who  were  discharged  were  not 
brought  before  the  court  by  the  service  of  process,  and  they 
have  not  voluntarily  submitted  to  the  jurisdiction  of  the  court, 
and  we  must  therefore  decline  to  pass  upon  the  question  of  the 
legality  of  their  discharge  and  the  propriety  of  the  order  dis- 
missing them  out  of  court. 

We  find  no  error  in  the  orders  overruling  the  demurrer  to 
the  interpleader,  and  releasing  the  real  estate  that  had  been 
attached,  and  directing  the  sheriff  to  return  the  special  exe- 
cution, and  they  are  affirmed. 

Order  affirmed. 

7—130  iLii. 
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John  Steffy 

V, 

The  People  of  the  State  of  Illinois. 

Filed  at  Mt.Vernon  October  31,  1889. 

1.  CeiminaIj  law — "considerable  provocation" — in  what  it  may  consist. 
Mere  words,  however  opprobrious,  can  not  be  said  to  constitute  the 
"considerable  provocation"  contemplated  by  the  statute  relating  to  as- 
saults to  murder,  and  to  inflict  bodily  harm.  If,  therefore,  words  used 
will  not  reduce  a  homicide  from  murder  to  manslaughter,  they  will  not 
constitute  such  a  provocation  as  to  destroy  the  intent  necessary  to  the 
commission  of  an  assault  with  intent  to  murder. 

2.  Same — malice — being  armed  with  a  deadly  weapon — as  evidence  of 
malice.  On  the  trial  of  one  for  an  assault  with  intent  to  murder,  the 
proof  showed  that  there  was  a  dispute  between  the  defendant  and  the 
prosecuting  witness  (the  person  assaulted)  concerning  a  house,  near 
where  the  latter  resided,  and  that  the  defendant  came  to  the  house  of 
the  prosecutor  armed  with  a  deadly  weapon,  there  being  no  satisfactory 
reason  given  for  his  so  going  there,  and  no  danger  shown  to  his  person 
or  property.  The  parties  got  into  an  angry  altercation,  when  the  de- 
fendant fired  his  pistol  at  the  prosecuting  witness  :  Held,  that  the  bare 
fact,  unexplained,  that  the  defendant  was,  without  any  excuse  therefor, 
armed  with  a  deadly  weapon,  was  of  itself  a  strong  circumstance  from 
which  the  jury  might  have  found  that  he  was  actuated  by  malice. 

3.  Bill  of  exceptions — when  necessary — exceptions.  Exceptions  to 
the  ruling  of  the  court  can  not  be  preserved  in  the  record  by  the  entries 
and  recitals  of  the  clerk.  This  can  be  done  only  by  bill  of  exceptions. 
When  no  exception  is  taken  to  the  order  of  the  court  overruling  a 
party's  motion  for  a  new  trial,  he  will  be  in  no  position  to  question  the 
sufficiency  of  the  evidence  to  sustain  the  verdict. 

4.  If  no  exceptions  are  taken,  and  preserved  in  a  bill  of  exceptions, 
to  the  giving  or  refusing  of  instructions,  the  correctn,ess  of  the  rulings 
of  the  court  thereon  can  not  be  questioned  on  error  or  appeal. 

5.  New  trial — verdict  against  the  evidence — in  a  criminal  case.  To 
justify  this  court  in  reversing  a  judgment  of  conviction  in  a  criminal 
case,  on  the  ground  that  the  evidence  was  insufficient,  it  must  appear 
that  the  finding  of  the  jury  is  not  sustained  by  the  evidence,  or  that  it 
is  palpably  contrary  to  the  decided  weight  of  the  evidence. 


Writ  of  Error  to  the  Circuit  Court  of  Crawford  county ;  the 
Hon.  C.  C.  BoGGS,  Judge,  presiding. 


Steffy  v.  The  People. 


99 


Opinion  of  the  Court. 

Messrs.  Callahan,  Jones  &  Lowe,  and  Messrs.  Parker  & 
Crowley,  for  the  plaintiff  in  error. 

Mr.  George  Hunt,  Attorney  General,  and  Mr.  E.  E.  New- 
LiN,  state's  Attorney,  for  the  People. 

Mr.  Chief  Justice  Shope  delivered  the  opinion  of  the  Court : 

John  Steffy  was  indicted  at  the  September  term,  1888,  of 
the  Crawford  circuit  court,  for  an  assault  upon  Sylvester  Pink- 
staffs  with  intent  to  murder.  The  cause  was  tried  at  the  March 
term,  1889,  resulting  in  a  verdict  finding  the  defendant  guilty 
as  charged,  and  fixing  his  punishment  at  confinement  in  the 
penitentiary  for  one  year.  Motion  for  a  new  trial  was  over- 
ruled, and  judgment  on  the  verdict. 

It  is  urged,  first,  as  ground  of  reversal,  that  the  verdict  of 
the  jury  is  contrary  to  the  evidence.  Whether  the  evidence 
warranted  the  verdict  was  a  question  of  fact  peculiarly  within 
the  province  of  the  jury  to  determine,  and  great  weight  is  to 
be  given  to  their  finding.  Courts  are  reluctant  to  substitute 
their  opinion  for  that  of  the  jury  upon  controverted  questions 
of  fact.  To  justify  this  court  in  reversing  on  the  ground  that 
the  evidence  was  insufficient,  it  must  appear  that  the  finding 
of  the  jury  is  not  sustained  by  the  evidence,  or  that  it  is  pal- 
pably contrary  to  the  decided  weight  of  the  evidence.  {Gainey 
V.  The  People,  97  111.  270 ;  Hanrahan  v.  The  People,  91  id. 
142;  Rogers  v.  The  People,  98  id.  581.)  In  the  first  case 
cited  this  court  say :  "It  is  only  when  this  court  is  able  to 
say,  from  a  careful  consideration  of  the  whole  of  the  testimony, 
that  there  is  clearly  reasonable  and  well-founded  doubt  of  the 
guilt  of  the  accused,  that  it  will  interfere  on  the  ground  the 
evidence  does  not  support  the  verdict,"  citing  Rafferty  v.  The 
People,  72  111.  37. 

It  appears  that  both  Steffy  and  Pinkstaff  claimed  possession 
of  a  house,  and  that  a  dispute  had  existed  between  them  for 
over  a  year  before  the  alleged  assault.   On  the  18th  of  August, 
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1888,  Steffy  went  to  the  house  of  Pinkstaff,  (not,  however,  the 
one  in  dispute,)  and  called  Pinkstaff  out,  and  informed  him 
that  he,  Steffy,  was  going  to  nail  up  the  house  in  dispute.  After 
making  some  inquiries  about  the  sashes  to  two  of  the  windows, 
he  told  Pinkstaff  to  take  his  stove  out  of  the  house — that  he 
was  going  to  nail  it  up.  The  evidence  tends  to  show  that  he 
had  already  nailed  up  the  windows  and  doors.  At  the  time 
he  was  talking  to  Pinkstaff,  the  defendant  had  a  hatchet  or 
hammer  in  his  left  hand,  his  coat  hanging  on  his  left  arm,  and 
his  right  hand  under  his  coat,  in  which,  he  states,  he  had  a 
revolver.  Pinkstaff  told  the  defendant  he  had  better  let  the 
stove  alone,  and  ordered  him  off  his  premises,  for  the  reason, 
as  he  alleges,  the  defendant  was  trying  to  quarrel  with  him. 
The  defendant  at  that  time  was  near  the  gate  leading  to  Pink- 
staff's  house,  but  as  Pinkstaff  came  out,  "backed  out  a  piece 
down  the  lane  in  front  of  the  house  and  stopped."  Pinkstaff 's 
wife  came  out  also,  and  placed  herself  between  the  two  men, 
and  said  to  defendant,  "Give  up  what  you  have  got,  John,  and 
fight  fair,  if  you  must  fight."  The  defendant  replied,  "May  be 
I  will."  Witnesses  for  the  People  say  that  the  defendant  then 
drew  his  revolver,  which  is,  however,  denied  by  the  defendant ; 
that  Pinkstaff  stepped  a  little  to  one  side,  and  picked  up  a 
small  stick  of  stove-wood,  and  started  towards  the  defendant. 
When  he  had  got  within  about  twenty-five  feet  of  the  defend- 
ant, the  defendant  commanded  him  to  "halt."  Pinkstaff,  his 
wife,  and  Mrs.  Landreth,  who  are  all  shown  to  have  been  pres- 
ent, testified  that  Pinkstaff  did  halt,  but  that  the  defendant, 
notwithstanding,  immediately  fired  his  revolver  at  Pinkstaff. 
This  condition  of  affairs  is  denied  by  the  defendant  alone,  who 
says  that  Pinkstaff  continued  to  advance,  and  had  approached 
within  ten  feet  of  him  before  he  fired  the  shot.  The  evidence 
also  tends  to  show  that  the  defendant  again  drew  up  his  pistol 
and  pointed  it  at  Pinkstaff,  but,  for  some  reason  unexplained, 
did  not  fire.  The  testimony  of  Pinkstaff,  in  most  of  its  material 
facts,  is  corroborated  by  that  of  his  wife  and  Mrs.  Landreth. 
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It  can  not  be  said  that  the  verdict  is  clearly  against  the 
weight  of  the  evidence.  No  satisfactory  reason  is  shown  why 
the  defendant  should  go  to  the  house  of  PinkstalBf  armed  with 
a  deadly  weapon,  provoke  a  quarrel,  and  refuse  to  leave  when 
ordered  to  do  so.  The  bare  fact,  unexplained,  that  the  defend- 
ant, without  any  excuse  therefor,  in  a  time  of  peace,  and  when 
menaced  with  no  danger  either  to  his  person  or  property,  was 
armed  with  a  dangerous  and  deadly  weapon,  of  itself  was  a 
strong  circumstance  from  which  the  jury  might  be  justified  in 
finding  the  defendant  was  actuated  by  premeditated  malice. 
It  looks  very  much  as  if  his  visit  was  made  with  the  purpose 
of  having  a  difficulty  with  Pinkstaff,  and  that  he  prepared  him- 
self for  any  emergency  that  might  arise.  The  evidence  was, 
we  think,  sufficient  to  authorize  the  jury  to  so  believe. 

It  is  said  that  the  jury  were  not  justified  in  finding  there 
was  no  considerable  provocation  for  the  assault.  Mere  words 
can  not  be  said  to  constitute  the  considerable  provocation  con- 
templated by  the  statute.  It  has  been  held  by  this  court,  that 
no  provocation  by  words  only,  however  opprobrious,  will  so 
mitigate  intentional  killing  as  to  reduce  the  homicide  to  man- 
slaughter. {Jackson  v.  The  People,  18  111.  269.)  If,  therefore, 
in  this  case,  the  words  used  by  Pinkstaff  would  not  have  re- 
duced the  offense,  if  death  had  resulted  from  the  assault,  from 
murder  to  manslaughter,  it  follows,  that  such  words  can  not 
constitute  such  provocation  as  would  destroy  the  intent  nec- 
essary to  the  commission  of  the  crime  charged.  But  aside 
from  this  view,  the  bill  of  exceptions  fails  to  show  any  excep- 
tion taken  by  the  defendant  to  the  ruling  of  the  circuit  court, 
either  in  giving,  refusing  or  modifying  instructions,  or  in  over- 
ruling defendant's  motion  for  a  new  trial,  or  his  motion  in 
arrest  of  judgment.  It  is  true  that  the  clerk  recites  in  the 
record  that  exception  was  taken  to  the  overruling  of  such  mo- 
tions ;  but  it  has  been  so  repeatedly  held  that  exceptions  to 
the  rulings  of  the  court  can  not  be  preserved  in  that  way,  that 
the  citation  of  authority  would  seem  unnecessary.    Such  ex- 
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ceptions,  if  taken,  must  be  preserved  in  a  bill  of  exceptions, 
if  it  is  desired  to  have  them  made  parts  of  the  record.  No 
exceptions  having  been  taken  to  the  order  overruling  the  mo- 
tion for  a  new  trial,  the  plaintiff  is  in  no  position  to  question 
the  sufficiency  of  the  evidence  to  sustain  the  verdict. 

It  is  also  objected  that  the  court  erred  in  giving  certain  of 
the  instructions  asked  on  behalf  of  the  People.  As  we  have 
seen,  no  exceptions  are  preserved  in  this  record,  if  any  were 
taken,  to  the  giving  of  the  instructions  complained  of,  or  of 
any  of  them,  and  the  defendant  can  not,  therefore,  question 
their  correctness  on  error.  It  may,  however,  properly  be  said, 
that  we  have  examined  the  instructions,  and,  while  some  of 
them  are  faulty,  we  are  of  opinion  that  when  the  instructions 
given  are  considered  together,  there  is  no  error  of  which  the 
defendant  can  justly  complain. 

The  judgment  of  the  circuit  court  must  be  affirmed. 

Judgment  affirmed* 


Anna  King,  Admx. 

V. 

D.  W.  C.  Goodwin. 

Filed  at  Ottawa  October  31, 1889. 

1.  Creditor's  bujI.  —  lien  vpon  equitable  assets  —  and  herein,  of  a 
widow's  award.  The  general  rule  is,  that  the  filing  of  a  creditor's  bill, 
and  service  of  process,  create  a  lien  on  the  equitable  assets  of  the  judg- 
ment debtor,  without  an  order  for  an  injunction  or  the  appointment  of 
a  receiver.  This  lien  can  not  be  impaired  by  the  voluntary  assignment 
of  the  debtor,  or  by  any  intervening  claim  of  other  creditors. 

2.  A  judgment  creditor  filed  his  bill  to  reach  the  debtor's  interest 
in  a  co-partnership,  or  such  sum  as  might,  on  settlement  of  the  part- 
nership matters,  be  found  coming  to  him.  The  debtor  died,  and  his 
•widow  was  appointed  as  administratrix  of  his  estate.  The  award  of  the 
widow  was  more  than  the  decedent's  interest  in  the  partnership,  and 
she  claimed  a  right  to  have  such  interest  applied  on  her  award  :  Held, 
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that  the  creditor's  lien  was  not  divested  by  the  death  of  his  debtor,  and 
that  the  widow  would  take  only  so  much  as  was  left  after  satisfying  the 
lien. 

3.  A  widow's  claim  to  her  award  is  against  the  estate  of  her  deceased 
husband.  If  there  is  no  estate,  she  will  have  nothing  to  rely  on  for  its 
payment,  and  if  the  estate  is  incumbered  by  a  valid  lien,  the  award  will 
not  set  aside  the  lien. 

4.  Keceivee — holding  in  trust.  A  receiver  is  a  quasi  trustee,  holding 
the  funds  coming  to  his  hands  for  the  benefit  of  the  party  who  may 
eventually  appear  entitled  thereto. 

5.  Parties  —  want  of  parties  —  how  availed  of — in  chancery.  If  the 
defendant  in  a  creditor's  bill  to  reach  equitable  assets  in  a  partnership 
in  the  hands  of  a  receiver,  wishes  to  raise  the  question  of  the  receiver 
being  a  necessary  party  to  the  bill,  it  should  be  raised  by  demurrer  to 
the  bill. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  Henry  M.  Shepard,  Judge,  presiding. 

Messrs.  C.  H.  &  C.  B.  Wood,  and  Mr.  S.  B.  King,  for  the 
appellant : 

"When  the  court,  by  its  receiver,  took  charge  of  the  assets 
of  the  Montello  Granite  Company,  it  held  them  for  the  benefit 
of  such  parties  to  the  suit  found  entitled  thereto.  High  on 
Eeceivers,  sec.  13;  Beach  on  Eeceivers,  sec.  213;  Jackson  v. 
Lahee,  114  111.  287 ;  Parker  v.  Browning,  8  Paige,  388;  Noe 
V.  Gibson,  7  id.  513 ;  Howell  v.  Ripley,  10  id.  43. 

We  contend  that,  leaving  out  of  view  all  of  the  other  defects 
of  appellant's  case,  the  widow's  award  stands  superior  to  his 
debt.  We  do  not  claim  that  if  he  had  acquired  a  lien  it  would 
have  been  extinguished  by  the  death  of  the  defendant,  but  by 
the  allowance  of  the  award.  A  lien  belongs  to  the  remedy, 
and  may  be  divested  at  any  time.  1  Jones  on  Liens,  sees. 
107,  108;  Cooley's  Const.  Lim.  (4th  ed.)  351. 

It  is  the  policy  of  the  law  to  leave  the  estates  of  decedents 
to  the  probate  court.  Grain  v.  Kennedy,  85  111.  340  ;  Heiistis 
V.  Johnson,  84  id.  61;  Freeland  v.  Dazey,  25  id.  295. 
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The  Appellate  Court  holds  that  the  question  of  diligence 
does  not  arise  here,  because  the  widow  is  not  a  creditor ;  but 
this  court  has  held  otherwise, — that  the  widow  is  a  creditor  of 
the  estate  of  her  deceased  husband  in  respect  to  her  widow's 
award,  {Cruce  v.  Cruce,  21  111.  46,  Deltzer  v.  Scheiister,  37  id. 
301,)  and  is  entitled  to  priority  over  other  creditors.  Phelps 
V.  Phelps,  72  111.  545  ;  Brenner  v.  Gauch,  85  id.  368. 

The  widow's  award  is  an  exemption,  {Phelps  v.  Phelps,  supra,) 
and  should  be  liberally  regarded.   Recht  v.  Kelly,  82  111.  147. 

The  Appellate  Court  decided  that  the  co-partnership  receiver 
was  not  a  necessary  party  to  the  creditor's  suit.  This  court 
has  held,  that  even  in  the  case  of  a  naked  trust  the  trustee 
must  be  a  party  in  order  that  a  decree  may  affect  the  trust 
estate,  (McGraw  v.  Bayard,  96  111.  146,  Bennitt  v.  Mining  Co, 
119- id.  9,)  and  that  where  a  party  comes  in  by  amendment, 
the  suit  is  pending  as  to  him  from  the  date  of  the  amendment, 
only.    Croiii  v.  Nagle,  86  111.  437. 

The  Appellate  Court,  after  holding  that  appellee  acquired 
a  lien  by  the  filing  of  his  bill,  treats  the  fund  as  if  it  no  longer 
belonged  to  the  King  estate,  and  therefore  the  widow's  award, 
being  a  charge  on  the  estate  of  the  decedent  only,  does  not 
reach  this  fund ;  but  it  has  been  settled  that  a  lien  is  not  a 
title,  but  a  charge,  only,  and  gives  no  estate.  Bispham's  Eq. 
sec.  354;  Gilman  v.  Brown,  1  Mason,  191;  Pomeroy's  Eq. 
Jur.  sees.  165,  166,  1233. 

Mr.  S.  K.  Dow,  for  the  appellee: 

The  judgment  creditor  who  first  institutes  a  suit  obtains  a 
priority  over  other  creditors,  in  relation  to  the  property  and 
effects  of  the  defendant,  which  can  not  be  reached  by  execution 
at  law.  2  Barb.  Ch.  Pr.  (2d  rev.  ed.)  553  ;  Lyon  v.  Robins,  46 
111.  276;  First  Nat.  Bank  v.  Gage,  93  id.  172;  McCalmont  y. 
Lawrence,  1  Blatchf.  232;  Boynton  v.  Ransom,  1  Clarke,  584; 
Gordun  v.  Lowell,  21  Me.  251;  Lucas  v.  Atwood,  2  Stew.  37. 
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The  lien  is  not  obtained  by  the  return  of  the  execution 
unsatisfied,  but  by  the  commencement  of  the  suit — filing  a 
creditor's  bill,  founded  upon  such  return  of  execution  at  law. 
Edmeston  v.  Hyde,  1  Paige's  Ch.  637 ;  Wakeman  v.  Grover, 
4  id.  23 ;  Russell  v,  Leslie,  6  id.  445 ;  Commack  v.  Johnson, 
1  Green's  Ch.  163. 

Tlie  filing  of  a  creditor's  bill  operates  as  an  attachment  of 
property,  efi:"ects  and  equitable  interests  which  can  not  be  levied 
on  at  law.  It  gives  to  the  vigilant  creditor  a  right  to  priority 
in  payment.  The  creditor  who  files  the  second  bill  will  have 
the  second  lien.  Corning  v.  White,  2  Paige's  Ch.  568 ;  Rail- 
road Co.  V.  Soutter,  13  Wall.  517. 

Upon  a  creditor's  bill,  every  species  of  property  belonging 
to  the  debtor  may  be  reached  and  applied  to  the  satisfaction 
of  his  debts ;  and  his  debts,  choses  in  action  and  other  equi- 
table rights  may  be  assigned  or  sold  under  the  decree  of  the 
court  for  that  purpose.  Edmeston  v.  Hyde,  1  Paige's  Ch.  637 ; 
Craig  Y.Howe,  2  Edw.  Ch.  554;  Weed  v.  Pierce,  9  Cow.  722; 
Congden  v.  Lee,  3  Edw.  Ch.  304 ;  Thompson  v.  Nixon,  id.  547 ; 
Brewster  v.  Powers,  10  Paige's  Ch.  562 ;  Benson  v.  Leroy,  4 
Johns.  Ch.  651 ;  Cohen  v.  Carroll,  5  S.  &  M.  545  ;  Wagner  v. 
Speck,  3  Ham.  294;  Piatt  v.  Judson,  3  Blackf.  235;  Demaree 
V.  Driskel,  id.  115. 

The  lien  upon  equitable  assets,  acquired  by  the  bill,  is  not 
extinguished  by  the  death  of  the  debtor  before  the  appointment 
of  a  receiver,  but  survives  against  such  assets  in  the  hands  of 
the  administrator.    Broion  v.  Nichols,  42  N.  Y.  26. 

The  receiver's  holding  of  the  co-partnership  property  of  the 
'  judgment  debtor  in  this  case  was  a  trust.  The  receiver  was 
the  right  hand  of  the  court  who  heard  this  case.  That  court 
had  jurisdiction  over  its  receiver  and  the  co-partnership  funds 
in  his  hands,  at  the  time  of  filing  this  creditor's  bill  and  final 
hearing ;  and  we  suggest  that  the  receiver,  having  no  personal 
interest  in  the  co-partnership  assets  in  his  hands,  was  not  a 


106 


King  v.  Goodwin. 


Opinion  of  the  Court. 

necessary  party  to  the  suit.  Bennitt  v.  Mining  Co.  119  111.  9 ; 
Willis  V.  Henderson,  4  Scam.  18. 

Jurisdiction  of  a  court  of  chancery  to  apply  the  property  of 
a  defendant,  which  is  beyond  the  reach  of  an  execution  at  law, 
to  the  satisfaction  of  the  debt  due  to  the  judgment  creditor, 
rests  upon  the  ground  that  the  remedy  at  law  is  exhausted. 

Upon  a  creditor's  bill,  every  species  of  property  belonging 
to  the  debtor  may  be  reached  and  applied  to  the  satisfaction 
of  his  debts ;  and  his  debts,  choses  in  action  and  other  equi- 
table rights  may  be  assigned  or  sold  under  the  decree  of  the 
court  for  that  purpose.  Weed  v.  Pierce,  9  Cow.  722 ;  Edmes- 
ton  V.  Clyde,  1  Paige,  637 ;  Edgall  v.  Haywood,  3  Atk.  352. 

Per  Curiam:  Having  duly  considered  both  the  oral  and 
printed  arguments  submitted  in  this  case,  and  examined  the 
authorities  cited  in  the  briefs  of  counsel,  we  concur  in  the 
conclusion  reached  by  the  Appellate  Court,  the  reasons  for 
which  are  satisfactorily  stated  in  the  following  opinion  by 
Garnett,  p.  J.,  of  that  court : 

"This  is  a  creditor's  bill,  filed  June  16,  1883,  by  appellant, 
against  Claude  B.  King,  Anna  King,  his  wife,  and  Homer  N. 
Hibbard,  receiver  of  the  Montello  Granite  Company,  based  on 
a  judgment  recovered  at  the  April  term,  1883,  of  the  Superior 
Court  of  Cook  county,  in  favor  of  appellant  and  against  said 
Claude  B.  King,  for  $1076,  and  costs.  Execution  was  issued 
and  duly  returned  unsatisfied. 

"The  Montello  Granite  Company  was  the  style  of  a  co-part- 
nership, composed  of  Claude  B.  King  and  James  H.  Anderson. 
In  a  suit  to  wind  up  the  affairs  of  that  firm,  the  Superior 
Court,  on  the  18th  day  of  October,  1882,  appointed  H.  N. 
Hibbard  receiver  of  the  firm's  assets.  At  the  time  the  bill  in 
this  case  was  filed,  the  receiver  was  proceeding  with  the  duties 
of  his  office,  and  was  in  possession  of  the  partnership  effects. 
The  purpose  of  the  creditor's  bill  was  to  reach  King's  interest 
in  the  fij^m's  assets,  whatever  it  might  appear  to  be  on  final 
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adjustment,  and  other  equitable  assets,  for  the  payment  of 
said  judgment.  The  receiver  was  made  a  defendant  to  the 
creditor's  bill,  without  leave  of  the  Superior  Court.  He  de- 
murred to  the  bill,  and  his  demurrer  was  sustained  October 
18,  1883.  King  and  wife  answered,  admitting  the  co-partner- 
ship, and  stating,  among  other  things,  that  Claude  B.  King 
had  no  property,  or  interest  in  any,  except  his  interest  as  co- 
partner in  the  assets  of  the  Montello  Granite  Company,  in  the 
hands  of  said  receiver.  Eeplication  to  the  answer  was  filed 
October  25,  1883.  On  November  11,  1884,  Claude  B.  King 
died,  leaving  his  wife  surviving.  His  death  was  suggested  of 
record  May  25,  1885.  His  wife,  having  been  appointed  ad- 
ministratrix of  his  estate  by  the  probate  court  of  Cook  county, 
filed  her  answer,  as  administratrix,  on  July  8,  1885,  stating 
the  death  of  her  husband ;  her  appointment  and  qualification 
as  administratrix ;  that  the  deceased  left  no  estate  except  that 
involved  in  the  litigation  with  his  partner,  Anderson ;  that  all 
of  said  property  is  in  the  custody  of  the  law,  in  the  hands  of 
a  receiver ;  that  it  was  probable  that  said  estate  will  be  insol- 
vent, and  that  there  would  not  be  more  property  than  enough 
to  pay  preferred  claims.  By  her  supplemental  answer,  filed 
March  12,  1888,  she  states  that  the  whole  personal  estate  of 
said  Claude  B.  King  had  been  appraised,  and  the  appraisal 
approved  by  the  probate  court  of  Cook  county,  at  $277 ;  that 
the  estate  is  insolvent ;  that  her  widow's  award  had  been  fixed 
at  $1975,  which  she  claims  should  be  allowed  to  her  out  of 
any  funds  in  the  receiver's  hands  coming  to  the  estate,  in 
preference  to  the  claim  of  appellant.  On  the  6th  of  Novem- 
ber, 1885,  the  receiver  was  made  a  party  defendant  to  the  bill 
by  leave  of  the  court,  and  filed  his  answer  November  17,  1885, 
alleging,  in  substance,  that  he  was  unable  to  determine  the 
amount  of  King's  interest  in  the  assets  of  the  Montello  Granite 
Company.  Eeplications  were  filed  to  the  answers.  It  ap- 
peared, on  the  hearing,  that  the  amount  in  the  receiver's  hands 
coming  to  King's  estate  is  something  over  $1500,  and  that  the 
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widow's  award  had  been  fixed  at  $1975.  The  court  below  dis- 
missed the  bill  for  want  of  equity. 

"The  general  rule  is,  that  the  filing  of  a  creditor's  bill,  and 
service  of  process,  creates  a  lien  on  the  equitable  assets  of  the 
judgment  debtor.  It  has  been  aptly  termed  an  'equitable  levy.* 
Wait  on  Fraud.  Con.  sec.  68  ;  2  Wait's  Actions  and  Defenses, 
428  ;  First  Nat.  Bank  v.  Gage,  93  111.  172  ;  Lynch  v.  Johnson, 
48  N.  Y.  27 ;  Miller  v.  Sherry,  2  Wall.  237 ;  Adist  v.  Butler, 
87  N.  Y.  585. 

"In  the  case  at  bar,  no  injunction  was  issued  or  receiver 
appointed.  Was  either  necessary  to  make  the  'equitable  levy* 
perfect  ?  In  Storm  v.  Waddell,  2  Sandf.  Ch.  494,  the  court 
(p.  582)  emphasizes  the  point  that  'the  lien  was  acquired  by 
the  commencement  of  the  suit,  and  not  by  the  order  for  a  re- 
<jeiver,  or  his  appointment.'  And  on  pages  564,  565,  it  is  said : 
'Without  regard  to  the  injunction,  the  property  of  the  defend- 
ant is  subjected  to  the  suit,  wherever  it  may  be,  if  the  receiver 
can  lay  hold  of  it,  or  the  complainant  can  reach  it  by  the 
decree.  *  *  *  A  receiver  is  a  convenient  but  not  indis- 
pensable part  of  the  proceeding.  No  voluntary  assignment  of 
the  debtor  can  impair  the  complainant's  right,  nor  any  inter- 
vening claim  of  other  creditors.  I  speak  in  this  outline,  of 
equitable  interests  and  things  in  action.' 

"In  Roberts  v.  Albany  and  W.  S.  R.  R.  Co.  25  Barb.  662, 
the  court  said :  'As  soon  as  the  judgment  creditor's  suit  was 
instituted,  the  plaintiffs  in  that  suit  obtained  a  lien  on  all  the 
-choses  in  action  of  Eutter.  All  the  title  he  had  was  subject 
to  that  lien ;  all  that  he  could  pass  was  subject  to  it.  When 
the  receiver  was  appointed,  (whether  Eutter  assigned  to  him 
or  not,)  he  acquired  the  title  to  those  choses  in  action  which 
Eutter  h^d  when  the  action  was  commenced.  In  contempla- 
tion of  law  the  title  vested  in  the  court  when  the  action  was 
<5ommenced,  and  passed,  as  from  that  date,  to  the  receiver.' 

"In  Brown  v.  Nichols,  42  N.  Y.  26,  it  was  held  that  the  lien 
upon  equitable  assets,  acquired  by  the  commencement  of  an 
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action  in  the  nature  of  a  creditor's  bill,  is  not  extinguished  by 
the  death  of  defendant  before  the  appointment  of  a  receiver, 
but  survives  against  such  assets  in  the  hands  of  the  admin- 
istrator. 

"The  Supreme  Court  of  this  State,  in  First  Nat.  Bank  v. 
Gage,  supra,  cites  the  cases  of  Storm  v.  Waddell,  and  Broivn  v, 
Nichols,  with  approval,  and  states  the  law  to  be,  that  the  filing 
of  a  creditor's  bill,  or  at  least  the  service  of  process,  gives  the 
complainant  a  lien  upon  the  property  of  the  judgment  debtor 
by  placing  it  under  the  control  of  the  court,  which  will  not 
suffer  it  to  be  withdrawn,  so  as  to  defeat  the  object  of  the  bill 
by  any  subsequent  act  or  title.  'As  respects  equitable  inter- 
ests and  things  in  action,  the  rule  appears  to  be,  that  the  lien 
is  fixed  by  the  commencement  of  the  suit.'    (Page  175.) 

"Admitting  that  the  receiver  must  be  considered  as  no  party 
to  the  suit  at  or  before  the  death  of  King,  still  the  situation 
is  not  changed.  King  had  an  equitable  interest  in  the  fund 
sought  to  be  reached,  and  as  he  was  a  party  to  the  suit,  the 
lien  survived  his  death,  and  holds  good  against  all  claiming 
under  him.  A  decree  against  him  would  have  been  valid 
against  his  administratrix,  although  the  receiver  was  not  a 
party.    Beniiitt  v.  Star  Mining  Co.  119  111.  9. 

"That  the  interest  of  King  in  the  firm  assets  was  uncertain 
at  the  time  the  creditor's  bill  was  filed,  is  no  barrier  to  com- 
plainant's suit,  otherwise  any  undivided  equitable  interest, 
whose  amount  or  value  can  not  be  ascertained  except  upon 
an  accounting,  or  reduction  of  the  fund  to  money,  is  secure 
against  the  attack  of  creditors. 

"The  widow's  claim  to  her  award  is  against  the  estate  of 
her  deceased  husband.  (Sees.  70,  75,  chap.  3,  Kev.  Stat.)  If 
there  is  no  estate,  she  has  nothing  to  rely  on  for  the  payment 
of  the  award.  If  the  estate  is  encumbered  by  a  valid  lien,  the 
award  does  not  set  aside  the  lien.  She  only  has  a  claim  on 
so  much  as  may  be  left  after  satisfying'  the  lien.  In  this  case 
there  is  no  estate  to  pay  the  widow's  award  until  the  lien 


110 


TissiER  V.  Khein. 


Syllabus. 

acquired  by  the  creditor's  bill  is  discharged.  The  receiver  is  a 
quasi  trustee,  holding  the  fund  for  the  benefit  of  whoever  may 
eventually  establish  title  thereto.    High  on  Keceivers,  sec.  1. 

"If,  therefore,  a  creditor's  bill  can  only  be  maintained  in 
cases  of  fraud  and  trust,  as  contended  by  appellee,  the  facts 
of  this  case  are  such  that  the  jurisdiction  attaches.  The  ques- 
tion of  superior  diligence  only  arises  between  creditors  con- 
tending for  priority  of  lien,  and  has  no  application  here.  The 
publicity  with  which  a  debtor's  estate  is  surrounded  by  a  trust 
which  defies  all  the  assaults  of  the  ordinary  process  of  law, 
can  not  be  relied  on  as  a  protection  against  the  equitable 
remedy  of  a  creditor's  bill. 

"The  decree  of  the  Superior  Court  is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  a  decree  in  conformity  with 
this  opinion." 

If  the  defendants,  Claude  B.  and  Anna  King,  or  Anna  King, 
fis  administratrix,  desired  to  raise  the  question  as  to  the  re- 
ceiver being  a  necessary  party  to  the  bill,  they  should  have 
done  so  by  demurrer.  Wait  on  Fraud.  Con.  and  Creditors' 
Bills,  sec.  133,  and  cases  cited. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Maurice  F.  Tissier 

V. 

Philip  Khein. 
Filed  at  Mt.Vernon  October  31, 1889. 

1.  Justices  of  the  peace — uniformity — constitutional  requirement — 
jurisdiction  territorially.  By  the  act  of  1872,  it  was  provided,  that  in 
counties  under  township  organization  there  shall  be  elected  in  each 
town  two  justices  of  the  peace,  and  one  other  for  every  1000  inhabitants 
of  such  town  above  2000,  provided  no  more  than  five  should  be  elected 
in  any  town.  In  1877  another  act  was  passed,  entitled  "An  act  to  au- 
thorize county  boards,  in  counties  under  township  organization,  to 
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organize  certain  territory  situated  therein,  as  a  town,"  the  sixth  section 
of  wliich  provides,  that  in  sucli  cities  and  towns  where  the  territory  of 
the  city  and  town  is  the  same,  the  city  council  may,  from  time  to  time, 
regulate  the  number  of  the  justices  to  be  elected  within  such  city  and 
town  :  Held,  that  section  6  of  the  act  of  1877,  in  prescribing  a  different 
rule  for  determining  the  number  of  justices  to  be  elected  in  a  certain 
class  of  towns,  from  that  prescribed  in  the  act  of  1872,  in  respect  to  towns 
generally,  is  unconstitutional  and  void,  being  repugnant  to  section  29, 
article  6,  of  the  constitution,  which  requires  all  laws  relating  to  courts 
to  be  general,  and  uniform  in  their  operation. 

2.  A  justice  of  the  peace,  though  elected  by  the  people  of  his  town, 
Las  a  jurisdiction  which  is  co-extensive  with  the  limits  of  the  county 
in  which  such  town  is  located.  His  process  issues  to  any  part  of  the 
county,  and  suits  maybe  brought  before  him  by  persons  residing  any- 
where in  the  county. 

This  is  an  original  petition  for  mandamus,  filed  in  this  Court 
by  Maurice  F.  Tissier  against  Philip  Ehein,  the  County  Clerk 
of  St.  Clair  County,  to  compel  the  latter  to  issue  to  the  peti- 
tioner a  certificate  of  election,  certifying  to  the  election  of 
petitioner  as  a  justice  of  the  peace  in  the  town  and  city  of 
East  St.  Louis  in  said  county. 

The  petition  shows,  that  in  1883  St.  Clair  County  adopted 
township  organization  and  the  township  of  East  St.  Louis  was 
organized  and  elected  town  ofiicers ;  that,  in  1886,  the  city  of 
East  St.  Louis  adopted  what  is  known  as  the  City  Election  law, 
entitled  "An  Act  to  regulate  the  holding  of  Elections  and  de- 
claring the  result  thereof  in  cities,  villages  and  incorporated 
towns  in  this  State,"  Approved  June  19,  1885,  In  force  July 
1,  1885  ;  that  in  1888  the  County  Board  of  said  County,  upon 
request  by  resolution  of  the  City  council  of  East  St.  Louis, 
provided  that  the  territory  embraced  in  said  city  should  be 
organized  as  a  town,  so  that  the  limits  of  the  town  of  East 
St.  Louis  are  the  same  as  the  boundaries  of  the  city  of  East 
St. Louis;  that  by  ordinance  of  the  city  passed  in  1888,  the 
offices  of  City  Clerk  and  town  clerk  were  consolidated  into  the 
latter  office,  and  those  of  city  treasurer  and  township  collector 
were  consolidated  into  the  office  of  city  treasurer,  and  the  office 
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of  highway  commissioners  was  abolished;  that  in  August, 
1888,  the  citizens  of  East  St.  Louis  adopted  the  general  law 
for  the  organization  of  cities ;  that,  at  the  town  election  in 
the  town  of  East  St.  Louis  held  in  1885,  five  justices  of  the 
peace  and  five  constables  were  elected  for  terms  of  four  years 
each,  expiring  April  2,  1889;  that,  on  March  20,  1889,  the 
city  council  passed  an  ordinance  that  thereafter  there  should 
be  elected  in  and  for  the  town  and  city  of  East  St.  Louis  two 
justices  of  the  peace,  one  police  magistrate  and  three  con- 
stables, and  no  more ;  that  an  election  was  held  in  said  city 
and  town  on  April  2,  1889,  for  Mayor  and  other  officers,  the 
notice  of  election  reciting  that  it  was  for  "two  justices  of 
the  Peace  for  the  township"  and  other  officers ;  that  on  the 
tickets  were  printed  the  words  "For  Justice  of  the  peace," 
"Two  to  be  elected";  that,  at  the  election  of  April  2,  1889, 
there  were  eleven  candidates  for  justice  of  the  peace,  and  pe- 
titioner received  356  votes,  "being  the  fourth  highest  in  the 
list  of  candidates  Jor  said  office,  as  shown  by  the  official  re- 
turns;" that  the  population  of  said  city  and  town  in  1880 
was  about  10,000,  and,  in  1889,  13,561;  that  the  Board  of 
election  commissioners  and  the  Board  of  Canvassers  of  said 
election  canvassed  all  the  votes  for  Justice  of  the  Peace  and 
declared  but  two  of  the  eleven  candidates  elected,  they  stand- 
ing first  and  second  on  the  list ;  thai  the  returns  showed  the 
election  of  three  others,  including  petitioner,  if  five  were  to  be 
elected ;  that,  by  section  1  of  "An  Act  to  provide  for  the  elec- 
tion and  qualification  of  justices  of  the  peace,"  etc..  Approved 
April  1,  1872,  In  force  July  1, 1872,  there  shall  be  elected,  in 
counties  under  township  organization,  on  1st  Tuesday  in  April, 
1885,  and  every  four  years  thereafter,  two  justices  of  the  peace 
and  two  constables,  and  one  justice  of  the  peace  and  one 
constable  for  every  1000  inhabitants  exceeding  2000  inhabi- 
tants of  such  town,  provided  the  number  in  no  one  town  shall 
exceed  five  justices  and  five  constables ;  that  on  April  5,  1889, 
petitioner  demanded  a  certificate  of  election  from  the  city  clerk, 
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ex  officio  town  clerk,  of  East  St.  Louis  and  the  same  was  re- 
fused ;  that  on  the  same  day  he  made  a  similar  demand  upon 
the  county  clerk  of  said  county,  tendering  an  official  bond  with 
responsible  sureties  and  the  oath  of  office  duly  signed  and 
sworn  to ;  that  said  clerk  accepted  and  filed  said  oath  and 
bond,  but  refused  to  grant  the  certificate  of  election,  etc. 

The  defendant,  Khein,  filed  a  general  demurrer  to  the  peti- 
tion. 

Mr.  L.  H.  HiTE,  and  Mr.  James  M.  Dill,  for  the  petitioner. 

Mr.  M.  W.  Schaefer,  Mr.  F.  G.  Cockrell,  and  Mr.  E.  K. 
Davis,  for  the  defendant. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the  Court : 

The  question  involved  in  the  present  case  is  this :  where  a 
city  and  town  occupy  the  same  territorial  limits,  has  the  com- 
mon council  of  such  city  the  power  to  determine  how  many 
justices  of  the  peace  shall  be  elected  in  such  city  and  town? 

Section  1  of  the  general  law  of  the  State  in  regard  to  Jus- 
tices of  the  Peace,  being  chapter  79  of  the  Eevised  Statutes, 
provides  that,  in  counties  under  township  organization,  there 
shall  be  elected  in  each  town  two  justices  of  the  peace,  and 
one  justice  of  the  peace  for  every  1000  inhabitants  exceeding 
2000  inhabitants  of  such  town,  provided  that  no  more  than 
five  justices  of  the  peace  shall  be  elected  in  any  town.  This 
law  went  into  force  on  July  1,  1872. 

Afterwards  in  1877  the  Legislature  passed  an  Act,  entitled 
"An  Act  to  aiithorize  county  boards  in  counties  under  town- 
ship organization  to  organizq  certain  territory  situated  therein 
as  a  town,"  approved  May  23, 1877,  in  force  July  1,  1877,  the 
sixth  section  of  which  provides,  that,  in  such  cities  and  towns 
as  are  therein  described,  that  is  to  say,  where  the  territory 
within  a  city  has  been  organized  into  a  town  and  the  city  and 
town  have  the  same  territorial  limits  and  boundaries,  the  city 
8—130  tLii. 
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council  may  from  time  to  time  regulate  the  number  of  justices 
of  the  peace  to  be  elected  within  such  city  and  town,  but  that 
the  number  elected  shall  not  exceed  the  number  allowed  by 
law  to  other  towns  of  like  population.  In  pursuance  of  said 
section  6  of  the  Act  of  1877  the  common  council  of  the  city 
and  town  of  East  St.  Louis  passed  the  ordinance  of  March  20, 
1889,  providing  for  the  election  of  two  justices  of  the  peace, 
and  no  more,  in  that  town  and  city. 

If  the  general  law  of  the  State  is  applicable  to  the  town 
and  city  of  East  St.  Louis,  the  petitioner  was  elected  a  justice 
of  the  peace,  and  is  entitled  to  hold  the  office.  But  if  section 
6  of  the  Act  of  1877  is  valid,  then  the  city  council  of  East 
St. Louis  had  the  right  to  limit  the  number  of  Justices  in  that 
city  and  town  to  two,  and  petitioner  was  not  elected. 

Section  29  of  article  6  of  the  constitution  provides  as  fol- 
lows :  "All  judicial  officers  shall  be  commissioned  by  the  Gov- 
ernor. All  laws  relating  to  courts  shall  be  general  and  of 
uniform  operation, "  etc.  A  justice  of  the  peace  is  a  judicial 
officer,  and,  by  section  8  of  chapter  79  of  the  Kevised  Statutes, 
the  Legislature  has  required  his  commission  to  be  issued  by 
the  Governor.  A  court  has  been  defined  to  be  that  "body  in 
the  government  to  which  the  public  administration  of  justice 
is  delegated."  (1  Bouv.  Law  Die.  373.)  The  public  admin- 
istration of  justice  is  delegated  to  justices  of  the  peace.  They 
are  among  the  bodies,  in  whom  the  constitution  vests  the 
judicial  powers  of  the  State.  (Cons.  Art.  6,  sec.  1).  While 
engaged  in  the  performance  of  their  public  duties  as  judicial 
officers,  they  are  "courts"  within  the  meaning  of  said  section  29. 

Laws,  which  fix  the  number  of  justices  of  the  peace  to  be 
elected  within  a  specified  territory ^are  laws  "relating  to  courts," 
and  must  therefore  be  general  and  of  uniform  operation.  The 
Act  of  1877  provides,  that,  in  a  town  which  has  been  organized 
out  of  territory  embraced  within  a  city,  the  city  council  shall 
determine  the  number  of  justices  to  be  elected  therein,  subject 
to  certain  limitations ;  while,  in  all  other  towns,  in  counties 
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under  township  organization,  the  number  of  justices  is  fixed 
by  law  in  proportion  to  the  population  of  the  town. 

If  there  is  one  mode  of  determining  the  number  of  justices 
in  one  class  of  towns  and  a  different  mode  in  all  other  towns, 
the  law  upon  the  subject  is  not  of  uniform  operation  as  to  all 
the  towns.  It  follows  that  section  6  of  the  Act  of  1877  is 
unconstitutional  as  being  special  in  its  character.  The  last 
clause  of  that  section  provides  that  the  number  elected  to  the 
office  of  justice  of  the  peace  "shall  not  exceed  the  number  al- 
lowed by  law  to  other  towns  of  like  population."  Thus,  by  its 
own  terms,  the  section  refers  to  another  law  upon  the  subject 
of  determining  the  number  of  justices,  which  is  of  a  more 
general  character  than  the  Act  of  1877. 

The  fact,  that  section  6  applies  to  that  particular  class  of 
towns  where  the  city  and  town  have  the  same  territorial  bound- 
aries, does  not  relieve  it  of  the  unconstitutional  feature  here 
noticed.  A  justice  of  the  peace,  though  elected  by  the  people 
of  the  town,  has  a  jurisdiction  which  is  co-extensive  with  the 
limits  of  the  county,  in  which  such  town  is  located.  His 
process  issues  to  any  part  of  the  county,  and  suits  may  be 
brought  before  him  by  persons  residing  anywhere  in  the  county. 
(People  V.  Meech,  101  111.  2"00).  Therefore,  no  classification 
of  towns  can  be  made,  which  is  based  upon  their  relations  to 
justices  of  the  peace.  The  territorial  jurisdiction  of  a  justice 
is  not  circumscribed  by  the  territorial  limits  of  a  town.  We 
see  no  reason  why  the  constitutional  provision,  which  requires 
a  law  relating  to  such  judicial  officers  to  be  general  and  of 
uniform  operation,  should  be  subject  to  any  exception  in  favor 
of  the  class  of  towns  mentioned  in  the  Act  of  1877. 

In  The  People  ex  rel.  v.  Hazelwood,  116  111.  319,  the  part  of 
the  Act  of  1877,  which  was  chiefly  under  consideration,  was 
so  much  of  section  5  as  provides,  that  "the  city  council  in  such 
city  and  town  may  by  ordinance  provide  that  the  officers  of 
treasurer  and  town  collector  shall  be  united  in  the  same  person." 
The  validity  of  section  6  was  not  involved  in  that  case.  There, 
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the  power  to  consolidate  certain  town  and  city  offices  in  towns 
of  the  class  therein  described  was  held  to  have  been  rightfully 
vested  in  the  city  council,  but  the  power  of  the  city  council  to 
regulate  the  number  of  justices  to  be  elected  in  the  town  was 
not  considered. 

For  the  reasons  thus  stated,  we  think  that  the  petition  shows 
sufficient  grounds  for  the  issuance  of  the  writ  of  mandamus. 
The  demurrer  is  accordingly  overruled,  and  the  writ  is  awarded. 

Mandamus  awarded. 


The  Chicago  and  Iowa  Eailroad  Company 

V, 

Elliott  Lane. 
Filed  at  Ottawa  October  31, 1889. 

1.  Costs — suing  as  a  poor  person — minors  within  the  statute.  Sec- 
tion 5,  chapter  33,  of  the  Revised  Statutes,  in  relation  to  the  prosecution 
of  suits  without  costs,  is  broad  enough  in  its  terms  to  include  all  resi- 
dent plaintiffs,  whether  they  be  adults  or  minors,  who  are  poor  persons, 
and  are  unable  to  prosecute  their  suits  and  pay  costs  and  expenses. 

2.  Section  5,  chapter  33,  of  the  Revised  Statutes,  and  the  proviso 
made  in  1881  to  section  18  of  chapter  61,  entitled  "Guardian  and  Ward," 
are  to  be  regarded  as  in  pari  materia,  and  a  sensible  and  intelligent 
effect  given  to  the  provisions  of  each.  The  later  statute  is  not  to  be  so 
construed  as  to  deprive  an  infant,  who  has  no  means,  of  the  privilege 
of  suing  without  costs.  A  motion  for  leave  to  prosecute  as  a  poor  per- 
son is  addressed  to  the  judicial  discretion  of  the  court. 

3.  Bill  of  exceptions — whether  necessary — presumption  in  support 
of  ruling  below.  Where  the  affidavits  on  which  the  trial  court  acts  in 
allowing  a  minor  bringing  suit  by  his  next  friend  to  prosecute  as  a  poor 
person,  without  costs,  are  not  preserved  in  the  record  by  bill  of  excep- 
tions, it  will  be  presumed  that  it  was  sufficiently  shown  that  both  the 
infant  plaintiff  and  his  next  friend  Avere  poor  persons,  within  the  pur- 
view of  the  statute. 

4.  Negligence — as  a  question  of  law  or  fact.  In  an  action  to  recover 
for  an  injury  alleged  to  have  resulted  from  the  negligence  of  the  de- 
fendant, it  is  for  the  jury  to  determine,  from  all  the  facts  and  circum- 
stances in  proof,  whether  or  not  there  was  contributory  negligence, 
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and  it  is  not  tlie  province  of  the  court  to  tell  them  that  certain  facta 
constitute  such  negligence  as  precludes  a  recovery. 

5.  It  is  only  when  the  conclusion  of  negligence  necessarily  results 
from  the  statement  of  facts,  that  the  court  can  be  called  upon  to  say  to  the 
jury  that  a  fact  established  negligence  as  a  matter  of  law.  If  the  conclu- 
sion of  negligence,  under  the  facts  stated,  may  or  may  not  result,  or  shall 
depend  on  other  circumstances,  the  question  is  one  of  fact  for  the  jury. 

6.  Same — evidence — absence  of  flagman  at  public  crossing.  Although 
no  ordinance  of  a  city  required  a  flagman  to  be  placed  at  a  street  cross- 
ing by  the  railway  company,  where  a  person  receives  an  injury  in 
attempting  to  cross,  yet  in  an  action  by  the  injured  party  against  the 
company,  for  damages,  the  fact  that  there  was  no  flagman  there  may 
be  properly  shown  to  the  jury  as  one  of  the  existing  circumstances 
attendant  upon  the  injury. 

7.  In  such  case,  while  the  absence  of  a  flagman  at  such  crossing 
was  not  negligence  of  itself,  yet  such  absence,  in  connection  with  proof 
of  the  condition  of  things  in  respect  to  the  population,  travel,  and 
otherwise,  in  that  particular  locality,  would  shed  light  upon  the  ques- 
tion of  the  care  and  caution  on  the  part  of  the  defendant  in  running 
its  trains  that  the  safety  of  the  public  might  reasonably  require. 

8.  Such  evidence  being  properly  admitted,  and  the  court  having 
instructed  the  jury  that  there  was  no  absolute  duty  imposed  on  the 
company,  by  law,  to  keep  a  flagman  at  the  crossing,  and  that  such 
omission  was  not  of  itself  negligence,  there  was  no  error  in  the  court 
declining  to  tell  the  jury  they  should  entirely  disregard  such  circum- 
stance in  passing  upon  the  question  whether  or  not  the  company  was 
guilty  of  the  negligence  charged  in  the  declaration. 

9.  Pleading  and  evidence — allegations  and  proofs.  In  an  action 
against  a  railway  company  to  recover  for  a  personal  injury  at  a  public 
street  crossing,  the  declaration  contained  five  counts,  the  fourth  of 
which  charged  that  the  speed  of  the  train  was  in  excess  of  that  fixed 
by  an  ordinance  of  the  city.  A  demurrer  was  sustained  to  each  count, 
and  under  leave  to  amend,  only  the  third  and  fifth  counts  were  amended. 
Afterward,  the  defendant  filed  another  demurrer,  purporting  to  be  to 
"the  amended  declaration,  and  to  each  and  every  count  thereof,"  which 
was  overruled,  and  then  the  defendant  filed  the  general  issue,  not  lim- 
ited to  any  particular  counts,  but  going  to  the  whole  declaration,  upon 
which  issue  was  taken:  Held,  that  the  ordinance  of  the  city  was  prop- 
erly admitted  in  evidence,  and  that  an  instruction  based  upon  the 
fourth  count  was  properly  given. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Ogle 
county ;  the  Hon.  William  Brown,  Judge,  presiding. 
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This  was  an  action  on  the  case,  brought  in  the  Ogle  circuit 
court,  by  appellee,  Elliott  Lane,  a  minor,  by  his  next  friend, 
Gilbert  Lane,  against  the  Chicago  and  Iowa  Eailroad  Com- 
pany, appellant. 

The  injury  complained  of  resulted  from  a  collision  between 
a  passenger  train  on  appellant's  road  and  a  team  and  wagon 
driven  by  appellee,  in  the  city  of  Eochelle,  at  a  street  crossing, 
on  the  29th  day  of  July,  1887.  Bartholomew  street  runs  north 
and  south  through  Eochelle,  and  appellant's  road  runs  through 
the  city  in  an  easterly  and  westerly  direction,  crossing  Bar- 
tholomew street.  At  the  crossing  of  this  street  and  the  rail- 
road the  collision  occurred,  resulting  in  the  loss  of  an  arm  to 
appellee. 

It  appears  from  the  evidence,  that  the  train  which  collided 
with  the  wagon  was  going  east,  and  the  wagon  was  going  south 
on  Bartholomew  street.  On  the  north  side  of  the  railroad 
track,  and  just  west  of  the  line  of  the  street,  there  was  on  the 
day  of  the  accident,  and  had  been  for  a  long  time  before,  vari- 
ous and  serious  obstructions  on  the  north  side  of  the  railroad 
right  of  way.  There  was  a  coal  chute,  and  west  of  that  a 
trestle-work  ten  feet  higher  than  the  track.  There  was  a  thick 
hedge  fence  on  the  line  of  defendant's  right  of  way,  about  fifteen 
feet  high,  just  north  of  defendant's  track,  coming  up  to  the 
sidewalk,  and  west  of  that  there  was  a  high  board  fence.  Just 
north  of  the  coal  chute  there  were  some  trees,  a  brick  house 
and  barn.  These  obstructions  all  lay  so  as  to  obstruct,  to  a 
greater  or  less  degree,  the  line  of  vision  of  appellee  as  he  came 
near  the  railroad  crossing  going  south.  The  first  count  of  the 
declaration  charges  that  these  obstructions  were  permitted  to 
be  on  the  defendant's  right  of  way,  and  were  of  such  char- 
acter as  to  prevent  persons  approaching  the  track  from  the 
north  from  seeing  approaching  trains  from  the  west,  and  that 
defendant  was  guilty  of  negligence  in  so  allowing  such  obstruc- 
tions on  its  right  of  way,  and  also  charges  that  it  ran  its  train 
at  a  high  and  dangerous  rate  of  speed,  and  that  it  neglected 
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to  ring  a  bell  or  sound  a  whistle,  as  required  by  statute.  The 
second  count  alleges  the  existence  of  the  same  obstructions  as 
in  the  first,  and  avers  that,  by  reason  of  its  dangerous  char- 
acter, it  was  the  duty  of  defendant  to  keep  a  flagman  at  that 
crossing,  and  that  it  was  guilty  of  negligence  in  not  doing  so. 
The  fourth  count  charges  negligence,  in  that  the  defendant  ran 
its  train,  on  the  day  of  the  accident,  at  a  high  and  dangerous 
rate  of  speed,  and  in  violation  of  an  ordinance  of  the  city  of 
Eochelle  prohibiting  trains  from  running  faster  than  ten  miles 
an  hour  within  its  corporate  limits. 

A  jury  trial  was  had  on  a  plea  of  the  general  issue,  resulting 
in  a  verdict  and  judgment  for  plaintiff  below  for  $2500,  and 
that  judgment  was  affirmed  in  the  Appellate  Court  for  the 
Second  District. 

Mr.  M.  D.  Hathaway,  and  Mr.  William  Lathrop,  for  the  ap- 
pellant ; 

If  a  party  rushes  into  danger,  which,  by  ordinary  care,  he 
could  have  seen  and  avoided,  no  rule  of  law  can  be  invoked 
to  compensate  him  for  the  injury  he  may  receive.  Railroad 
Co,  V.  Gretzner,  46  111.  82 ;  Railroad  Co.  v.  Manlij,  58  id.  300 ; 
Railroad  Co.  v.  Bell,  70  id.  102. 

As  to  the  duty  of  a  party  to  stop  before  driving  upon  a  rail- 
road track,  see  Railroad  Co.  v.  Hart,  87  111.  529 ;  Railway  Co. 
V.  Hatch,  79  id.  137 ;  Railway  Co.  v.  Hutchinson,  120  id.  587  ; 
Seefield  v.  Railroad  Co.  70  Wis.  216;  Messinger  v.  Densire, 
137  Mass.  197. 

Appellee  was  entitled  to  recover  only  for  the  specific  act  of 
negligence  charged  in  his  declaration.  Railroad  Co.  v.  McKee, 
43  111.  119;  Railroad  Co.  v.  Godfrey,  71  id.  500;  Manufactur- 
ing Co.  V.  Ballon,  id.  417 ;  Railroad  Co.  v.  O' Conner,  115  id. 
254;  Railroad  Co.  v.  Bell,  112  id.  360;  Pennsylvania  Co.  v. 
Frana,  id.  398;  Railway  Co.  v.  Coble,  113  id.  115. 

There  was  no  law  or  ordinance  of  the  city  of  Eochelle  re- 
quiring the  railroad  company  to  keep  a  flagman  at  this  cross- 
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ing,  and  the  court  erred  in  permitting  the  appellee  to  introduce 
evidence  that  no  flagman  was  kept  there,  or  that  there  was  no 
flagman  at  the  crossing  at  the  time  of  the  accident,  against 
the  objection  of  appellant. 

If  it  may  be  left  to  a  jury  to  say  whether  a  flagman  is  neces- 
sary at  any  railroad  crossing,  and  that  the  railroad  company 
is  guilty  of  negligence  in  running  its  train  over  such  crossing 
without  such  flagman,  then  it  would  matter  but  little  what  the 
evidence  of  care  and  prudence  in  running  the  train  might  be, 
as  the  jury,  from  sympathy  with  one  so  injured,  would  un- 
questionably find  the  railroad  company  guilty.  Such  question 
is  not  for  the  jury.  Beifeigel  v.  Railroad  Co.  40  N.  Y.  9 ;  Dyer 
v.  Railway  Co.  71  id.  228. 

Messrs.  O'Brien  &  O'Brien,  for  the  appellee : 
Evidence  that  no  flagman  was  stationed  at  the  crossing  was 
admitted  as  a  circumstance  bearing  upon  the  question  of  neg- 
ligence in  the  running  of  appellant's  train.  Its  effect  was 
limited  by  the  court  in  admitting  it.  That  such  evidence  was 
proper,  see  Cordell  v.  Railroad  Co.  70  N.  Y.  119;  RicJuirdson 
V.  Railroad  Co.  48  id.  846 ;  Railroad  Co.  v.  Dunn,  78  111.  197; 
McGrath  v.  Railroad  Co.  25  N.  Y.  527 ;  Weber  v.  Railroad  Co. 
58  id.  451;  Linfield  v.  Railtvay  Co.  10  Gush.  562;  Common- 
wealth  V.  Railroad  Co.  101  Mass.  202;  Norton  v.  Railroad  Co. 
113  id.  369;  Favor  v.  Railroad  Co.  114  id.  352;  Giu/enheivi 
V.  Railroad  Co.  57  Mich.  448  ;  Eaton  v.  Railroad  Co.  129  Mass. 
365  ;  Thomas  v.  Railroad  Co.  8  Fed.  Rep.  728  ;  Railroad  Co. 
V.  Dill,  22  111.  264;  Railroad  Co.  v.  Ebert,  74  id.  399;  Rail- 
road Co.  V.  Siltman,  88  id.  529  ;  Railroad  Co.  v.  Lee,  87  id.  458. 

The  third  of  appellant's  instructions  refused  takes  from  the 
jury  the  question  of  due  care  on  the  part  of  the  appellee,  and 
was  properly  refused.  The  same  is  true  of  the  fourth,  and  the 
rule  announced  by  it,  requiring  appellee  to  stop  his  team,  is 
not  the  law  in  this  State.  Railroad  Co.  v.  Lee,  87  111.  460 ; 
Mackey  v.  Railroad  Co.  35  N.  Y.  75;  Huckshott  v.  Railroad 
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Co.  18  Am.  and  Eng.  E.  E.  Cas.  663 ;  Railroad  Co.  v.  Martin, 
8  id.  253  ;  6  id.  95  ;  Kellogg  v.  Railroad  Co.  79  N.  Y.  72  ;  El- 
bert V.  Railroad  Co.  48  Wis.  606 ;  Difffy  v.  Railway  Co..  32  id. 
269 ;  Davis  v.  Railroad  Co.  47  N.  Y.  400 ;  Pennsylvania  Co, 
V.  Frana,  112  111.  404. 

It  is  a  question  for  the  jury.  Gugenheim  v.  Railroad  Co, 
57  Mich.  448;  Laverenz  v.  Railroad  Co.  56  Iowa,  689;  ilfos- 
V.  Railroad  Co.  64=  N.  Y.  324. 

The  permission  that  appellee  might  sue  as  a  poor  person 
can  not  be  assigned  for  error. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court : 

One  of  the  assignments  of  error  is,  that  the  circuit  court 
permitted  appellee,  by  his  next  friend,  Gilbert  Lane,  to  prose- 
cute as  a  poor  person. 

Section  5,  of  chapter  33,  of  the  Eevised  Statutes,  provides : 
"If  any  court  shall,  before  or  after  the  commencement  of  any 
suit,  be  satisfied  that  the  plaintiff  is  a  poor  person,  and  unable 
to  prosecute  his  suit  and  pay  the  costs  and  expenses  thereof, 
the  court  may,  in  its  discretion,  permit  him  to  commence  and 
prosecute  his  action  as  a  poor  person;  and  thereupon  such 
person  shall  have  all  the  necessary  writs,  process  and  proceed- 
ings, as  in  other  cases,  without  fees  or  charge." 

The  statute  is  broad  enough  in  its  terms  to  include  all  resi- 
dent plaintiffs,  whether  they  be  adults  or  minors,  who  are  poor 
persons,  and  are  unable  to  prosecute  their  suits  and  pay  costs 
and  expenses.  It  is  urged,  however,  that  the  words  of  the 
amendment  made  in  1881  to  section  18,  of  chapter  64,  of  the 
Eevised  Statutes,  entitled  "Guardian  and  Ward,"  are  such  as 
preclude  such  construction.  The  language  of  the  amendment 
is  :  ''Provided,  that  any  suit  or  proceeding  may  be  commenced 
and  prosecuted  by  any  minor,  by  his  next  friend,  without  any 
previous  authority  or  appointment  by  the  court,  on  such  next 
friend  entering  into  bond  for  costs,  and  filing  the  same  in  the 
court  in  which  *  *  *  such  suit  or  proceeding  is  instituted." 
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Said  section  5,  of  chapter  33,  and  said  proviso  enacted  in 
1881,  are  to  be  regarded  as  in  pari  materia,  and  should  be  con- 
strued together,  and  a  sensible  and  intelligent  effect  given  to 
the  provisions  of  each.  It  would  be  a  harsh  rule,  and  one 
which  would  involve  an  unreasonable  and  unjust  discrimina- 
tion which  should  not  be  imputed  to  the  legislative  intention, 
that  an  adult  man,  who  happens  to  be  a  poor  person,  should 
have  the  privilege  of  prosecuting  his  suit  in  forma  pauperis, 
and  without  being  required  to  give  security  for  costs,  and  that 
an  infant,  who  is  equa.ly  poor,  should  be  denied  such  privilege, 
and  compelled  to  give  such  security.  The  matter  of  permit- 
ting a  plaintiff  to  prosecute  his  suit  as  a  poor  person,  is  left, 
by  the  express  terms  of  the  statute,  to  the  judicial  discretion 
of  the  court  where  such  suit  is  commenced  or  is  pending,  and 
as  in  this  case  the  affidavits  upon  which  the  court  acted  in 
granting  such  permission  are  not  preserved  in  a  bill  of  excep- 
tions, it  is  to  be  presumed  it  was  sufficiently  shown  that  both 
appellee  and  his  next  friend  were  poor  persons,  within  the 
purview  of  the  statute,  and  unable  to  give  security  for  costs. 
There  was  no  error  in  allowing  the  cross-motion  of  appellee 
to  permit  him  to  prosecute  as  a  poor  person,  and  in  overruling 
the  motion  made  by  appellant  for  security  for  costs. 

The  duty  of  a  person  approaching  a  railroad  crossing  with 
a  wagon  and  team,  even  when  such  wagon  is  old  and  makes 
considerable  noise,  and  when  he  knows  there  are  obstructions 
which  to  some  extent  interfere  with  the  view  of  an  approaching 
train,  and  also  knows  a  train  is  due  about  that  time,  to  bring 
his  team  to  a  full  stop  before  driving  upon  the  railroad  track, 
is  not  so  absolute  and  unqualified  as  that  a  court  can  say,  as 
matter  of  law,  and  regardless  of  all  other  attendant  circum- 
stances, that  such  person  is  guilty  of  a  want  of  ordinary  care. 
It  is  for  the  jury  to  determine,  from  all  the  facts  and  circum- 
stances in  proof,  whether  or  not  there  was  negligence,  and  it 
is  not  for  the  court  to  tell  them  that  certain  facts  constitute 
such  negligence  as  precludes  a  recovery.    (^Chicago,  Burling- 
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to7i  and  Quincy  Railroad  Co.  v.  Lee,  Admx.  87  111.  454;  Penn- 
sylvania Co.  V.  Frana,  112  id.  398;  Continental  Improvement 
Co.  V.  Stead,  5  Otto,  161.)  There  was,  therefore,  no  error  in 
the  ruling  of  the  court  upon  the  fourth  refused  instruction 
asked  by  appellant,  or  in  its  refusal  to  give  the  appellant's 
third  refused  instruction,  which  also  took  the  questions  of  or- 
dinary care,  and  of  negligence  on  the  part  of  appellee,  away 
from  the  jury. 

The  court  also  denied  the  motion  of  appellant  to  give  the 
following  instruction : 

"The  court  instructs  the  jury  that  the  fact,  (if  you  so  believe 
from  the  evidence)  that  the  defendant  did  not  have  or  keep  a 
flagman  at  the  crossing  in  question  is  not  evidence  of  negli- 
gence of  the  defendant,  under  the  issues  in  this  suit,  and  the 
jury  should  entirely  disregard  the  same  in  passing  upon  the 
question  of  whether  or  not  defendant  was  guilty  of  negligence 
as  charged  in  the  declaration  in  this  cause." 

There  was  evidence  before  the  jury  tending  to  prove  that 
the  place  where  the  collision  occurred  was  in  a  thickly  pop- 
ulated neighborhood,  about  three  blocks  from  the  business 
center  of  the  city,  and  that  there  was  considerable  travel  on 
Bartholomew  street  at  that  place.  The  court,  over  the  ob- 
jections of  appellant,  had  admitted  evidence  that  there  was 
no  flagman  at  the  crossing.  The  court,  in  instructing  the 
jury,  told  them  that  evidence  as  to  whether  a  flagman  was 
stationed  at  the  crossing  in  question  at  the  time  of  the  alleged 
injury  had  been  admitted,  not  as  tending  to  show  any  neglect 
on  the  part  of  the  company  in  that  regard,  but  solely  as  bear- 
ing on  the  question  of  the  alleged  negligence  on  the  part  of 
the  company  in  running  its  engine  and  train ;  and  further, 
that  there  was  no  absolute  duty  imposed  on  the  company  by 
law  to  maintain  a  flagman  at  the  crossing  in  question,  and  a 
failure  to  maintain  or  have  a  flagman  there  was  not,  of  itself, 
negligence,  and  that  the  jury  should  not  consider  the  evidence 
as  to  whether  a  flagman  was  maintained  or  stationed  there. 
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as  tending,  of  itself,  to  establish  negligence.  Although  there 
was  no  ordinance  requiring  a  flagman  to  be  placed  at  the  cross- 
ing, yet  we  think  the  fact  there  was  none  there  was  properly- 
allowed  to  be  shown  to  the  jury  as  one  of  the  existing  circum- 
stances attendant  upon  the  alleged  injury.  The  absence  of  a 
flagman  was  not  negligence,  yet  such  absence,  in  connection 
with  proof  of  the  condition  of  things,  in  respect  to  population, 
travel,  and  otherwise,  in  that  particular  locality,  would  shed 
light  upon  the  question  of  the  care  and  caution  on  the  part  of 
appellant  in  running  its  trains  that  the  safety  of  the  public 
would  reasonably  require.  The  instructions  the  court  gave 
sufficiently  guarded  the  interests  of  appellant  against  any  im- 
proper inference  that  might  be  deduced  from  the  circumstance 
there  was  no  watchman,  and  the  court  very  properly  declined 
to  tell  the  jury  they  should  entirely  disregard  such  circumstance 
in  passing  upon  the  question  whether  or  not  appellant  was 
guilty  of  the  negligence  charged  in  the  declaration. 

The  substance  of  instruction  No.  4,  given  for  appellee,  was, 
that  if,  at  the  time  of  the  injury,  there  was  an  ordinance  in 
force  in  the  city  of  Eochelle,  limiting  the  rate  of  speed  of  loco- 
motive engines  and  trains  of  cars  within  the  city  to  ten  miles 
an  hour,  and  the  place  where  plaintiff  was  injured  was  within 
the  city,  and  the  defendant,  by  its  servants,  on  the  occasion 
of  the  injury,  ran  its  train  within  the  limits  of  the  city  up  to 
and  across  Bartholomew  street  at  a  greater  rate  of  speed  than 
ten  miles  an  hour,  and  struck  and  injured  the  plaintiff,  as 
charged  in  the  declaration,  in  consequence  of  running  its  train 
at  a  greater  rate  of  speed  than  ten  miles  an  hour  up  to  and 
across  said  street,  and  plaintiff  used  and  exercised  due  care 
and  caution  for  his  own  safety,  then  the  defendant  was  liable. 
It  is  objected  to  this  instruction  that  a  demurrer  was  sustained 
to  all  five  counts  of  the  original  declaration ;  that  under  the 
leave  taken  to  amend,  only  the  third  and  fifth  counts  were 
amended ;  that  there  were  issue  and  trial  only  on  them  ;  that 
neither  the  third  nor  the  fifth  count  alleged  any  ordinance  of 
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the  city  of  Eochelle,  or  charged  the  violation  of  any  ordinance 
of  the  city  by  appellant  in  running  its  trains,  and  that,  con- 
sequently, as  appellee  could  only  recover  for  the  specified  acts 
of  negligence  charged  in  the  declaration,  it  was  error  to  admit 
in  evidence  the  ordinance  of  said  city,  and  error  to  give  said 
instruction.  This  is  very  clearly  a  misapprehension  of  the 
record.  It  appears  therefrom  that  the  ordinance  in  question 
was  properly  pleaded  in  the  fourth  count  of  the  declaration, 
and  that  on  December  13,  1887,  a  demurrer  was  sustained  to 
all  five  of  the  counts,  and  leave  given  to  amend.  It  further 
appears  from  the  record,  that  on  December  24,  1887,  appel- 
lant filed  another  demurrer,  which  purports  to  be  to  "the  said 
amended  declaration,  and  each  and  every  count  thereof,"  and 
the  demurrer  is  special,  and  points  out  specific  objections  to 
each  and  every  of  the  five  counts  of  the  amended  declaration, 
and  the  cause  of  demurrer  shown  therein  to  the  amended  fourth 
count  is  as  follows:  "That  the  plaintiff  does  not,  in  and  by 
the  fourth  count  of  his  said  amended  declaration,  aver  or  state 
that  he,  the  plaintiff,  used  due  care  and  caution  in  approach- 
ing the  crossing  where  the  injury  alleged  occurred."  The  rec- 
ord further  shows,  that  on  January  5,  1888,  the  demurrer  to 
the  amended  declaration  was  overruled,  and  that  on  January  9, 
1888,  appellant  filed  a  plea  of  not  guilty,  which  was  not  lim- 
ited to  any  particular  count  or  counts,  but  went  to  the  whole 
declaration,  and  that  issue  was  joined  thereon.  The  premises 
upon  which  appellant  bases  its  contention  being  contradicted 
by  the  record,  the  conclusion  reached,  as  matter  of  course,  is 
wrong. 

The  ninth  instruction  given  for  appellee  states  the  doctrine 
of  comparative  negligence  with  unusual  accuracy  and  per- 
spicuity, and  embodies  in  it  the  requirement  of  ordinary  care 
on  the  part  of  appellee.  Appellant  insists  the  instruction  is 
"wrong,  inapplicable,  and  should  not  have  been  given,  for  the 
reason  the  evidence  established  appellee's  gross  negligence  as 
matter  of  law,  and  the  court  should  have  so  instructed  the 
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jury,  instead  of  giving  this  instruction  in  reference  to  compar- 
-ative  negligence,"  and  cites  Chicago  and  Eastern  Illinois  Rail- 
road Co.  V.  O'Connor,  119  111.  586,  as  sustaining  such  claim. 
The  doctrine  of  that  case  is,  that  it  is  only  when  the  conclusion 
of  negligence  necessarily  results  from  the  statement  of  fact, 
that  the  court  can  be  called  upon  to  say  to  the  jury  that  a  fact 
establishes  negligence  as  a  matter  of  law,  and  that  if  the  con- 
clusion of  negligence,  under  the  fact  stated,  may  or  may  not 
result,  or  shall  depend  on  other  circumstances,  the  question 
is  one  of  fact  for  the  jury. 

The  contention  of  appellant  that  appellee  was  guilty  of  such 
negligence  that,  as  matter  of  law,  it  precludes  him  from  the 
right  of  recovery,  is  based  upon  the  facts  as  stated  by  appellee 
himself.  His  evidence  was :  "I  had  a  lumber  wagon  and  a 
team.  One  of  them  was  from  sixteen  to  eighteen  years  old,  • 
the  other  from  nine  to  ten.  I  was  standing  up  in  the  wagon. 
I  approached  the  railroad  crossing  from  the  north,  and  was 
driving  south.  There  is  a  cross-walk  one  street  north  of  the 
railroad,  on  Bartholomew  street.  It  is  about  ten  rods  north 
of  the  crossing.  From  the  cross-walk  I  went  in  a  slow  trot, — 
a  jog.  I  went  slower  before  I  got  to  the  track.  From  the  time 
I  left  the  cross-walk  until  I  reached  defendant's  track  I  looked 
for  trains  three  or  four  times.  I  listened  as  well  as  I  could. 
My  hearing  was  good.  My  eyesight  was  good.  I  looked  for 
trains  east  and  west, — both  ways.  I  was  about  five  feet  four 
inches  tall."  The  witness  described  the  obstructions  to  the 
view,  and  continued :  "I  was  nearly  on  the  track  when  I  saw 
the  train.  I  seen  it,  and  I  tried  to  stop  the  horses,  or  pulled 
upon  them,  and  they  saw  the  train,  and  it  scared  them,  and 
they  started,  and  that  is  about  the  last  I  remember.  I  saw 
the  engine  ;  it  was  running  towards  me — running  east.  When 
I  first  saw  the  engine  the  horses'  heads  were  nearly  on  the 
track, — probably  within  five  or  six  feet  of  the  track, — and  the 
engine  was  probably  a  rod  off.  I  didn't  hear  any  bell  ring  on 
the  engine  that  day.    I  was  driving  my  team  and  looking  for 
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a  train.  I  was  listening  for  the  train.  I  could  not  say  whether 
the  bell  rung  or  the  whistle  sounded.  I  didn't  hear  it.  I  had 
driven  along  there  more  than  a  dozen  times,  probably  ;  I  guess 
about  twenty  times.  I  was  going  about  four  miles  an  hour 
when  I  went  over  the  cross-walk.  From  the  street  crossing  to 
the  railroad  I  was  going  less  than  four  miles  an  hour.  It  was 
an  old  wagon.  It  made  considerable  noise  when  I  was  driving 
on  a  trot  or  jog.  I  commenced  making  observations  when  I 
was  up  at  the  walk — was  looking  around  to  see  if  there  were 
any  trains  coming.  I  knew  about  what  time  the  train  gener- 
ally came  in.  I  didn't  have  any  time  with  me ;  didn't  know 
as  to  what  time  it  was ;  knew  there  was  a  train  coming  before 
noon.  I  didn't  stop  my  team  to  a  dead  halt  to  listen  to  know 
whether  any  train  was  coming.  I  didn't  stop  my  team  off 
from  a  slow  trot." 

We  are  unable  to  say,  from  this  testimony,  that  there  was 
no  evidence  tending  to  prove  the  exercise  of  ordinary  care  on 
the  part  of  appellee,  or  that  the  court  should,  of  its  own  mo- 
tion, have  instructed  the  jury,  as  matter  of  law,  that  appellee 
was  guilty  of  such  negligence  as  prevented  a  recovery  by  him, 
or  that  it  was  error  to  submit  to  the  jury  the  question  of  com- 
parative negligence. 

Very  numerous  other  objections  are  urged  to  the  instructions 
given  for  appellee,  but  they  are  technical  and  without  merit, 
and  do  not  require  special  notice.  The  instructions  were  sub- 
stantially correct,  though  some  of  them  may  be  open  to  verbal 
criticism,  as  not  being  technically  accurate.  The  jury  was 
fully  and  fairly  instructed,  and  the  fifteen  instructions  which 
were  given  at  the  instance  of  appellant  stated  the  law  as  favor- 
ably to  it  as  could  reasonably  be  asked. 

All  controverted  questions  of  fact  have  been  settled  by  the 
verdict  and  judgments  below. 

We  find  no  error  in  the  record  that  would  justify  a  reversal, 
and  the  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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Joseph  T.  Anthony  et  al, 

V, 

John  C.  Wheeler. 

Filed  at  Ottawa  October  31, 1889. 

1.  Becoeding  iiAW—from  what  time  a  deed  takes  effect — as  to  sw&se- 
quent  purchaser.  Under  the  statute,  all  deeds  and  otlier  instruments 
affecting  the  title  to  land  are  made  valid  and  operative  only  from  and 
after  the  time  they  are  recorded  in  the  proper  office,  and  they  will  take 
effect  only  from  such  recording,  as  to  subsequent  purchasers  without 
notice. 

2.  Same — prior  unrecorded  deed — notice  to  subsequent  purchasers. 
Actual  notice  is  not  essential  to  give  effect  to  a  prior  unrecorded  con- 
veyance. Any  fact  or  circumstance  coming  to  the  knowledge  of  the 
subsequent  purchaser  which  would  put  a  prudent  man  on  inquiry,  and 
which,  if  pursued,  would  lead  to  actual  notice  of  an  unrecorded  deed 
lying  in  the  apparent  chain  of  his  title,  is  sufficient  to  invalidate  the 
subsequent  purchase. 

3.  In  such  case,  notice  is  imputed  to  the  subsequent  purchaser,  on 
account  of  his  negligence  in  failing  to  prosecute  his  inquiries  in  the 
direction  indicated.  Enough  must  be  shown  to  impute  to  him  bad 
faith,  so  as  to  taint  his  purchase  with  fraud.  Mere  want  of  caution,  as 
distinguished  from  fraudulent  and  willful  blindness,  is  not  sufficient  to 
charge  a  subsequent  purchaser  with  constructive  notice  of  an  unre- 
corded deed. 

4.  Same — as  to  unrecorded  administrator's  deed — notice.  Adminis- 
trators' deeds  are  within  the  statute  for  the  recording  of  deeds,  etc. 
But  the  record  of  a  decree  of  the  county  court  authorizing  a  sale  of 
lands  to  pay  debts  is  not  constructive  notice  of  the  making  of  an  ad- 
ministrator's deed,  even  though  such  decree  may  be  in  the  court  of  the 
same  county  in  which  the  land  lies. 

5.  An  unrecorded  administrator's  deed,  in  the  absence  of  actual  no- 
tice of  it,  or  the  proceeding  under  which  it  was  obtained,  is  not  such 
constructive  notice  as  will  invalidate  the  title  of  a  subsequent  bona  fide 
purchaser. 

6.  Same — subsequent  purchaser — bona  fides— presumption.  Where  a 
party  takes  a  conveyance  for  land,  it  will  be  presumed  that  he  is  a  bona 
fide  purchaser,  and  the  burden  of  proof  to  show  bad  faith  or  want  of 
consideration  lies  upon  those  attacking  such  deed. 

7.  Practice — directing  what  the  verdict  shall  be.  Under  our  practice, 
the  trial  court  may  properly  instruct  the  jury  to  find  for  the  defendant, 
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•when  the  plaintiff  wholly  fails  to  make  proof  of  any  material  part  of 
his  case.  The  court  may  also  allow  a  similar  instruction  in  behalf  of 
the  plaintiff.  Such  an  instruction  is  not  proper  if  there  is  any  compe- 
tent evidence  tending  to  support  a  different  verdict. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
John  P.  Altgeld,  Judge,  presiding. 

Messrs.  Sawin  &  Vanderploeg,  and  Mr.  F.  P.  Simons,  for 
the  appellants : 

Upon  the  death  of  an  ancestor,  the  real  estate  he  may  leave 
undevised  descends  at  once  and  vests  in  the  heir,  subject  to 
the  lien  of  his  ancestor's  debts,  if  personal  property  is  insuffi- 
cient to  pay  them  ;  and  such  a  title  is  deemed  worthier  in  law 
than  a  title  by  devise.  Smith  v.  McConnell,  17  111.  135  ;  McCoy 
V.  Morrow,  18  id.  519;  Bishop  v.  O'Conner,  69  id.  431 ;  Ken- 
nedy V.  Northup,  15  id.  148. 

Caveat  emptor  applies  strictly  and  with  full  force  to  admin- 
istrators' sales.  Donlin  v.  Hettinger,  57  111.  348  ;  Fell  v.  Young, 
63  id.  106  ;  Walden  v.  Gridley,  36  id.  532  ;  Bishop  v.  O'Conner, 
69  id.  431. 

An  administrator's  proceeding  to  sell  is  void  as  against  those 
who  are  not  made  parties,  and  over  whose  persons  the  court 
has  no  jurisdiction.  Detrick  v.  Migatt,  19  111.  146  ;  McConnel 
V.  Smith,  23  id.  611;  Morris  v.  Hogle,  37  id.  150;  McConnel 
V.  Smith,  39  id.  279 ;  Hids  v.  Buntin,  47  id.  396 ;  Botsford  v. 
O'Conner,  57  id.  72;  Long  v.  Thompson,  60  id.  27 ;  Smith  v. 
Laatsch,  114  id.  271;  Michel  v.  Hicks,  19  Kan.  578. 

That  the  heir  was  a  necessary  party,  see  Stone  v.  Wood,  16 
111.  177 ;  McConnel  v.  Smith,  23  id.  611 ;  Hopkins  v.  McCann, 
19  id.  113. 

But  appellee's  title  under  this  chain  is  void  as  against  the 
appellants,  because  his  deed  was  not  recorded  until  July  1, 
1885,  while  that  of  Caroline  M.  Eobertson  was  recorded  June 
13,  1885.  Kennedy  v.  Northup,  15  111.  148;  Brown  v.  CoaZ 
OU  Co.  97  id.  214. 

9—130  Iiiii. 
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Possession  under  an  unrecorded  deed,  to  be  notice  to  sub- 
sequent purchasers,  must  be  open,  visible  and  exclusive  at  the 
time  of  such  purchase,  and  must  be  of  such  a  character  as  to 
apprise  the  community  that  the  occupant  under  the  unrecorded 
deed  has  appropriated  the  property  to  his  exclusive  use.  Clark 
V.  Morris,  22  111.  434;  Truesdale  v.  Ford,  37  id.  2L0;  Smith 
V.  Heirs,  76  id.  254;  Harris  v.  Mclntyre,  118  id.  275;  Mc- 
Mechan  v.  Griffing,  3  Pick.  150. 

Mr.  William  J.  Ammen,  and  Mr.  George  F.  Harding,  for 

the  appellee : 

As  to  what  is  constructive  notice  to  a  purchaser,  of  a  prior 
unrecorded  deed,  see  7  Wait's  Actions  and  Defenses,  365 ; 
3  Washburn  on  Keal  Prop.  (5th  ed.)  343-349  ;  Stokes  v.  Riley, 
121  111.  166  ;  Chicago  v.  Witt,  75  id.  211 ;  Wade  on  Notice,  27. 

The  court  properly  instructed  the  jury  to  find  for  the  plain- 
tiff. Simmons  v.  Railroad  Co.  110  111.  340  ;  Phillips  v.  Dicker- 
son,  85  id.  11 ;  Railroad  Co.  v.  O'Connor,  115  id.  254;  Bartlett 
V.  Bank,  119  id.  259. 

The  power  of  an  administrator  to  sell  land  to  pay  debts  is 
frequently  called  a  lien,  which  may  be  enforced  against  pur- 
chasers from  the  heir.  McCoy  v.  Morrow,  18  111.  519 ;  Van- 
syckle  v.  Richardson,  13  id.  171. 

A  party  having  sufficient  notice  to  put  him  on  inquiry,  will 
be  charged,  under  the  law,  with  constructive  notice  of  all  to 
which  such  inquiry  would  lead.  Bank  v.  Dayton,  116  111.  257 ; 
Harper  v.  Ely,  56  id.  179 ;  Bahcock  v.  Lisk,  57  id.  327 ;  Bent 
V.  Coleman,  89  id.  364;  Doyle  v.  Teas,  4  Scam.  202  ;  Erickson 
V.  Rafferty,  79  id.  209;  Railroad  Co.  v.  Kennedy,  70  id.  350; 
Rupert  V.  Mark,  15  id.  541 ;  McConnel  v.  Reed,  4  Scam.  123 ; 
Merrick  v.  Wallace,  19  111.  486 ;  Morrison  v.  Kelly,  22  id.  610 ; 
Morris  v.  Hogle,  37  id.  150;  Hatch  v.  Bigelow,  39  id.  546; 
Grundies  v.  Reid,  107  id.  304;  Crawford  v.  Railroad  Co.  112 
id.  314;  Dean  v.  Long,  122  id.  447;  Stokes  v.  Riley,  121  id. 
166  ;  McLaurie  v.  Thomas,  39  id.  291 ;  Stone  v.  Smoot,  id.  409 ; 
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Heaton  v.  Prather,  84  id.  330 ;  Hankinson  v.  Barbour,  29  id. 
80 ;  Slattery  v.  Rafferty,  93  id.  277 ;  2  Sugden  on  Vendors, 
chap.  17,  pp.  335,  336. 

Administrators'  deeds  are  embraced  in  the  statute  relating 
to  the  recording  of  deeds.    Choteau  v.  Jones,  11  111.  324.  ' 

The  decree  of  the  county  court  for  the  sale  of  the  land  by 
the  administrator  is  notice  lis  pendens,  Bennett  on  Lis  Pen- 
dens, 124,  192,  251,  252. 

A  purchaser  must  look  to  every  part  of  the  title  which  is 
essential  to  its  validity.    Brush  v.  Ware,  15  Pet.  93. 

When  a  purchaser  can  not  make  out  his  title  but  through 
Si  deed  which  leads  to  a  fact,  he  will  be  affected  with  notice  of 
that  fact.  Martins  y.  Joliff,  Amb.  311;  1  Story's  Eq.  Jur. 
sec.  399. 

The  law  requires  reasonable  diligence  in  a  purchaser  to 
ascertain  any  defect  of  title.  The  rights  of  innocent  persons 
ought  not  to  be  prejudiced  through  his  negligence.  Jackson 
V.  Livingston,  10  Johns.  574;  Willis  v.  Bucher,  2  Binn.  455. 

Every  man  shall  be  presumed  to  have  notice  of  a  decree 
whereby  his  own  title  is  affected.  Fonblanque's  Eq.  book  3, 
chap.  3,  sec.  1,  and  note;  1  Story's  Eq.  Jur.  406. 

The  recording  acts  apply  only  to  such  as  have  obtained  a 
subsequent  deed  from  the  same  person  who  executed  the  prior 
one.  1  U.  S,  Dig.  Supp.  800,  sec.  221 ;  Herbemont  v.  Bostick, 
2  Brev.  435 ;  Stokes  v.  Riley,  121  111.  166. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  Court : 

This  is  an  action  of  ejectment,  to  recover  parts  of  a  city 
lot  in  Chicago.  At  the  time  suit  was  brought,  appellants 
were  in  possession,  claiming  title' under  certain  tax  deeds  and 
by  virtue  of  a  quitclaim  deed  from  one  Carrie  Walker,  and 
Samuel  0.  Walker,  her  husband,  to  appellant  Caroline  M. 
Eobertson,  dated  June  9,  1885,  and  recorded  on  the  13th  of 
the  same  month.    Appellee,  claiming  to  hold  the  paramount 
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title,  brought  this  suit  to  the  June  term,  1886,  of  the  Superior 
Court  of  Cook  county. 

On  the  trial,  testimony  was  introduced  by  both  parties, 
which,  on  some  of  the  questions  involved,  was  conflicting. 
After  the  evidence  was  closed,  the  judge,  against  the  objection 
of  the  defendants,  instructed  the  jury  to  find  for  the  plaintiff, 
and  on  verdict  being  returned,  and  motions  for  new  trial  and 
in  arrest  of  judgment  overruled,  judgment  was  entered  for  the 
plaintiff  for  the  premises  claimed,  and  for  costs.  Defendants 
prayed  this  appeal. 

Numerous  errors  are  assigned  on  the  record.  The  fourth 
presents  the  principal  question  in  the  case,  viz:  "The  court 
erred  in  instructing  the  jury  to  find  a  verdict  for  the  plaintiff." 

Although  the  practice  of  thus  taking  a  case  from  the  jury 
has  been  often  questioned  in  this  court,  it  is  now  so  firmly  es- 
tablished as  to  no  longer  require  the  citation  of  authorities  in 
its  support.  The  question  has  generally  arisen  on  instructions 
to  find  for  the  defendant,  in  cases  where  it  was  thought  the 
plaintiff  had  wholly  failed  to  make  proof  of  some  material 
part  of  his  case  ;  but  the  practice  extends  to  and  allows  a  sim- 
ilar instruction  on  behalf  of  the  plaintiff,  as  expressly  decided 
in  the  late  case  of  Heinsen  v.  Lamb,  117  111.  519, — a  case  sim- 
ilar to  this.  The  important  question  in  every  case  in  which 
such  an  instruction  is  given  is,  was  there  competent  evidence 
tending  to  support  a  different  verdict  from  the  one  directed  by 
the  court, — the  theory  upon  which  the  practice  is  approved 
being,  that  whether  or  not  there  is  such  evidence  is  a  question 
of  law,  to  be  determined  by  the  court. 

It  is  said  by  counsel  for  appellee,  that  the  ground  upon 
which  the  instruction  was  given  in  this  case  was,  that  the 
plaintiff  had  shown,  by  undisputed  proof,  a  fee  simple  title 
from  the  admitted  common  source,  and  that  the  defendants 
were  chargeable  with  constructive  notice  of  the  unrecorded  deed 
under  which  he  claims,  and  that  all  other  evidence  admitted 
upon  either  side,  was,  in  that  view,  incompetent  or  immaterial, 


Anthony  et  al.  v.  Wheeler. 


133 


Opinion  of  the  Court. 

and  we  are  convinced  that  upon  no  other  theory  of  the  case 
can  even  a  plausible  argument  be  adduced  in  its  support. 

By  reference  to  the  bill  of  exceptions,  we  find  that  Martin 
0.  Walker,  the  common  source  of  title,  died  May  24,  1874, 
seized  in  fee  of  the  property  in  question.  He  left  two  sons, 
Samuel  0.  and  Edward  S.,  his  only  heirs.  Plaintiff  below,  to 
establish  his  title,  offered  in  evidence  quitclaim  deeds  from 
these  heirs  to  one  Charles  Fargo,  dated  September  20,  1875, 
and  recorded  two  days  thereafter,  that  from  Edward  S.  being 
in  consideration  of  $900,  and  the  other  of  one  dollar  and  other 
valuable  consideration ;  also,  a  quitclaim  deed,  in  considera- 
tion of  one  dollar,  from  said  Fargo  to  Carrie  Walker,  who  was 
the  wife  of  Samuel  0.  Walker,  dated  March  23, 1877,  recorded 
November  2,  1878;  also,  a  quitclaim  deed,  in  consideration 
of  one  dollar,  from  said  Carrie  Walker,  and  Samuel  0.  Walker, 
her  husband,  to  George  F.  Harding,  dated  July  20, 1887  ;  also, 
a  warranty  deed  from  said  Harding  and  wife,  to  appellee,  in 
consideration  of  §500,  dated  May  7,  1883.  Neither  of  these 
last  two  deeds  icas  recorded  until  July  1,  1SS5.  He  also  offered 
in  evidence  the  record  of  a  proceeding  in  the  county  court  of 
Cook  county,  showing  that  in  March,  1876,  x\ugustus  L.  Chet- 
lain,  administrator  of  Martin  0.  Walker,  deceased,  filed  his 
petition,  praying  an  order  of  said  court  to  sell  this  and  other 
real  estate  belonging  to  said  deceased,  to  pay  debts ;  also,  a 
deed  of  August  30,  1878,  and  report  of  said  administrator, 
showing  a  sale  of  the  property  in  question  to  one  George  K. 
Grant  on  the  15th  day  of  October,  1878,  for  $100,  which  re- 
port was  approved  October  19,  1878.  He  also  introduced  in 
evidence  an  administrator's  deed  from  said  Chetlain,  admin- 
istrator, to  said  Grant,  dated  October  15,  1878,  and  recorded 
July  1,  1885,  and  a  quitclaim  deed  from  said  Grant  to  George 
F.  Harding,  dated  February  25, 1883,  in  consideration  of  one 
dollar,  recorded  July  1,  1885.  Defendants  below  introduced 
the  above  mentioned  deed  from  Carrie  Walker  and  her  husband 
to  Caroline  M.  Robertson,  and  also  two  tax  deeds, — one  dated 
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March  23,  1877,  recorded  the  26th  of  that  month,  and  another 
dated  March  31,  1881,  recorded  April  5,  1881, —  and  from 
these,  through  mesne  conveyances,  the  said  Caroline  M.  Kobert- 
son,  on  December  17,  1884,  received  a  deed  from  appellants 
Jennie  B.  Bryan  and  husband,  which  was  recorded  December 
19,  1884.  In  our  view  of  the  case  it  is  not  necessary  to  inquire 
into  the  validity  of  appellants'  title  through  these  tax  deeds. 

It  will  be  seen  from  the  foregoing  statement,  that  when 
Caroline  M.  Eobertson  received  her  deed  from  Carrie  Walker, 
June  9, 1885,  and  placed  it  on  record  June  13, 1885,  there  was 
no  deed  of  record  by  which  her  title  could  be  questioned.  All 
the  deeds  through  which  appellee  claims,  both  under  the  ad- 
ministrator's sale  and  the  deed  from  this  same  Carrie  Walker, 
remained  unrecorded  until  July  1,  1885.  We  shall  also,  for 
the  purposes  of  this  opinion,  treat  the  proceeding  of  the  ad- 
ministrator, in  the  county  court,  to  sell  land  to  pay  debts,  as 
in  all  respects  valid.  Therefore,  from  that  source,  appellee 
established,  by  undisputed  proof,  a  claim  of  title  which  would 
have  vested  the  fee  in  him,  as  against  appellants,  had  his 
deeds  been  recorded  before  the  deed  from  Carrie  Walker  to 
Caroline  M.  Eobertson.  The  question  then  is,  are  the  facts 
proved  so  conclusive  of  notice  to  appellants  of  the  unrecorded 
deeds  of  appellee,  as  to  justify  the  court  in  withdrawing  that 
question  from  the  jury  ? 

It  is  not  claimed  that  there  was  actual  notice  of  any  of  these 
unrecorded  deeds.  Our  statute  requires  all  deeds  or  other  in- 
struments relating  to  or  affecting  the  title  to  real  estate,  to  be 
recorded,  and  expressly  provides  that  they  shall  take  effect 
only  from  and  after  such  recording,  as  to  all  subsequent  pur- 
chasers without  notice.  When  we  say  that  notice  of  a  prior 
deed  shall  have  the  same  effect  as  recording,  we  but  repeat 
the  language  of  the  statute.  The  question,  however,  still  re- 
mains, who  is  a  "subsequent  purchaser  without  notice,"  with- 
in the  meaning  of  the  law? 
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It  is  well  settled  that  actual  notice  is  not  essential  to  give 
effect  to  a  prior  unrecorded  conveyance.  The  difficulty  in  such 
cases  usually  arises  from  the  necessity  of  determining  what 
shall  be  held  sufficient  constructive  notice,  and  that  is  what 
we  are  called  upon  to  do  here.  It  is  stated  by  the  authorities 
generally,  that  any  fact  or  circumstance  coming  to  the  knowl- 
edge of  the  subsequent  purchaser,  which  would  put  a  prudent 
man  on  inquiry,  and  which,  pursued,  would  lead  to  actual  no- 
tice of  an  unrecorded  deed  lying  in  the  apparent  chain  of  his 
title,  is  sufficient  to  invalidate  the  subsequent  purchase.  In 
such  case,  notice  is  imputed  to  the  subsequent  purchaser,  on 
account  of  his  negligence  in  not  prosecuting  his  inquiries  in 
the  direction  indicated.  (Wade  on  Notice,  sec.  246.)  Enough 
must  be  shown  to  impute  to  the  subsequent  purchaser  bad 
faith,  so  as  to  taint  his  purchase  with  fraud,  in  law.  (Doyle 
et  al.  v.  Teas  et  al.  4  Scam.  202.)  Mere  want  of  caution,  as 
distinguished  from  fraudulent  and  willful  blindness,  is  not 
sufficient  to  charge  a  subsequent  purchaser  with  constructive 
notice  of  an  unrecorded  deed.  Grundies  v.  Reid  et  al.  107  111. 
304. 

Here,  the  appellee  insists  that  appellants  had  constructive 
notice  of  the  unrecorded  administrator's  deed,  within  the  rule 
above  stated.  The  position  sought  to  be  maintained  is,  that  the 
proceedings  in  the  county  court  were  sufficient  to  put  her  on 
ii;i(juiry,  which,  properly  pursued,  would  have  led  to  knowledge 
of  the  administrator's  deed.  There  is  no  proof  whatever  that 
she  had  actual  knowledge  of  that  proceeding".  An  attempt  was 
made  to  show  that  such  knowledge  was  brought  home  to  her 
husband,  who  seems  to  be  the  real  party  in  interest,  through 
an  abstract  of  the  title ;  but  this  he  denies,  and  we  think  the 
weight  of  the  evidence  is  that  he  had  no  such  actual  notice, — 
at  least  it  can  not  be  claimed  that  there  is  not  a  fair  conflict 
of  evidence  on  that  point,  even  as  to  him.  In  fact,  the  argu- 
ment of  counsel  for  appellee  is  not  based  on  the  theory  of 
actual  notice  of  that  proceeding,  but  they  maintain,  that  in- 
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asmuch  as  the  proceeding  was  had  in  the  county  court  of  the 
county  in  which  the  land  is  located,  appellants  were  bound  to 
know  what  had  been  done  in  that  court,  and  from  that  knowl- 
edge pursue  the  inquiry  as  to  whether  or  not  a  deed  had  been 
made.  The  logical  result  of  the  position  is,  that  the  Kegistry 
law  of  this  State  has  no  application  to  administrators'  deeds, 
when  the  proceeding  under  which  the  sale  is  made  is  had  in 
the  county  where  the  land  is  located. 

In  Choteau  v.  Jones  et  al.  11  111.  300, — cited  by  counsel  for 
appellee  as  sustaining  their  position, — one  of  the  questions 
raised  was,  whether  or  not  an  unrecorded  administrator's  deed, 
made  in  pursuance  of  a  decree  rendered  in  a  county  other  than 
that  in  which  the  land  was  situated,  was  constructive  notice  to 
subsequent  purchasers.  Treat,  C.  J.,  rendering  the  opinion 
of  the  court,  after  quoting  the  Recording  act  of  the  18th  of 
January,  1853,  says:  "Administrators'  deeds  would  seem  to 
be  clearly  within  the  letter  of  this  statute.  They  are  clearly 
within  the  reason  and  spirit  of  its  provisions."  It  is  true,  he 
says :  "In  the  county  where  the  order  of  sale  is  made,  there 
would  not  seem  to  be  the  same  necessity  for  the  deed  to  be 
registered,  and  the  record  of  the  proceedings  might  perhaps 
then  be  held  to  be  notice  to  a  purchaser.  Upon  this  point, 
however,  we  must  be  understood  as  expressing  no  opinion." 
Here,  it  is  expressly  decided  that  administrators'  deeds  are 
within  both  the  letter  and  spirit  of  the  Recording  act.  Tlio 
position  contended  for  by  appellee  is  not  only  not  decided,  but 
an  express  declination  on  the  part  of  the  court  to  decide  it. 

In  Bourlaiid  v.  County  of  Peoria  et  al.  16  111.  538,  the  ques- 
tion arose  as  to  whether  or  not  the  record  of  the  county  com- 
missioners' court,  showing  a  sale  of  real  estate,  should  be  held 
constructive  notice  of  such  sale,  as  to  subsequent  purchasers. 
It  was  there  insisted,  that  the  commissioners  being  required 
by  law  to  keep,  and  having  made  and  kept,  a  record  showing 
the  sale,  it  was  notice  of  what  it  contained,  in  relation  to  the 
title  of  the  county,  to  all  subsequent  purchasers.   It  was  held 
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that  the  position  was  not  tenable,  Scates,  J.,  saying:  "The 
recording  acts,  for  the  purposes  of  information  and  construct- 
ive notice,  have  not  altered  or  abolished  the  rules  of  equity  in 
relation  to  actual  and  constructive  notice,  by  other  means  than 
the  Kecording  act.  (2  Scam.  501 ;  4  id.  117.)  But  while  all 
this  is  true,  it  is  also  true  that  the  legislature,  and  not  the 
court,  must  add  and  declare  the  existence  and  effect  of  other 
records  as  constructive  notice  of  title  and  incumbrance.  Such 
effect  is  given  to  judgments  by  declaring  a  lien  upon  the  lands 
in  the  county,  without  declaring  the  existence  of  such  judg- 
ments to  be  constructive  notice.  But  it  must  have  such  effect 
as  notice  in  order  to  give  it  effect  as  a  lien,  and  we  must  con- 
sequently so  treat  and  hold  it.  Such,  too,  is  the  effect  of  the 
levy  of  an  attachment  when  followed  by  a  judgment.  So,  too, 
I  presume,  would  be  the  levy  of  a  fieri  facias  from  another 
county  when  levied  before  the  statute  which  required  the  filing 
of  such  levy  with  the  circuit  clerk  and  the  recorder,  and  de- 
clared its  effect  as  notice  to  be  from  such  filing.  These  orders 
of  the  county  court  (and,  we  may  admit,  this  sale-book,)  were 
records  ;  but  still,  every  matter  of  record  is  not  constructive  no- 
tice of  the  subject  matter  of  it  to  all  strangers.  No  such  effect 
has  been  given  to  these  records  by  the  recording  or  other  laws 
of  the  State,  nor  can  such  effect  be  claimed  for  them  by  rea- 
son of  their  affecting  the  land,  like  judgments  and  such  mesne 
and  final  process  referred  to.  In  tracing  title  to  or  through  the 
county,  as  through  or  from  any  other  vendors,  we  should  go 
to  the  recorder's  books,  and  to  the  judicial  records  and  levies, 
where  evidences  of  conveyances,  contracts,  incumbrances  and 
liens  are  kept  and  to  be  found."  This  language  and  reason- 
ing are  equally  applicable  to  a  proceeding  in  the  county  court 
by  an  administrator  for  a  decree  to  sell  land  to  pay  debts. 

Stokes  et  al,  v.  Riley  et  al.  121  111.  166,  does  not  militate 
against  this  position.  There  was  actual  notice  of  the  judg- 
ment.   Besides,  the  statute  made  the  judgment  in  that  case 
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a  lien,  and  the  subsequent  purchaser  was  bound  to  take  notice, 
as  is  held  in  Boiirland  v.  County  of  Peoria  et  al.,  supra. 

An  unrecorded  administrator's  deed,  in  the  absence  of  actual 
notice  of  it,  or  the  proceeding  under  which  it  was  obtained,  is 
not  such  constructive  notice  as  will  invalidate  the  title  of  a 
subsequent  bona  fide  purchaser. 

The  contention  that  appellant  is  not,  within  the  meaning  of 
the  law,  a  bona  fide  purchaser,  is  without  force.  We  find  no 
evidence  in  the  record  on  which  to  base  it.  The  only  fact 
suggested  is  inadequacy  of  consideration  named  in  her  deed. 
When  we  consider  that  the  deeds  through  which  appellee  claims 
are  all  upon  mere  nominal  considerations,  it  can  scarcely  be 
presumed  that  this  property  was  of  such  great  value  in  the 
market  as  to  make  the  consideration  named  in  appellants' 
deed  evidence  of  bad  faith  on  her  part.  The  presumption  is 
that  she  ^s  a  bona  fide  purchaser,  and  the  burden  of  proof  to 
show  bad  faith  or  want  of  consideration  is  upon  appellee. 
{Ryder  v.  Rush,  102  111.  338.)  That,  at  least,  was  a  question 
for  the  jury. 

The  fourth  assignment  of  error  is  well  made,  and  the  judg- 
ment below  must  be  reversed.  Judgment  reversed. 

Mr.  Justice  Craig  :  I  do  not  concur  in  that  portion  of  the 
opinion  holding  that  the  proceedings  in  the  county  court  to 
sell  the  lands  to  pay  debts  were  not  notice.  In  a  proceeding 
to  sell  lands  to  pay  debts  in  the  county  court,  in  the  county 
where  the  lands  are  located,  the  proceedings  ought  to  have  the 
same  force  and  effect,  so  far  as  notice  is  concerned,  as  a  judg- 
ment or  decree  rendered  in  the  circuit  court.  Purchasers  are 
bound  to  take  notice  of  judgments  and  decrees  in  the  circuit 
court  in  the  county  where  lands  purchased  are  located,  and  I 
see  no  reason  why  a  purchaser  should  not  be  bound  to  take 
notice  of  a  decree  in  the  county  court,  rendered  in  a  proceeding 
to  sell  lands  to  pay  debts. 
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The  Wight  Fire  Proofing  Company 

V. 

Peter  Poczekai. 

Filed  at  Ottawa  October  31,  1889. 

1.  Evidence — opinions  of  witnesses.  As  to  matters  whicli  do  not  so- 
far  partake  of  the  nature  of  a  science  as  to  require  a  course  of  previous 
habit  or  study  in  order  to  an  attainment  of  a  knowledge  of  them,  the 
opinions  of  witnesses,  though  exi^erts,  are  not  admissible  as  evidence. 

2.  Same — on  the  question  of  negligence.  "Where  the  negligence  of 
the  defendant,  relied  on  as  a  ground  of  action,  is  in  the  manner  in  which 
the  servants  of  the  defendant  proceeded  in  getting  ready  for  the  per- 
formance of  certain  work,  evidence  to  show  a  want  of  negligence  in  a 
different  matter  Avill  be  properly  excluded. 

3.  Practice  —  directing  what  the  verdict  shall  be.  Where  there  is 
evidence  tending  to  prove  the  facts  necessary  to  a  recovery  by  the 
plaintiff,  it  is  not  error  for  the  trial  court,  at  the  conclusion  of  the 
plaintiff's  case,  to  refuse  to  instruct  the  jury  to  find  for  the  defendant. 

4.  In  an  action  to  recover  damages  for  an  injury  caused  by  alleged 
negligence  on  the  part  of  the  defendant,  the  court  modified  an  instruc- 
tion asked  by  the  defendant,  by  the  insertion  of  the  word  "sufficient,'* 
so  that  it  concluded  :  "If  the  fact  of  negligence  be  doubtful,  the  de- 
fendant is  entitled  to  the  verdict.  The  fact  of  an  accident  having 
occurred  is  not  of  itself  [sufficient]  evidence  of  negligence  :  "  Held, 
that  there  was  no  error  in  the  modification.  In  such  case,  the  fact  that 
a  girder  on  the  roof  of  a  house  did  fall,  the  falling  of  which  caused  the 
injury,  afforded  some  evidence  of  negligence  under  the  circumstances 
proved,  and'the  court  properly  refused  to  exclude  that  fact  wholly  from 
the  consideration  of  the  jury  on  the  question  of  negligence. 

5.  Same — time  to  object— for  a  variance.  A  party  must  take  advan- 
tage of  a  variance  between  the  pleadings  and  the  evidence  in  the  trial 
court,  so  that  it  may  be  obviated  by  amendment.  The  failure  to  there 
object  will  be  regarded  as  a  waiver  of  the  objection. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  John  P.  Altgeld,  Judge,  presiding. 
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Mr.  William  Eliot  Furness,  for  the  appellant: 
This  court  may  review  the  evidence  to  see  if  it  justified  the 
ruHngs  of  the  trial  and  Appellate  courts.  Holmes  v.  Rail- 
road Co,  94  111.  444;  Union  Ry.  Co.  v.  Shacklet,  119  id.  232; 
Railroad  Co.  v.  Thompson,  116  id.  159 ;  Launtz  v.  People,  113 
id.  144 ;  City  of  Mattoon  v.  Fallin,  id.  250 ;  Fitch  v.  Johnson, 
104  id.  119. 

Not  only  must  negligence  be  shown,  but  this  negligence 
must  be  shown  to  have  caused  the  accident.  Shearman  & 
Redfield  on  Negligence,  sec.  25 ;  Weeks  on  Damnum  Absque 
Injuria,  sec.  120  ;  Bigelow  on  Torts,  chap.  16,  sec.  9  ;  Pollock 
on  Torts,  pp.  *252,  360  ;  Blackstone's  Pub.  Ed. ;  Hammack  v. 
White,  11  C.  B.  (N.  S.)  588;  Callon  v.  Wood,  8  id.  568;  Rail- 
road Co.  V.  Jones,  76  111.  311;  Hunting  v.  Baldwin,  6  Bradw. 
547;  Cooley  on  Torts,  (ed.  1880,)  pp.  68,  69;  Marble  v.  City 
of  Worcester,  4  Gray,  395  ;  Haley  v.  Railroad  Co.  21  Iowa,  15  ; 
Railroad  Co.  v.  Carroll,  12  Bradw.  643  ;  Harlan  v.  Railroad  Co, 
65  Mo.  22;  Daniel  v.  Railroad  Co.  L.  E.  (3  C.  P.)  216;  Hoi- 
brook  V.  Railroad  Co.  12  N.  Y.  236  ;  Kelsey  v.  Jewett,  28  Hun, 
51 ;  State  v.  Railroad  Co.  58  Md.  482 ;  Railroad  Co.  v.  Boyer, 
97  Pa.  St.  91;  Pennsylvania  Co.  v.  Hensil,  70  Ind.  569;  Les- 
ter V.  Pittsford,  7  Vt.  158 ;  Crandall  v.  Transportation  Co.  16 
Fed.  Rep.  75;  Smith  v.  Railroad  Co.  37  Mo.  287;  Parrott  v. 
Wells,  15  Wall.  524. 

There  is  a  variance  between  the  declaration  and  the  evi- 
dence. Railroad  Co.  v.  McKee,  43  111.  119;  Railroad  Co.  v. 
Foss,  88  id.  551;  Railroad  Co.  v.  Morgan,  72  id.  155;  Gavin 
V.  Chicago,  97  id.  66 ;  Bloomington  v.  Goodrich,  88  id.  558 ; 
Railroad  Co.  v.  Beggs,  85  id.  80 ;  City  of  Mattoon  v.  Fallin, 
113  id.  249. 

The  modifying  of  the  instruction  of  the  defendant  may  have 
prejudiced  the  jury. 

The  refusal  to  allow  the  witness  Wight  to  answer  the  ques- 
tions as  to  the  effect  of  putting  up  the  centering  boards,  was 
error,  because  the  witness  might  have  shown  that  the  contin- 


Wight  Fire  Proofing  Co.  v.  Poczekai. 


141 


Brief  for  the  Appellee. 

uing  to  work  by  the  defendant's  servants, — their  work  being 
to  put  up  the  centering  boards, — was  not  neghgence,  but  the 
very  reverse. 

Mr.  Nelson  Monroe,  for  the  appellee : 

In  this  ease,  which  was  one  for  negligence,  a  recovery  was 
had  in  the  trial  court,  which  judgment  was  affirmed  by  the 
Appellate  Court.  This  court  is  precluded  from  considering 
or  from  examining  any  of  the  controverted  questions  of  fact, 
or  from  considering  whether  the  verdict  is  sustained  by  the 
evidence.  Railroad  Co.  v.  Morgenstern,  106  111.  216 ;  Fitch  v. 
Johnson,  104  id.  Ill;  Bennett  v.  Connelly,  103  id.  50;  City 
of  Mattoon  v.  Fallin,  113  id.  249  ;  Bridge  Co.  v.  Comrs.  of  High- 
ways, 101  id.  518. 

The  point  endeavored  to  be  made  in  appellant's  brief  is,  that 
this  court,  while  it  can  not  review  any  controverted  questions 
of  fact,  may  examine  the  facts  as  to  whether  they  are  sufficient 
to  sustain  a  recovery  or  authorize  the  judgment.  This  is  not 
the  rule. 

The  rule,  as  laid  down  by  the  court,  is,  that  the  judgment 
of  the  Appellate  Court  is  conclusive,  not  only  of  the  eviden- 
tiary facts,  but  also  the  principal  facts  upon  which  a  right  of 
recovery  is  claimed.  Bridge  Co.  v.  Comrs.  of  Highways,  101 
111.  518;  City  of  Mattoon  v.  Fallin,  113  id.  249;  Fitch  v. 
Johnson,  104  id.  111. 

This  court  can  not  review  questions  of  fact,  except  as  to  the 
ruling  of  the  trial  court  as  to  their  admission  in  evidence,  or 
for  the  purpose  of  passing  upon  the  instructions.  Bridge  Co, 
V.  Comrs.  of  Highways,  101  111.  518  ;  City  of  Mattoon  v.  Fallin, 
113  id.  249. 

The  objection  of  a  variance  can  not  be  made  for  the  first 
time  in  this  court.  City  of  Elgin  v.  Kimball,  90  111.  356 ;  Snell 
V.  Cottingham,  72  id.  161  ;  Railroad  Co.  v.  Estes,  96  id.  470. 

Both  of  the  two  questions  asked,  to  which  the  court  refused 
to  allow  answers  by  the  witness,  were  questions  for  the  jury 
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to  answer  in  their  own  minds,  after  they  had  been  told  all  the 
facts  and  circumstances  connected  with  and  surrounding  the 
matters  which  were  being  inquired  about.  Pennsylvania  Co. 
V.  Conlan,  101  111.  93. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court : 

Appellee  recovered  judgment  in  the  Superior  Court  of  Cook 
county,  in  case,  for  $2000,  and  on  appellant's  appeal  the  judg- 
ment was  affirmed  by  the  Appellate  Court  for  the  First  District. 

Busse  &  Sturtevant  had  the  contract  for  the  mason  work 
on  a  building  which  the  Phoenix  Insurance  Company  of  Brook- 
lyn was  erecting  on  the  south-west  corner  of  Clark  and  Jackson 
streets,  in  Chicago,  and  appellee  was  working  for  them.  On 
December  6,  1886,  the  mason  work  was  finished,  and  appellee 
"was  employed,  with  others,  in  lowering  certain  planks  which 
had  been  used  by  the  masons  for  scaffolding,  from  the  attic 
floor  of  the  unfinished  building,  through  an  elevator- way,  by 
means  of  a  rope,  to  the  floor  below.  In  the  performance  of 
this  duty,  and  at  the  time  he  was  injured,  appellee  was  using 
due  and  ordinary  care.  Oyer  him,  on  the  framework  of  the 
roof,  some  of  the  servants  of  the  appellant  were  at  work.  Ap- 
pellant had  a  contract  for  doing  the  fire-proofing  of  the  building, 
and  its  servants  on  the  frame  of  the  roof  composed  a  gang  of 
three  or  four  men,  who  were  preparing  the  "centerings,"  so- 
called,  necessary  to  be  put  in  place  in  order  to  enable  the 
appellant  to  lay  the  fire-proof  arches  between  the  girders 
forming  the  frame  of  the  roof.  The  centerings  were  a  sort  of 
platform,  supported  from  above,  built  close  to  and  under  the 
girders,  on  which  the  tiles  of  the  arches,  flat  on  the  under  side, 
were  laid  and  rested  until  the  mortar  with  which  they  were 
built  should  harden,  and  on  which  the  workmen  employed  in 
springing  the  arches  stood  while  working.  The  appellant  had 
nothing  to  do  with  the  iron  work  of  the  building,  and  the  gird- 
ers of  the  roof  had  been  put  in  place  by  a  contractor  who  had 
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done  the  iron  work.  They  ran  north  and  south,  were  some 
six  or  seven  feet  apart,  and,  as  the  morning  in  question  was 
frosty,  they  were  slippery.  The  centering  gang  were  working 
over  that  part  of  the  attic  floor  where  appellee  was  at  work, 
and  Lynch,  the  foreman  of  the  gang,  in  stepping  around  upon 
the  roof  girders,  stepped  on  a  short  iron  girder,  weighing  five 
or  six  hundred  pounds,  and  loose  at  both  ends,  which  was  no 
part  of  the  roof,  and  which  was  lying  east  and  west  across  the 
north  and  south  girders,  which  were,  in  that  place,  about  as 
far  apart  as  the  short  girder  was  long.  Lynch  called  the  at- 
tention of  Lee,  another  of  appellant's  workmen,  to  the  fact  of 
the  loose  girder.  A  few  moments  thereafter  he  ordered  Lee 
to  go  below  to  the  attic  floor  and  tie  the  timber  cross-pieces 
to  a  rope,  by  which  he  (Lynch)  would  haul  them  up.  This 
order  was  obeyed  by  Lee,  and  when  the  rope  was  tied  to  one 
of  the  cross-pieces  he  notified  Lynch  to  pull  up.  The  latter 
at  this  time  was  standing,  with  the  rope,  on  one  of  the  girders 
this  loose  girder  was  resting  on,  and  not  more  than  three  or 
four  feet  away  from  it.  Lee,  who  was  a  witness  for  appellee, 
stated  in  his  testimony  :  "As  he  (Lynch)  hauled  away  I  looked 
up  after  the  cross-piece,  and  as  the  cross-piece  got  up  I  seen 
this  girder  turn  over  on  its  end  and  drop."  This  short  girder, 
in  falling,  struck  appellee,  and  inflicted  upon  him  the  injuries 
to  recover  damages  for  which  the  suit  was  brought. 

Several  grounds  are  urged  for  the  reversal  of  the  judgment. 
It  is  claimed  there  is  a  variance  between  the  declaration  and 
the  evidence  in  respect  to  the  acts  of  negligence  which  caused 
the  injury.  The  variance  suggested  does  not  seem  to  be  of  a 
very  substantial  character,  but  be  this  as  it  may,  appellant 
can  not  now  avail  himself  of  it.  It  does  not  appear,  from  the 
record,  that  any  claim  of  variance  on  the  ground  now  indicated 
was  made  in  the  trial  court,  and  if  there  made,  and  deemed 
essential,  it  could  readily  have  been  obviated  by  amendment. 
The  failure  of  appellant  to  there  object  on  the  ground  of  the 
variance,  must  be  regarded  as  a  waiver  of  the  objection.  City 
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of  Elgin  v.  Klmhall,  90  111.  356 ;  Indianapolis  and  St.  Louis 
Railroad  Co.  v.  Estes,  96  id.  470;  St.  Clair  County  Benevolent 
Society  v.  Fietsam,  97  id.  474. 

The  main  ground  of  alleged  error  is,  that  when  appellee 
rested  his  case  the  Superior  Court  denied  the  motion  of  ap- 
pellant to  direct  the  jury  to  return  a  verdict  for  the  defendant. 
The  gist  of  the  action  was  the  alleged  negligence  of  the  defend- 
ant, through  its  servants,  and  that  such  negligence  was  the 
proximate  cause  of  the  injury  to  the  plaintiff.  There  was 
evidence  before  the  j  ury  tending  to  prove  both  of  these  propo- 
sitions. The  foreman  of  appellant  knew  the  girder  was  loose, 
and  that  it  rested  upon  frosty  and  slippery  iron  supports,  and 
whether  or  not  it  was  culpable  negligence,  under  such  circum- 
stances, to  stand  upon  the  supporting  girder,  and  in  such  close 
proximity  to  the  short  and  loose  girder,  and  pull  up  timbers 
from  below  with  a  rope,  was  a  proper  question  of  fact  for  the 
determination  of  the  jury.  As  the  cross-piece  got  up  to  where 
Lynch  was  standing,  not  more  than  three  or  four  feet  from 
the  girder,  the  girder  was  seen  to  turn  on  its  end  and  fall. 
We  are  unable  to  say,  as  matter  of  law,  it  was  not  a  legitimate 
inference  and  conclusion  for  a  jury,  from  this  testimony,  taken 
in  connection  with  the  other  circumstances  in  proof,  that  the 
timber,  or  the  rope  with  which  it  was  hauled,  came  in  contact 
with  the  girder  and  caused  one  end  of  it  to  slide  from  its  sup- 
port. There  was  no  error  in  the  action  of  the  court  in  refusing 
to  take  the  case  from  the  jury. 

The  court  sustained  objections  to  two  questions  asked  of  the 
witness  Wight,  and  such  refusal  is  assigned  as  error.  The 
questions  were  as  follows:  "Placing  the  centering  boards  in 
position,  what  effect  would  it  have  as  to  any  mass  or  plank 
resting  on  top  of  the  beams,  with  reference  to  its  reaching  or 
falling  below?"  and,  "When  the  centering  beams  are  in  posi- 
tion, can  anything  fall  from  above  down  below  ?"  Such  ruling 
was  not  erroneous,  and  for  two  sufficient  reasons.  In  the  first 
place,  the  rule  is,  that  as  to  matters  which  do  not  so  far  par- 
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take  of  the  nature  of  a  science  as  to  require  a  course  of  previous 
habit  or  study  in  order  to  an  attainment  of  a  knowledge  of 
them,  the  opinions  of  witnesses,  though  experts,  are  not  ad- 
missible as  evidence.  (Pennsylvania  Co.  v.  Conlan,  101  111. 
93,  and  authorities  there  cited.)  Besides  this,  the  negligence 
here  in  issue  was  not  in  the  mere  act  of  placing  the  centering 
boards  in  position,  but  was  in  the  alleged  negligent  manner  in 
which  the  servants  of  appellant  proceeded  in  getting  ready  for 
the  performance  of  such  work. 

It  is  not  claimed  it  was  error  to  refuse  the  last  instruction 
in  the  series  asked  by  appellant,  but  it  is  insisted  the  modifi- 
cation made  therein  by  the  court  rendered  it  erroneous.  The 
modification  made  was  the  insertion  of  the  word  "sufficient." 
The  conclusion  of  the  instruction,  as  given  to  the  jury,  was  as 
follows :  "If  the  fact  of  negligence  be  doubtful,  from  the  evi- 
dence, the  defendant  is  entitled  to  the  verdict.  The  fact  of 
an  accident  having  occurred,  is  not,  of  itself,  sufficient  evidence 
of  negligence."  It  would  seem,  the  fact  the  girder  did  fall 
affords  some  evidence  it  was  lying  in  such  condition  and  posi- 
tion upon  the  beams  as  that  it  was  liable  to  be  precipitated 
below,  where  appellee  and  others  were  at  work,  if  a  moving 
body  came  in  contact  with  it.  The  servants  of  appellant  knew 
it  was  there,  and  were  fully  advised  it  was  loose,  and  that  the 
irons  which  supported  it  w^ere  frosty  and  slippery,  and  we  see 
no  good  reason  why  the  fact  it  actually  fell  should  have  been 
wholly  excluded  from  the  jury  in  the  consideration  of  the  ques- 
tion of  the  alleged  negligence.  The  court  told  the  jury,  in 
substance,  that  the  fact  it  fell  did  not  establish  negligence, 
but,  beyond  that,  left  the  question  of  negligence  to  be  deter- 
mined by  the  jury  upon  all  the  evidence  before  them.  We  are 
unable  to  see  that  appellant  has  any  cause  of  complaint  in 
this  action  of  the  court. 

We  find  no  error  in  the  record,  and  the  judgment  of  the 
Appellate  Court  is  affirmed. 

Judgment  affirmed. 

10—130  Lli,. 
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The  Mobile  and  Ohio  Eailroad  Company 

V. 

William  Davis. 

Filed  at  Mt.Vernon  October  31, 1889. 

1.  Negligence — railway  signal  at  highway  crossing — and  herein,  what 
is  a  "highway."  Section  6  of  the  "Act  in  relation  to  fencing  and  oper- 
ating railroads,"  approved  March  31, 1874,  requires  the  ringing  of  a  bell 
or  blowing  of  a  whistle  at  the  distance  of  "eighty  rods  from  the  place 
where  the  railroad  crosses  or  intersects  any  public  highway,"  etc.:  Held, 
the  words  "any  public  highway,"  as  here  used,  are  not  limited  in  their 
signification  to  the  common  public  roads  in  the  country,  but  their 
meaning  is  broad  enough  to  include  streets  and  roads  in  incorporated 
cities  and  towns, 

2.  The  term  "highway"  is  generic,  inclusive  of  all  public  ways,  and 
means  a  public  road,  which  every  person,  whether  an  inhabitant  or  a 
stranger,  has  a  right  to  use  for  passage  and  traffic.  The  term  will,  there- 
fore, include  streets  in  cities,  footways  or  sidewalks,  turnpikes,  plank- 
roads  and  bridges. 

3.  Same — negligence  as  a  question  of  fact.  "Whether  a  railway  com- 
pany failed  to  ring  a  bell  or  blow  a  whistle  when  approaching  a  high- 
way crossing,  at  which  place  a  train  collided  with  the  plaintiff's  team, 
and  whether  the  plaintiff  was  guilty  of  a  want  of  ordinary  care  in  at- 
tempting to  pass  over  the  track,  are  questions  of  fact  for  the  jury. 

4.  New  tkial — attorney  associating  with  a  juror.  Pending  the  trial 
of  a  cause,  after  the  evidence  was  closed,  but  before  argument  to  the 
jury,  the  attorney  for  the  plaintiff  (who  was  the  prevailing  party)  was 
seen  drinking  and  "clinking"  glasses,  in  a  public  saloon,  with  one  of 
the  jurors  trying  the  case.  So  far  as  appeared,  the  only  subject  of  con- 
versation between  the  attorney  and  the  juror,  on  the  occasion,  was  some 
old  litigation  in  which  the  juror's  wife  had  been  involved,  and  which 
had  just  then  been  compromised,  the  same  attorney  having  represented 
the  adverse  interest :  Held,  the  mere  matter  of  such  association,  under 
the  circumstances,  between  the  juror  and  the  attorney  was  improper, 
and  was  ground  for  reversal  of  the  judgment. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Monroe 
county ;  the  Hon.  George  W.  Wall,  Judge,  presiding. 
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Messrs.  Lansden  &  Leek,  for  the  appellant : 
The  words  "public  highway,"  in  the  statute  requiring  the 
sounding  of  a  bell  or  whistle  on  a  train  approaching  a  crossing, 
refer  only  to  public  roads  in  the  country,  and  not  to  streets  in 
the  limits  of  cities  and  villages.  Cleaves  v.  Jordan,  34  Me.  9 ; 
Waterford  v.  Oxford  Co.  59  id.  450 ;  Railroad  Co,  v.  State,  51 
Miss.  137.  See,  also,  Starr  &  Curtis'  Stat.  chap.  114,  sees. 
67,  68,  71,  99. 

Appellee  was  guilty  of  such  contributory  negligence  as  to 
bar  a  recovery.  (Steves  v.  Railroad  Co.  18  N.  Y.  425.)  It  was 
his  duty  to  look  and  listen  for  a  train  before  attempting  to 
pass  over  a  crossing.  Railroad  Co.  v.  Jacobs,  63  111.  178; 
Railway  Co.  v.  Hatch,  79  id.  137;  Railroad  Co.  v.  Harwood, 
SO  id.  88;  Railroad  Co.  v.  Damerell,  81  id.  450;  Railway  Co, 
V.  Diviick,  96  id.  42. 

The  settled  doctrine  of  the  courts  of  this  State,  supported 
by  a  long  line  of  unbroken  authority,  is,  that  it  is  the  duty  of 
a  person  about  to  cross  a  railroad  track  to  look  and  listen  for 
approaching  trains,  and  the  neglect  of  that  duty  is  such  gross 
negligence  as  precludes  all  right  of  recovery  in  case  of  collision. 
Railroad  Co.  v.  Still,  19  111.  499;  Railroad  Co.  v.  Dill,  22  id. 
265  ;  Railroad  Co.  v.  Gretzner,  46  id.  83  ;  Railroad  Co.  v.  Riley, 
47  id.  515;  Railroad  Co.  v.  Manly,  58  id.  300;  Railroad  Co, 
V.  Jacobs,  63  id.  179;  Railroad  Co.  v.  Lee,  68  id.  576;  Rail- 
road Co.  V.  Jones,  76  id.  312  ;  Railroad  Co.  v.  Bell,  70  id.  102  ; 
Railroad  Co.  v.  Van  Patten,  64  id.  516;  Railroad  Co.  v.  Dam- 
erell, 81  id.  455;  Railroad  Co.  v.  Hicks,  13  Bradw.  407. 

The  court  should  have  granted  a  new  trial  on  the  ground  of 
the  conduct  of  appellee's  counsel  with  the  juror.  Knight  v. 
Freeport,  13  Mass.  218;  Cottle  v.  Cottle,  2  Greenl.  140;  Lyons 
V.  Lawrence,  12  Bradw.  531 ;  Martin  v.  Mor clock,  32  111.  485. 

Mr.  William  Winkelman,  for  the  appellee : 
The  statute  (chap.  131,  sec.  1,  subdiv.  16,)  provides,  that 
the  word  "highway,"  "road"  or  "street"  "may  include  any  road 
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laid  out  by  authority  of  the  United  States,  or  of  this  State,  or 
of  any  town  or  county  of  this  State,"  etc.  Again,  we  contend 
that  a  public  street  in  a  town  or  city,  open  for  pedestrians,  is 
a  public  highway  as  much  as  a  highway  in  the  country. 

In  Shearman  &  Kedfield  on  Negligence,  (p.  408,  sec.  343,) 
the  authors  say:  "The  term  'highway'  is  a  generic  phrase,  in- 
clusive of  all  public  ways,  it  being  defined  to  mean  a  public 
road  or  thoroughfare  which  every  person  has  a  right  to  use. 
The  term  will,  therefore,  include  streets  in  cities,"  etc.  See 
the  many  authorities  cited  in  note. 

The  Supreme  Court  of  Indiana  says :  "A  public  street  in  a 
town  is  a  public  highway."    State  v.  Mathis,  21  Ind.  278. 

The  Supreme  Court  of  Michigan  says:  "The  streets  of  De- 
troit are  public  highways,  like  all  other  roads."  City  of  De- 
troit V.  Blackly,  21  Mich.  84. 

The  Supreme  Court  of  Massachusetts  says  :  "In  the  statute 
of  1786,  (sec.  7,)  giving  double  damages  for  an  injury  received 
through  a  defect  in  any  highway,  the  term  'highway '  includes 
townway."  Jones  v.  Inhabitants  of  Andover,  6  Pick.  58;  Davis 
V.  Smith,  130  Mass.  113;  Railroad  Co,  v.  Dunn,  78  111.  197. 

To  the  last  point  made  by  counsel  for  appellant,  upon  which 
they  ask  reversal  of  the  judgment,  we  deem  it  a  sufficient 
answer  to  say,  that  it  appears  from  the  affidavits  of  Winkel- 
man,  Allen  and  Burroughs,  that  the  act  of  touching  glasses 
was  by  mere  accident.  (Hilliard  on  New  Trials,  p.  202,  chap. 
10,  sec.  6.)  And  if  the  act  done  was  a  mere  accident  or  inad- 
vertence, without  any  improper  design,  and  if  it  can  be  safely 
assumed  that  it  had  no  improper  influence  on  the  mind  of  the 
juror,  there  can  be  no  just  or  reasonable  ground  to  disturb  the 
verdict.  (Vaughn  v.  Dotson,  2  Swan.  348.)  Accordingly,  it 
has  been  held  that  the  casual  treating  of  a  juror  by  the  pre- 
vailing party,  or  one  in  his  employ,  without  any  design  to  bias 
or  influence  him,  where  there  is  no  cause  to  believe  that  the 
juror  was  influenced  by  the  occurrence,  is  not  a  ground  for  a 
new  trial.    Hilliard  on  New  Trials,  p.  204,  chap.  10,  sec.  8. 
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Opinion  of  the  Court. 
Mr.  Justice  Magruder  delivered  the  opinion  of  the  Court : 

This  is  an  action  on  the  case,  brought  in  the  Circuit  Court 
of  Monroe  County  by  the  appellee  against  the  appellant  Com- 
pany, to  recover  damages  for  personal  injuries,  and  for  inju- 
ries to  personal  property,  as  hereafter  stated.  The  trial  below 
resulted  in  verdict  and  judgment  in  favor  of  the  plaintiff,  and 
the  Appellate  Court  has  affirmed  the  judgment  of  the  Circuit 
Court.  The  case  is  brought  here  by  appeal  from  the  Appel- 
late Court. 

The  declaration  avers  in  substance,  that,  on  June  15,  1886, 
the  plaintiff  was  riding  in  his  wagon  drawn  by  a  pair  of  mules 
along  the  public  highway  from  the  town  of  Columbia  in  Monroe 
County  to  the  town  of  Centerville  in  St.  Clair  County,  and, 
while  crossing  the  railway  track  of  the  defendant  at  the  point, 
where  such  track  crosses  the  highway  in  the  incorporated  town 
of  Columbia,  his  team  was  struck  by  a  passing  train;  that 
plaintiff  was  thrown  from  the  wagon  and  received  severe  bodily 
injury;  that  the  wagon  was  so  broken  and  injured  as  to  be 
useless ;  that  one  of  the  mules  was  killed,  and  the  other  had 
one  of  his  legs  broken,  etc. ;  that  plaintiff  was  using  all  reason- 
able care  and  diligence  to  avoid  an  accident ;  that  the  injuries 
resulted  from  the  negligence  and  carelessness  of  the  servants 
of  the  defendant  in  control  of  the  locomotive  and  train,  in  not 
ringing  a  bell  or  blowing  a  whistle  at  a  distance  of  at  least 
eighty  rods  from  the  crossing  of  the  highway,  and  in  not  con- 
tinuing such  ringing  or  whistling  until  the  highway  was  reached. 

First,  it  is  claimed,  that  the  charge  of  a  failure  to  ring  a 
bell  or  blow  a  whistle  is  not  sustained  by  the  evidence,  and 
that  the  plaintiff  was  guilty  of  a  want  of  ordinary  care.  These 
are  questions  of  fact,  and  we  cannot  consider  them. 

Second,  the  trial  court  was  requested  by  the  defendant  to 
instruct  the  jury,  that  section  6  of  an  "Act  in  relation  to  fenc- 
ing and  operating  railroads,"  approved  March  31,  1874,  (Starr 
&  Cur.  Rev.  Stat.  chap.  114,  sec.  68,  page  1927)  does  not  ap- 
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ply  to  the  crossings  of  railroads  with  streets  within  the  corpo- 
rate limits  of  a  city  or  town,  "and  that,  if  it  should  appear 
from  the  evidence  that  the  Centerville  road  is  a  street  in  the 
town  of  Columbia,  and  that  the  crossing  in  question  is  within 
its  corporate  limits,  then  this  statute  has  no  application  to  the 
case  at  bar."  The  court  refused  to  give  the  instruction,  and 
such  refusal  is  assigned  as  error. 

Section  6  is  as  follows :  "Every  railroad  corporation  shall 
cause  a  bell  of  at  least  thirty  pounds'  weight  and  a  steam 
whistle  (to  be)  placed  and  kept  on  each  locomotive  engine, 
and  shall  cause  the  same  to  be  rung  or  whistled  by  the  en- 
gineer or  fireman,  at  the  distance  of  at  least  eighty  rods  from 
the  place  where  the  railroad  crosses  or  intersects  any  public 
highway,  and  shall  be  kept  ringing  or  whistling  until  such 
highway  is  reached." 

The  words,  ''any  public  highway,'"  as  here  used,  are  not  lim- 
ited, in  their  signification,  to  the  common  public  roads  in  the 
country,  but  their  meaning  is  broad  enough  to  include  streets 
and  roads  in  incorporated  cities  and  towns. 

Shearman  and  Eedfield,  in  their  work  on  the  Law  of  Negli- 
gence (vol.  2,  sec.  333,  (4th  ed.)),  say:  "The  term  'highways 
is  generic,  inclusive  of  all  public  ways,  and  means  a  public 
road  which  every  person,  whether  an  inhabitant  or  a  stranger, 
has  a  right  to  use  for  passage  and  traffic.  The  term  will, 
therefore,  include  streets  in  cities,  footways  or  sidewalks,  turn- 
pikes, plank-roads  and  bridges."  The  statement  of  the  text 
writers  is  sustained  by  numerous  authorities.  To  the  same 
effect,  also,  are  State  v.  Mathis,  21  Ind.  278  ;  City  of  Detroit  v. 
Blackly,  21  Mich.  84;  Jones  v.  Inhabitants  of  Andover,  6  Pick. 
58  ;  Davis  v.  Smith,  130  Mass.  113 ;  State  v.  Wilkinson,  2  Vt. 
480.  In  the  latter  case  the  Supreme  Caurt  of  Vermont  say : 
"A  common  street  and  public  highway  are  the  same,  and  any 
way,  which  is  common  to  all  the  people,  may  be  called  a  high- 
way." 
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In  St.L.,  V.  dt  T.  H.  R.  R.  Co.  v.  Dunn,  78  111.  197,  the 
precise  question  here  discussed  did  not  arise,  but  it  was  held 
that  the  failure  to  ring  a  bell  or  blow  a  whistle,  as  required  by 
this  statute,  was  an  act  of  negligence  on  the  part  of  a  railroad 
company  when  one  of  its  trains  was  crossing  a  street  in  the 
city  of  East  St.  Louis.  In  paragraph  16  of  section  1  of  "An 
Act  to  revise  the  law  in  relation  to  the  construction  of  the  stat- 
utes," approved  March  5,  1874,  (Starr  &  Cur.  Stat.  chap.  131, 
page  2331),  occurs  the  following  definition  :  "The  word  'high- 
way,' 'road'  or  'street'  may  include  any  road  laid  out  by  the 
authority  of  the  United  States,  or  of  this  State,  or  of  any  town 
or  county  of  this  State,  and  all  bridges  upon  the  same."  In 
the  case  at  bar,  the  Centerville  road,  where  the  appellee  and 
his  property  were  injured,  appears  to  have  been  laid  out  by 
the  authority  of  the  town  of  Columbia,  and  is  therefore  em- 
braced within  the  statutory  meaning  of  the  word  "highway." 

The  case  in  Mississippi,  to  which  counsel  refers  us,  is  op- 
posed to  the  weight  of  authority  upon  this  subject.  The  cases 
cited  from  Maine  are  based  upon  a  statute  in  that  State,  which 
restricts  the  meaning  of  the  word  "highway"  to  county  roads 
and  "county  ways,"  and  excludes  "town  ways."  These  cases 
have  no  application  here. 

We  are  of  the  opinion  that  there  was  no  error  in  refusing 
the  instruction  asked  for. 

Third,  the  next  error  assigned  is  the  refusal  of  the  Circuit 
Court  to  grant  a  new  trial  for  reasons  set  forth  in  certain  affi- 
davits presented  in  support  of  the  motion  for  a  new  trial.  The 
following  are  the  affidavits  : 

"Personally  appeared  before  me,  the  undersigned,  clerk  of 
the  circuit  court  of  Monroe  county,  Charles  E.  Weller,  who, 
being  duly  sworn,  says  that  he  acted  as  stenographer  in  re- 
porting the  testimony  in  the  above  case ;  that  upon  the  ad- 
journment of  the  court,  at  about  half -past  nine  in  the  evening, 
at  the  conclusion  of  the  testimony  in  the  case,  he  stepped  into 
a  saloon  immediately  opposite  the  court  house  in  the  town  of 
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Waterloo,  and  there  saw  the  plamtiff's  attorney,  William  Win- 
kelman,  standing  at  the  counter  of  the  saloon  with  one  of  the 
jurors  engaged  in  trying  the  said  cause,  Thomas  Allen  by  name, 
knocking  their  glasses  together  as  though  in  token  of  pledge, 
and  then  draining  their  glasses  of  beer." 

"W.  H.  Horine,  Jr.,  of  lawful  age,  being  duly  sworn,  says 
that  he  is  the  State's  attorney  for  said  county  of  Monroe  ;  that 
whilst  the  trial  of  the  above  case  was  in  progress,  and  after 
the  conclusion  of  the  testimony  in  the  case,  but  before  the 
closing  arguments  in  said  cause,  about  9  :30  P.  M.  of  March 
29,  1888,  he  saw  counsel  for  plaintiff  in  said  cause,  William 
Winkelman,  in  the  saloon  on  the  ground  floor  of  the  City  Hotel, 
opposite  the  court  house,  in  the  town  of  Waterloo,  drinking 
beer  with  one  of  the  jurors  then  engaged  in  trying  the  above 
cause,  Thomas  Allen  by  name,  knocking  their  glasses  together 
as  if  drinking  to  each  other's  health,  or  otherwise  pledging 
themselves." 

"Albert  J.  Kunster,  being  first  duly  sworn,  of  lawful  age, 
says  he  is  the  proprietor  of  the  drug  store  adjoining  the  City 
Hotel,  in  Waterloo,  opposite  the  court  house  ;  that  about  half- 
past  nine  P.  M.,  of  March  29,  1888,  he  was  in  the  saloon 
attached  to  said  hotel,  and  saw  William  Winkelman,  the  at- 
torney, and  Thomas  Allen,  a  juror,  standing  together  at  the 
saloon  counter,  facing  each  other,  and  clinking  together  their 
glasses  of  beer  and  talking  confidentially  together." 

William  Winkelman,  being  sworn,  testified  :  "After  the  ad- 
journment of  court  I  went  to  Bickelhaupt's  saloon.  Werner, 
the  attorney  for  the  railroad  company,  the  State's  at'orney, 
ex-sheriff  Wilson,  and  some  fifteen  or  twenty  other  persons, 
were  in  the  saloon.  Some  one  called  me  to  take  a  drink ;  I 
thought  it  was  ex-sheriff  Wilson.  I  was  standing  close  to  the 
counter,  and  near  me  was  Thomas  Allen.  We  took  the  drink, 
and,  turning  around,  I  spoke  to  Allen  on  the  suit  with  his  wife 
and  Mrs.  Kebenock,  which  had  theretofore  been  compromised. 
We  spoke  in  a  loud  voice.    We  never  mentioned  the  suit  of 
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Davis  against  the  Mobile  and  Ohio  Kailroad  Company.  This 
was  in  the  evening,  after  the  adjournment  of  court." 

Thomas  Allen,  being  sworn,  testified:  "I  was  in  Bickel- 
haupt's  saloon.  Some  man  called  me — I  think  it  was  Wilson — 
to  take  a  drink.  I  was  standing  near  Mr.  Winkelman,  who 
also  drank.  There  was  a  touching  of  glasses,  and  Mr.  Winkel- 
man being  nearest  to  me,  we  touched  glasses,  and  then  spoke 
about  the  suit  between  my  wife  and  Mrs.  Eebenock,  which  had 
that  day  been  settled.  Not  a  word  was  said  in  that  conversa- 
tion or  any  other  about  the  suit  of  Davis  against  the  railroad 
company.  Mr.  Winkelman  was  Mrs.  Eebenock's  lawyer  in  the 
suit  with  my  wife.  All  this  we  spoke  in  the  saloon.  It  was 
in  a  loud  voice,  so  that  it  could  be  heard.  I  think  some  fifteen 
or  twenty  persons  were  in  the  saloon  at  the  time  we  had  this 
drink.  The  railroad  attorney  and  his  witnesses  at  court — 
some  two  or  three  of  them — were  standing  close  to  the  counter, 
— on  the  south-east  corner  of  the  counter, — and  could  have 
heard  the  conversation." 

W.  S.  Burroughs,  being  sworn,  testified  :  "I  am  the  sheriff 
of  this  county.  After  court  had  adjourned  I  walked  over  to 
Bickelhaupt's  saloon ;  found  several  jurors  there ;  was  stand- 
ing close  to  Mr.  Winkelman  and  Mr.  Allen.  I  invited  three 
or  four  persons  to  drink  with  me,  and  seeing  Winkelman  and 
Allen  there,  I  asked  them  also.  After  the  drinking  I  saw  Win- 
kelman and  Allen  were  having  some  conversation  in  an  ordi- 
nary tone  of  voice,  and  I  think  it  was  the  old  case  of  Allen 
against  Eebenock.  I  don't  think  they  referred  in  any  way  to 
the  Davis  case.  In  asking  Winkelman  and  Allen  to  drink 
with  us,  I  had  no  purpose  in  getting  them  together,  and  the 
matter  was  not  from  any  design  on  my  part.  There  was  noth- 
ing unusual  in  what  occurred  at  the  bar." 

It  appears  from  these  affidavits  that  the  wife  of  Allen,  one 
of  the  jurymen,  had  for  some  time  been  engaged  in  litigation 
with  one  Mrs.  Eebenock ;  that  the  attorney  of  Mrs.  Eebenock 
in  that  litigation  was  also  the  attorney  of  the  plaintiff  in  the 
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suit  at  bar;  that  the  case  of  Allen  vs.  Kebenock  was  settled 
and  compromised  during  the  trial  of  the  present  suit  and  on 
that  day  of  the  trial,  on  which  the  evidence  was  closed,  the 
next  step  being  the  argument  of  the  cause  before  the  jury; 
that,  on  the  evening  of  the  day,  on  which  such  compromise 
was  effected,  the  husband  of  one  of  the  parties,  while  acting 
as  juror  in  the  present  case,  and  the  attorney  of  the  other 
party,  while  acting  as  counsel  in  the  trial  of  the  present  case, 
were  drinking  together  and  talking  about  the  litigation  so  com- 
promised. 

We  cannot  know,  that  the  juror,  Allen,  may  not  have  been 
influenced  by  the  circumstances  detailed  in  these  affidavits. 
His  wife's  "old  case"  against  Mrs.  Kebenock  had  been  settled 
that  \ery  day,  and,  while  we  do  not  know  what  the  terms  of 
settlement  were,  yet  they  must  be  presumed  to  have  been  sat- 
isfactory to  Allen,  as  he  was  "clinking"  glasses  in  a  friendly 
way  with  the  attorney  of  his  wife's  opponent.  Why  was  the 
compromise  of  this  "old  case"  made  while  the  present  suit  was 
on  trial?  It  was  highly  improper  for  the  juror,  Allen,  and 
the  attorney  of  the  present  appellee,  to  be  drinking  together 
and  talking  about  that  old  litigation  just  then  compromised, 
while  they  were  engaged,  the  one  as  juror  and  the  other  as 
attorney,  in  the  trial  of  the  case  at  bar.  Their  conduct  was 
calculated  to  create  the  impression,  that  the  compromise  of 
the  "old  case"  might  have  some  relation  to,  or  bearing  upon, 
the  result  of  the  case  then  pending. 

The  jury  box  must  be  free  from  improper  influences.  Any 
association  of  any  kind  by  either  party,  or  the  counsel  of  either 
party,  to  a  cause  on  trial,  with  any  one  of  the  jurymen,  is 
calculated  to  give  rise  to  suspicion  and  uncertainty  as  to  the 
fairness  of  the  verdict.  If  the  administration  of  justice  is  to 
be  kept  pure  and  above  reproach,  every  appearance  of  a  want 
of  impartiality  on  the  part  of  juries  must  be  discountenanced. 

In  the  present  case,  Davis  and  the  Eailroad  Company  were 
each  entitled  to  a  fair,  and  impartial  trial  of  the  controversy 
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between  them.  The  settlement  of  a  long  pending  law  suit  may 
have  inspired  Allen  with  such  a  feeling  of  gratitude  as  to  bias 
his  judgment  as  a  juror.  The  sense  of  obligation  for  a  favor 
received  is  a  subtle  emotion,  and  often  unconsciously  domi- 
nates the  faculties.  It  is  better  that  a  juryman  rest  under  no 
obligation,  nor  under  any  apparent  obligation,  to  either  of  the 
parties,  upon  whose  rights  he  is  called  upon  to  adjudicate. 

In  Bonnet  v.  Glattfeldt,  120  111.  166,  we  went  just  as  far  as 
our  sense  of  duty  would  permit  us  to  go  in  overlooking  such 
an  appearance  of  evil  as  is  presented  by  the  present  record. 
The  warning,  which  we  there  gave,  seems  to  have  gone  un- 
heeded. In  that  case  we  said:  "There  was  clear  impropriety 
in  this  association  of  the  party  with  the  juror.  Such  appear- 
ance is  calculated  to  impair  public  confidence  in  the  proper 
administration  of  the  law,  which  it  is  so  desirable  to  have 
prevail,  and  should  always  be  avoided.  In  Stafford  v.  Citp^ 
of  Oskaloosa,  57  Iowa,  748,  there  was  reversal  of  a  judgment 
solely  because  of  mere  association,  during  the  time  of  the  trial, 
of  the  counsel  of  the  prevailing  party  with  one  of  the  jurors, 
where  there  had  been  nothing  said  respecting  the  case,  and 
the  court  was  satisfied  that  nothing  wrongful  was  designed  or 
attempted.  It  was  well  said  in  Bradbury  v.  Coney,  62  Me.  223, 
in  speaking  upon  the  subject  of  the  interference  by  a  party 
with  jurymen  while  a  cause  is  pending:  'In  the  trial  of  a 
cause,  the  appearance  of  evil  should  be  as  much  avoided  as 
evil  itself.' "  (See  also  Martin  v.  Morelock,  32  111.  485  ;  Lyons 
V.  Lawrence,  12  Bradw.  531). 

In  the  case  of  Knight  v.  hihabitants  of  Freeport,  13  Mass, 
218,  the  court  says:  "Too  much  care  and  precaution  can- 
not be  used  to  preserve  the  purity  of  jury  trials.  The  attempt 
to  influence  the  jurors  in  this  case  was  grossly  improper,  and 
ought  to  be  discountenanced.  It  is  not  necessary  to  show  that 
the  mind  of  the  juror  thus  tampered  with  was  influenced  by 
this  attempt.  Perhaps  it  is  not  in  his  power  to  say  whether 
he  was  influenced  or  not.  If  he  was,  there  was  sufficient  cause 
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to  set  aside  the  verdict ;  and  if  he  was  not,  and  the  party  who 
has  gained  the  verdict  has  a  good  cause,  he  will  still  be  en- 
titled to  a  verdict  upon  another  trial.  We  cannot  be  too  strict 
in  guarding  trials  by  jury  from  improper  influence.  This 
strictness  is  necessary  to  give  due  confidence  to  parties  in  the 
results  of  their  causes ;  and  every  one  ought  to  know  that  for 
any,  even  the  least,  intermeddling  with  jurors,  a  verdict  will 
always  be  set  aside." 

In  Cottle  V,  Cottle,  6  Greenl.  140,  the  Supreme  Court  of 
Maine,  in  speaking  upon  this  subject,  says :  "It  is  insisted 
that  the  juror  was  not  in  fact  influenced,  and  that  justice  has 
been  done  between  the  parties.  It  may  be  so ;  but  it  may  be 
useful  to  the  party  to  learn  that  a  good  cause  may  be  injured, 
but  cannot  be  promoted,  by  conduct  of  this  sort,  and  to  the 
public  generally,  to  know  that  it  will  be  tolerated  in  no  case 
whatever." 

We  think  that  the  Circuit  Court  erred  in  refusing  to  grant 
the  new  trial,  and  accordingly  the  judgments  of  the  Appellate 
and  Circuit  Courts  are  reversed,  and  the  cause  is  remanded  to 
the  Circuit  Court.  Judgment  reversed. 


Frederick  W.  Hunerberg 

V. 

The  Village  of  Hyde  Park. 

Filed  at  Ottawa  October  31,  1889. 

1.  SPECiAii  ASSESSMENT— /or  a  Street — before  acquiring  title  by  muni- 
cipality. The  corporate  authorities  of  cities  and  villages  may  levy  spe- 
cial assessments  for  the  improving  of  a  proposed  street  before  having 
acquired  the  soil  by  condemnation  or  otherwise,  and  afterward  take 
steps  to  acquire  the  necessary  land. 

2.  Same — time  to  object  to  confirmation.  Only  such  objections  as  were 
filed  in  the  trial  court  against  the  confirmation  of  special  assessments, 
will  be  considered  by  this  court. 
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Brief  for  the  Appellant. 

Appeal  from  the  County  Court  of  Cook  county ;  the  Hon, 
EiCHARD  Prendergast,  Judge,  presiding. 

Mr.  Consider  H.  Willett,  for  the  appellant : 

The  owner  of  land  objecting  can  not  be  specially  assessed 
for  a  local  public  improvement  to  be  located  upon  his  private 
property.  Railway  Co.  v.  Alleghany  City,  92  Pa.  St.  100  ;  People 
V.  Haines,  49  N.  Y.  587 ;  In  re  Bhinelander,  68  id.  105 ;  In  re 
Cheesebrough,  78  id.  232. 

A  special  assessment  can  not  be  levied  for  an  improvement 
the  use  of  which  contemplates  a  continuing  trespass.  In  re 
Rhinelander,  68  N.  Y.  105. 

A  special  assessment  for  a  public  improvement  requiring 
the  use  of  private  property  upon  which  to  erect  it  and  locate  it 
and  use  it,  can  not  be  made,  if  the  owner  of  such  private  prop- 
erty objects  to  it,  until,  by  proper  proceedings,  the  public  have 
acquired  a  right  to  make  such  use  of  the  property,  or  a  title 
to  such  property.    People  v.  Haines,  49  N.  Y.  587. 

If  the  special  assessment  could  be  sustained  upon  private 
property  before  the  public  had  acquired  a  title,  yet  the  east 
thirty-three  feet  of  lot  2,  block  2,  should  be  assessed  as  a  sepa- 
rate piece  of  property  from  the  balance  of  the  east  half  of 
lot  2,  block  2,  the  same  as  though  the  ownership  was  in  fact 
different.  Howe  v.  People,  86  111.  288 ;  Lyman  v.  People,  2 
Bradw.  289 ;  Roby  v.  Chicago,  48  111.  130. 

We  do  not  regard  the  cases  upon  which  the  appellee  will 
depend,  as  opposed  to  or  modifying  the  doctrines  of  our  first 
three  points.  They  are  all  cases  where  some  stranger  at- 
tempted to  show  that  the  local  improvement  was  located  upon 
private  property,  the  reputed  owner  of  such  property  disclaim- 
ing such  ownership  or  waiving  all  objections  to  such  use  of 
his  property.  Village  of  Hyde  Park  v.  Borden,  94  111.  26  ;  In  re 
Ingraham,  64  N.  Y.  310 ;  Holmes  v.  Village  of  Hyde  Park,  121 
111.  128. 
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Mr.  James  E.  Mann,  for  the  appellee : 

The  cases  of  Village  of  Hyde  Park  v.  Borden,  94  111.  26,  and 
Holmes  v.  Village  of  Hyde  Park,  121  id.  128,  are  decisive  of 
the  points  made  in  this  case. 

Counsel  for  appellant,  in  his  argument,  endeavors  to  raise 
a  hypercritical  objection, — that  the  assessment  is  made  upon 
the  east  thirty-three  feet  of  appellant's  premises  for  the  pur- 
poses of  paving  such  east  thirty-three  feet,  and  hence  is  in- 
valid. This  may  be  answered  by  saying,  no  such  objection 
was  filed  to  the  assessment  roll,  or  made  in  the  lower  court, 
and  hence  can  not  be  made  here. 

The  question  of  benefits  must  be  decided  upon  the  evidence 
in  the  case,  and  the  only  evidence  is  the  assessment  roll  re- 
turned by  the  commissioners,  which  shows  that  appellant's 
property  is  benefited  to  the  amount  of  the  assessment,  and 
there  being  no  offer  to  contradict  this  evidence  as  to  benefits, 
the  same  is  conclusive. 

The  fact  that  a  portion  of  the  property  upon  which  the  im- 
provement is  to  be  made  is  assessed  therefor,  is  decisive  that 
it  will  be  benefited  to  the  amount  of  the  assessment ;  and  if 
it  is  benefited  the  amount  which  it  is  assessed,  this  would  en- 
hance its  value  in  condemnation  proceedings. 

This  assessment  for  benefits  for  street  improvement  is  made 
on  the  basis  of  street  frontage,  and  the  appellant's  property 
would  be  assessed  the  same  amount,  and  would  be  benefited 
the  same  amount,  whether  the  east  thirty-three  feet  was  in- 
cluded in  the  property  which  was  assessed,  or  not. 

The  question  thus  raised  in  the  Holmes  case,  and  the  de- 
cision in  that  case,  is  conclusive  in  this. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court  ; 

The  village  of  Hyde  Park,  appellee,  passed  an  ordinance  on 
the  4th  of  September,  1888,  for  the  grading  and  paving  of 
Champlain  avenue,  from  Forty-second  to  Forty-si:^h  street, 
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and  the  cost  of  the  improvement  was  ascertained,  in  the  mode 
prescribed  by  the  statute,  to  be  $14,446.  A  petition  was  then 
filed  in  the  county  court  of  Cook  county,  for  the  purpose  of 
having  a  special  assessment  made,  to  pay  the  cost  of  such 
improvement.  The  commissioners  appointed  to  assess  the 
benefits,  assessed  against  the  east  half  of  lot  2,  block  2,  Sal- 
stonstall  &  Eussell's  subdivision  of  the  north  half  of  the  south- 
east quarter  of  section  3,  town  38  north,  range  14,  east  of  the 
third  principal  meridian,  the  sum  of  $366.52.  The  owner, 
Frederick  W.  Hunerberg,  appellant,  filed  objections  to  the 
confirmation  of  the  assessment  roll,  claiming  that  a  portion 
of  the  contemplated  improvement  would  be  located  upon  his 
own  private  property,  and  that  the  ordinance  providing  for 
the  improvement  contemplated  the  use  of  the  east  thirty-three 
feet  of  his  premises  as  the  west  half  of  the  street  to  be  im- 
proved. 

The  matter  of  the  objections  of  appellant  to  the  assessment 
was  tried  before  the  court,  without  a  jury.  At  the  trial,  the 
objector  claimed  to  be  the  owner  of  said  east  thirty-three  feet, 
and  to  be  in  possession  of  the  same  as  his  own  private  prop- 
erty, and  the  village  claimed  that  at  the  place  in  question  the 
street  had  been  opened  for  many  years  by  common  law  dedi- 
cation, and  was  used  by  the  public  as  a  street,  and  was  in  the 
possession  of  the  village.  The  objector  offered  in  evidence 
certain  deeds,  and  other  testimony,  for  the  purpose  of  proving 
he  was  the  owner  of  said  thirty-three  feet,  but  the  court  sus- 
tained objections  to  such  proffered  testimony,  and  exceptions 
were  taken.  No  evidence  was  introduced  to  show  the  prem- 
ises were  assessed  more  than  they  were  benefited,  or  more  than 
their  proportionate  share  of  the  cost  of  the  improvement.  The 
court  entered  judgment  overruling  the  objections  and  confirm- 
ing the  assessment.  Thereupon,  and  after  a  motion  for  a 
new  trial  was  made  and  overruled,  the  objector  brought  the 
case  to  this  court  by  appeal. 
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The  present  case  is,  in  legal  principle,  like  those  of  Village 
of  Hyde  Park  v.  Borden,  94  111.  26,  and  Holmes  v.  Village  of 
Hyde  Park,  121  111.  128,  and  in  its  facts  is  on  all  fours  with 
the  latter  case,  although  the  circumstances  of  identity  do  not 
fully  appear  in  the  report  of  said  case.  It  was  in  said  last 
mentioned  case  expressly  held,  that  the  corporate  authorities 
of  cities  and  villages  may  levy  special  assessments  for  the  im- 
provement of  a  proposed  street  before  acquiring  the  soil,  by 
condemnation  or  otherwise,  and  afterward  take  the  necessary 
steps  to  condemn,  and  have  the  compensation  and  damages 
to  be  paid  assessed,  and  that  the  owner  of  property  specially 
assessed  for  grading  and  paving  such  street  can  not  interpose 
the  objection  to  the  confirmation  of  the  assessment,  that  the 
city  or  village  had  not  acquired  title  to  the  soil  to  be  graded 
and  paved.  The  record  of  that  case  shows  that  Holmes,  the 
then  objector,  claimed  the  proposed  improvement  was  in  part 
on  his  own  private  property,  and  was  a  portion  of  the  lot  which 
had  been  assessed  for  making  the  improvement,  thus  fully 
covering  the  points  which  are  urged  by  counsel  as  distinguish- 
ing that  case  from  this  ;  and  it  further  appears,  from  the  briefs 
and  arguments  on  file  in  that  case,  those  points  were  made 
and  discussed  in  the  arguments  of  counsel.  The  court  there 
said :  "Whether  the  compensation  shall  be  made  to  the  owner 
of  the  soil,  for  the  land  taken  for  the  street,  before  or  after 
the  assessment  for  its  improvement,  can  not  make  that  assess- 
ment either  larger  or  smaller;  and  so,  whether  title  to  the 
soil,  entered  upon  for  the  purpose  of  the  street,  has  been  here- 
tofore, or  remains  to  be  hereafter,  acquired,  is  a  distinct  ques- 
tion from  that  of  the  benefits  and  damages  to  result  to  the 
adjacent  land  owner  from  the  improvement  of  such  street,  and 
the  latter  has  no  dependence  upon  the  former.  The  owner, 
or  claimant  of  ownership,  of  the  soil  covered  by  the  street,  is 
not,  as  such,  merely,  required  to  be  made  a  party  to  the  as- 
sessment proceedings,  and,  manifestly,  could  not,  therefore, 
be  concluded  or  materially  affected  in  his  rights  by  the  judg- 
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ment  confirming  the  assessment."  The  case  must  be  regarded 
as  conclusive  of  this,  so  far  as  appellant  relies  upon  the  claim 
he  was  himself  the  owner  of  a  part  of  the  street  where  the 
proposed  improvement  is  to  be  made. 

That  which  we  have  already  said,  is  a  sufficient  justification 
of  the  ruling  of  the  county  court  in  excluding  the  evidence 
offered  for  the  purpose  of  showing  that  appellant  was  the 
owner  of  the  legal  title  to  the  east  thirty-three  feet  of  the  lot 
covered  by  the  street  to  be  improved.  But,  besides  this,  there 
is  no  provision  made  in  the  statute  to  try  titles  to  land  in 
these  proceedings  to  assess  benefits  upon  property  to  pay  for 
public  improvements,  nor  is  the  county  court  vested  with  juris- 
diction to  try  and  determine  the  question  of  title  to  real  estate. 
If,  as  is  claimed  by  appellant,  he  is  the  owner  in  fee  of  the 
thirty-three  feet  of  land,  and  is  in  the  possession  of  the  same, 
then  such  private  property  of  his  can  not  be  taken  for  public 
use,  without  he  first  receives  just  compensation  therefor ;  and 
if  he  is  such  owner  and  is  entitled  to  possession,  but  is  kept 
out  of  possession  by  the  tortious  act  of  appellee,  then  the  law 
gives  him  his  action  of  ejectment  for  the  recovery  of  possession. 

It  is  argued  that  the  east  half  of  lot  2  includes  the  east 
thirty-three  feet  thereof,  and  that  said  thirty-three  feet  being 
included  in  said  east  half,  is  assessed  with  it  for  the  improve- 
ments to  be  made  upon  said  thirty-three  feet,  and  that  if  said 
thirty-three  feet  is  a  part  of  the  public  street,  the  assessment 
upon  it  is  void ;  and  further,  that  the  village,  in  making  the 
special  assessment,  should  have  exempted  the  thirty-three  feet, 
and  should  have  assessed  the  residue  of  the  east  half  of  lot  2 
only  for  its  own  proper  benefit.  It  is  a  sufficient  answer  to 
this  suggestion,  that  no  such  objection  was  filed  or  made  to 
the  assessment  roll  in  the  county  court,  and  that  it  can  not  be 
made  here  for  the  first  time. 

We  find  no  error  in  the  record.  The  judgment  of  the  county 
court  is  affirmed. 

Judgment  affirmed. 

12—130  III. 
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Thomas  S.  Beach  et  al, 

V. 

Joseph  F.  Miller. 
Filed  at  Ottawa  October  31, 1889. 

1.  Cokpoeations — director  dealing  with  corporation.  A  director  of 
a  solvent  corporation  may  deal  with  the  same,  and  may  loan  it  money 
and  take  security  therefor,  or  buy  property  of  it,  in  like  manner  as  a 
stranger. 

2.  Same  —  director  as  a  creditor — of  his  relation  to  the  corporate 
fund — and  to  other  creditors.  So  long  as  a  corporation  remains  solvent, 
its  directors  are  trustees  for  its  stockholders;  when  the  corporation 
becomes  insolvent,  the  assets  will  be  regarded  as  a  trust  fund  for  the 
payment  of  its  creditors,  and  the  directors  will  occupy  the  position  of 
trustees  for  the  creditors,  and  they  may  be  prohibited  from  purchasing 
the  trust  property  whereby  to  secure  to  themselves  any  advantage  over 
other  creditors. 

3.  As  the  directors  of  an  insolvent  corporation  are  trustees  of  its 
funds  for  the  creditors,  they  can  not  give  them  away,  or  use  them  to 
exonerate  themselves,  to  the  injury  of  the  other  creditors.  If  any  of 
the  directors  are  creditors  of  the  corporation,  they  can  not  secure  any 
advantage  or  preference  in  the  payment  of  their  claims  at  the  expense 
of  other  creditors. 

4.  A  director  who  purchases  the  property  of  an  insolvent  corpora- 
tion for  the  purpose  of  securing  his  own  debt,  and  takes  possession 
thereof,  will  take  such  property  charged  with  the  trust  in  favor  of  the 
other  creditors,  which  may  be  enforced  in  a  court  of  equity.  But  this 
will  not  authorize  another  judgment  creditor  to  levy  his  execution 
thereon  for  his  debt,  after  the  property  has  passed  into  the  possession 
of  such  director  under  his  purchase. 

5.  Same — former  decisions.  In  the  case  of  Merrick  v.  Peru  Coal  Co. 
61  111.  479,  the  question  of  the  power  of  a  director  to  purchase  property 
of  or  deal  with  an  insolvent  corporation,  did  not  arise,  and  what  was 
there  said  on  that  subject  was  mere  obiter  dictum.  And  in  Harts  et  al. 
V.  Brown  et  al.  77  111.  226,  the  expression,  that  a  director  may  trade  with, 
borrow  from  or  loan  money  to  the  company  of  which  he  is  a  member, 
on  the  same  terms  and  in  like  manner  as  other  persons,  was  not  author- 
ized by  the  case  made  by  the  record. 

6.  Same — ratification  of  sale  without  authority.  Where  a  sale  of 
property  of  an  incorporated  company  is  made  by  its  president  or  other 
officer  to  a  creditor,  in  payment  of  the  company's  notes,  without  any 
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order  therefor  by  the  board  of  directors,  even  if  the  sale  is  invalid  on 
that  ground,  the  retention  of  the  notes  by  the  board  will  amount  to  a 
ratification  of  the  sale. 

7.  ^AME-—sale.  of  corporate  property  to  a  director — whether  fraudu- 
lent— evidence  on  that  question.  Where  a  sale  of  its  personal  property 
by  a  corporation  to  one  of  its  directors,  in  payment  of  a  debt  due  him 
for  money  loaned  by  him  to  the  company,  is  attacked,  as  being  made 
in  fraud  of  creditors,  evidence  on  the  part  of  the  creditors  that  the 
company  was  at  the  time  of  the  sale  insolvent,  and  that  about  the  same 
time  the  company  made  a  mortgage  upon  its  real  estate  in  favor  of 
three  of  its  directors  for  a  large  sum,  and  turned  over  $1000  of  its  ac- 
counts to  a  bank,  to  apply  on  a  debt  from  it  secured  by  three  of  its 
directors,  and  had  sold  all  the  product  of  its  manufacture  on  hand,  is 
admissible  on  the  issue  of  fraud,  as  tending  to  show  fraud. 

8.  If,  at  the  time  the  sale  was  made  to  the  director,  the  corporation 
was  insolvent,  or  if,  at  or  about  the  time  when  the  sale  was  made,  large 
mortgages  were  placed  on  all  the  property  owned  by  the  corporation,  so 
that  it  had  no  property  left  liable  to  execution,  these  were  facts  proper 
for  the  consideration  of  the  jury  on  the  question  whether  the  sale  was 
fraudulent  or  made  in  good  faith.  When  the  good  faith  of  a  sale  of 
property  is  attacked,  it  is  always  competent  to  prove  that  the  vendor 
was  embarrassed  or  insolvent. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  White- 
side county ;  the  Hon.  John  V.  Eustace,  Judge,  presiding. 

Messrs.  Weigley,  Bulkley  &  Gray,  for  the  appellants : 

Any  act,  either  of  a  corporation  or  any  of  its  officers,  in- 
consistent with  its  charter,  is  void.  Abbott  v.  Hard  Rubber  Co, 
33  Barb.  578 ;  Railway  Co.  v.  Bowser,  49  Pa.  St.  29  ;  Rollins 
V.  Clay,  33  Me.  132 ;  Cass  v.  Iron  and  Steel  Co.  9  Fed.  Kep. 
640;  Polar  Star  Lodge  v.  Polar  Star  Lodge,  16  La.  Ann.  53. 

The  property  of  a  corporation  is  a  trust  fund  for  the  pay- 
ment of  its  debts.  Gordon  v.  Canal  Co.  18  Ohio  St.  169  ;  Wood 
V.  Bummer,  3  Mason,  308;  Railway  Co.  v.  Bee,  48  Cal.  398; 
Duery  v.  Corp,  7  Wall.  299;  Hastings  v.  Brew,  76  N.  Y.  9. 

The  directors  are  the  trustees  of  that  fund  for  the  benefit 
of,  first,  creditors,  and  second,  stockholders.  Butts  v.  Wood, 
38  Barb.  181;  37  N.  Y.  317;  Jackson  v.  Ludeling,  21  Wall.' 
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616  ;  Field  on  Corp.  sec.  154;  Bliss  v.  Matteson,  45  N.  Y.  22  ; 
52  Barb.  348;  Holder  v.  Railway  Co.  71  111.  106;  Chetlain  v. 
Life  Ins.  Co.  86  id.  220. 

A  director  can  not  deal  with  the  corporation  as  an  individual 
in  any  matter  when  his  personal  interest  is  or  may  be  antag- 
onistic to  that  of  the  cestui  que  trust.    Railway  Co.  v.  Blaikee, 

I  Macq.  461 ;  Steel  and  Coal  Co.  v.  Coal  and  Iron  Co.  16  Md. 
456  ;  Conro  v.  Iron  Co.  12  Barb.  27 ;  Pickett  v.  School  District, 
25  Wis.  551 ;  Coal  and  Iron  Co.  v.  Sherman,  30  Barb.  553 ; 
Ogden  v.  Murray,  39  N.  Y.  202;  Railway  Co.  v.  Dewey,  14 
Mich.  477;  Hoyle  v.  Railroad  Co.  54  N.  Y.  314;  Koehler  v. 
Iron  Co.  2  Black,  (N.  S.)  715;  Post  v.  Russell,  36  Ind.  60; 
Coleman  v.  Railroad  Co.  38  N.  Y.  201 ;  People  v.  Township,  etc, 

II  Mich.  222  ;  Brewster  v.  Strattman,  4  Mo.  App.  41 ;  Hawley 
V.  Cramer,  4  Cow.  717 ;  VanEpps  v.  VanEpps,  9  Paige,  237; 
Bliss  V.  Matteson,  52  Barb.  348. 

Such  action  may  be  treated  by  the  cestui  que  trust  as  void. 
Michoud  V.  Girod,  4  How.  503 ;  Nathan  v.  Whitlock,  9  Paige, 
152 ;  Harts  v.  Brown,  77  111.  226. 

Evidence  of  the  insolvency  of  the  corporation  was  proper. 
It  is  only  after  establishing  insolvency  that  the  creditor  can 
introduce  evidence  tending  to  show  a  fraudulent  transfer  of 
the  debtor's  property.  Griffith  v.  Cox,  79  Ky.  562  ;  Towle  v. 
Lamphere,  8  Bradw.  379;  Bank  v.  Meed,  92  N.  Y.  637;  Rob- 
inson V.  First  M.  E.  Church,  57  Iowa,  7  i7 ;  Bishop  v.  State, 
83  Ind.  67. 

To  show  fraud,  it  is  competent  to  show  what  had  been  the 
prior  business  dealings  between  the  parties,  and  the  debtor's 
acts  and  declarations.  McKinnon  v.  Land  Co.  63  Texas,  30  ; 
Elliott  V.  Stoddard,  18  Mass.  145;  Rosenthal  v.  Walker,  111 
U.  S.  185 ;  Strauss  v.  Kranert,  56  id.  254. 

Messrs.  Bennett  &  Green,  for  the  appellee : 
The  appellants,  in  all  the  different  items  of  proof  offered, 
and  rejected  by  the  court,  offered  nothing  that  even  pretended 
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to  prove  any  actual  fraud  in  the  sale  to  Miller;  and  the  in- 
solvency of  the  debtor  at  the  time  of  a  sale  of  property  to  a 
creditor,  made  in  good  faith  and  for  full  value,  to  pay  an  hon- 
est debt,  would  be  no  evidence  of  fraud.  Nelson  v.  Smith,  28 
111.  495 ;  Morris  v.  Tillson,  81  id.  607;  Bump  on  Fraud.  Con. 
44,  183. 

A  corporation  may  sell  portions  of  its  property  at  a  full 
price  to  pay  an  honest  debt  to  a  shareholder  or  director,  even 
though  it  should  turn  out  that  the  corporation  had  not  enough 
property  to  pay  all  its  debts  in  full.  Thompson  on  Liability 
of  Officers  and  Directors,  401 ;  Buel  v.  Buckingham,  16  Iowa, 
291 ;  Railroad  Co.  v.  Cleghorn,  1  Spear's  Eq.  535 ;  Sargent  v. 
Webster,  13  Mete.  505  ;  Life  Ins.  Co.  v.  Page,  17  B.  Mon.  412  ; 
Merrick  v.  Peru  Coal  Co.  61  111.  479  ;  Harts  v.  Brown,  77  id. 
226 ;  Reichwald  v.  Hotel  Co.  106  id.  440. 

Though  a  member  of  a  corporation  be  also  a  trustee  or  a 
director,  he  will  not  be  incapacitated  from  dealing  with  it. 
Angell  &  Ames  on  Corp.  sec.  233 ;  1  Potter  on  Law  of  Corp. 
412;  Whitewell  v.  Warner,  20  Vt.  425;  Hagicood  v.  Pilgrim 
Sec.  21  Pick.  270;  Smith  v.  Lansing,  22  N.  Y.  526. 

A  corporation  may  prefer  a  director  who  is  also  a  creditor. 
Bump  on  Fraud.  Con.  185 ;  Sargent  v.  Webster,  13  Mete.  505 ; 
Railroad  Co.  v.  Cleghorn,  1  Spear's  Eq.  535. 

Even  if  it  be  held  that  a  director  can  not  obtain  a  preference 
over  other  creditors  by  a  purchase  or  taking  security,  when 
the  corporation,  although  carrying  on  its  usual  business,  is  in 
fact  insolvent,  that  question  can  only  be  raised,  in  equity,  by 
a  creditor,  by  a  bill  to  compel  the  director  to  pay  over  the 
excess  taken  by  him  beyond  his  proper  proportion  of  the  cor- 
porate assets.  The  cases  cited  in  Morawetz  on  Private  Corp. 
(1st  ed.)  under  sec.  582,  Richards  v.  hisurance  Co.  43  N.  H. 
263,  Bradley  v.  Farwell,  1  Holmes,  433,  and  Smith  v.  Lansing ^ 
22  N.  Y.  521,  were  all  suits  in  equity.  In  the  Bradley  case, 
the  reasoning  is,  that  equity,  and  equity  only,  would  have 
jurisdiction  in  such  a  case. 
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In  a  case  like  this,  where  the  purchaser  was  in  possession 
of  the  property  under  a  sale  made  by  the  president  and  sec- 
retary of  the  corporation,  the  presumption  would  be,  when 
such  possession  was  attacked  by  a  third  person,  that  the  offi- 
cers were  properly  authorized.  Ryan  v.  Danlap,  17  111.  40 ; 
Singer  Manf.  Co.  v.  Holdfodt,  86  id.  455 ;  Building  Society  v. 
Crowell,  65  id.  453 ;  Bradley  v.  Ballard,  55  id.  413 ;  Angell  & 
Ames  on  Corp.  sec.  297. 

Whether  there  was  any  original  authority  from  the  board 
of  directors  to  make  the  sale  and  lease  or  not,  if  the  corpora- 
tion, with  full  knowledge  of  the  sale  and  lease,  received  the 
notes,  cancelled  the  same,  and  retained  them,  such  acts  would 
amount  to  a  ratification.  Burrell  y.  Bank,  2  Mete.  163 ;  35 
Am.  Dec.  395 ;  Merchants'  Bank  v.  Central  Bank,  1  Ga.  418 ; 
44  Am.  Dec.  665;  Bank  v.  Comegys,  12  Ala.  772;  46  Am. 
Dec.  278;  Railroad  Co.  v.  Thompson,  103  111.  188;  Reichwald 
V.  Hotel  Co.  106  id.  439;  Ward  v.  Williams,  26  id.  447;  Shel- 
don Hat  Blacking  Co.  v.  Eichmeyer  H.  B.  Co.  90  N.  Y.  607 ; 
Angell  &  Ames  on  Corp.  sec.  240. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass,  brought  by  Joseph  T.  Miller, 
in  the  circuit  court  of  Whiteside  county,  against  Thomas  S. 
Beach  and  George  C.  Keefer.  The  declaration  contained  four 
counts.  In  the  first  and  second  it  is  alleged,  that  defendants, 
with  force  and  arms,  broke  and  entered  two  certain  rooms  in 
a  certain  warehouse,  known  as  the  warehouse  of  the  Eock 
Eiver  Packing  Company,  which  said  rooms  were  then  and 
there  in  the  possession  of  the  plaintiff.  The  third  and  fourth 
counts  are  trespass  de  bonis  asportatis,  for  taking  and  carrying 
away  94,612  tomato  cans,  3516  sheets  of  tin,  and  a  few  other 
articles,  alleged  to  belong  to  the  plaintiff.  The  defendants 
pleaded  the  general  issue  and  several  special  pleas,  in  which 
they  averred,  that  on  the  23d  day  of  October,  1885,  E.  W. 
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Blatchford  &  Co.  recovered  a  judgment  against  the  Rock  River 
Packing  Company,  in  the  circuit  court  of  Whiteside  county, 
for  $1415.40;  that  an  execution  issued  on  the  judgment, 
which  was  placed  in  the  hands  of  defendants,  as  sheriff  and 
deputy  sheriff,  to  collect.  It  is  also  alleged  that  the  goods 
named  in  the  declaration  belonged  to  the  Rock  River  Packing 
Company,  and  as  such  they  were  levied  upon  by  defendants, 
under  and  by  virtue  of  the  execution,  and  sold  in  satisfaction 
thereof.  Issue  was  formed  on  the  pleas,  and  on  a  trial  the 
plaintiff  recovered  a  judgment  for  $1996.41,  which  was  affirmed 
in  the  Appellate  Court. 

In  order  to  get  a  correct  understanding  of  the  questions 
presented  by  the  record,  a  brief  statement  of  the  facts  seems 
to  be  required.  The  Rock  River  Packing  Company  is  a  cor- 
poration, organized  in  1881,  with  a  capital  stock  of  $16,000, 
the  incorporators  being  James  A.  Ingersoll,  Edward  H.  Sears, 
William  N.  Herman,  and  Joseph  T.  Miller,  the  plaintiff  here. 
The  corporation  was  formed  for  "packing,  pickling,  canning 
and  bottling  of  meats,  vegetables  and  fruits,  and  dealing  in 
the  same,"  and  was  located  at  Sterling,  where  it  provided 
itself  with  a  factory  and  warehouse,  in  which  its  business  was 
transacted.  During  the  spring  and  summer  of  1885  the  cor- 
poration borrowed  of  Miller,  who  was  then  a  director,  money 
to  be  used  in  its  business,  amounting  to  the  sum  of  $2000. 
To  secure  Miller  for  the  money  loaned,  the  corporation  exe- 
cuted and  delivered  to  him  its  four  judgment  notes,  one  dated 
May  30, 1885,  amount  $500  ;  one  July  6,  1885,  amount  $500  ; 
and  one  for  $1000,  on  August  17,  1885.  On  the  16th  day  of 
October,  1885,  these  notes  being  due  and  unpaid,  the  presi- 
dent and  secretary  of  the  corporation  sold  Miller  80,000  cans 
and  a  small  quantity  of  tin  for  $1877,  to  be  applied  as  a 
payment  on  the  notes.  On  the  same  day,  Ingersoll,  presi- 
dent and  secretary  of  the  corporation,  leased  Miller  two  small 
rooms  in  the  north  end  of  the  company's  warehouse.  On  the 
morning  of  the  17th,  all  property  belonging  to  the  company 
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was  removed  from  the  two  rooms,  and  the  possession  was 
turned  over  to  Miller.  Miller  placed  the  goods  purchased 
in  the  rooms,  and  nailed  up  the  doors  communicating  with 
other  parts  of  the  warehouse,  and  placed  new  locks  on  the 
other  doors.  On  the  17th  day  of  October,  1885,  the  corpora- 
tion delivered  to  E.  W.  Blatchford  &  Co.  a  judgment  note  for 
$1415.40,  upon  which  judgment  was  entered.  On  the  23d 
day  of  October  an  execution  issued  on  the  judgment,  and  on 
the  24th,  defendant  Beach,  as  sheriff,  and  defendant  Keefer, 
as  deputy  sheriff,  levied  on  the  goods  which  had  been  pur- 
chased by  Miller. 

In  the  circuit  court  it  was  contended  that  the  sale  of  the 
goods  from  the  Eock  Kiver  Packing  Company  to  Miller  was 
fraudulent  as  against  creditors,  and  being  fraudulent,  the  goods 
were  liable  to  be  seized  and  sold  by  the  sheriff  on  the  execution 
in  favor  of  Blatchford  &  Co.,  against  the  Eock  Eiver  Packing 
Company.  For  the  purpose  of  showing  the  sale  fraudulent, 
the  defendants  offered  to  prove  that  the  Eock  Eiver  Packing 
Company  was,  at  the  time  of  the  sale,  insolvent ;  that  on  the 
16th  day  of  October,  1885,  the  company  executed  a  mortgage 
on  its  real  estate  for  $7000,  to  three  of  its  directors ;  that  the 
company  turned  over  $1000  of  its  accounts  to  the  Sterling  Na- 
tional Bank,  to  apply  on  a  debt  due  from  the  company  to  the 
bank,  which  debt  was  secured  by  three  of  the  directors  of  the 
company ;  that  between  the  16th  and  the  23d  days  of  October, 
the  corporation  sold  the  product  of  their  manufacture  to  a 
certain  party  in  Chicago.  This  offered  evidence,  and  other 
evidence  of  a  like  import,  was  ruled  out  by  the  court,  and  the 
decision  is  relied  upon  as  error.  We  are  of  opinion  that  the 
court  erred  in  excluding  this  evidence  from  the  jury.  If,  at 
the  time  this  sale  was  made,  the  corporation  was  insolvent,  or 
if,  at  or  about  the  time  when  the  sale  was  made,  large  mort- 
gages were  placed  on  all  of  the  property  owned  by  the  cor- 
poration, so  that  it  had  no  property  left  liable  to  execution, 
these  were  facts  proper  for  the  consideration  of  the  jury  on  the 
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question  whether  the  sale  to  Miller  was  fraudulent  or  made  in 
good  faith.  What  weight  should  be  given  to  this  character 
of  evidence,  was  a  question  for  the  jury.  We  only  determine 
that  it  was  competent  evidence  for  the  consideration  of  the 
jury,  on  the  issue  presented  by  the  pleadings.  Where  the 
good  faith  of  a  sale  of  property  is  attacked,  it  is  always  com- 
petent to  prove  that  the  vendor  was  embarrassed  or  insolvent. 
Geisendorf  Y.  Eagles,  106  Ind.  38 ;  Bump  on  Fraud.  Con.  591. 

But  appellants  rely  upon  another  ground  to  defeat  the  sale, 
— that  it  was  void  for  the  reason  that  Miller  was,  at  the  time, 
a  director  of  the  corporation,  and  could  not  contract  with  it. 
This  proposition  is  discussed  in  the  argument  under  several 
distinct  heads,  and  various  authorities  have  been  cited  in  its 
support.  There  is  a  conflict  of  authority  on  this  question,  but 
on  the  general  proposition,  whether  a  director  may  deal  with 
the  corporation,  we  think  the  weight  of  authority  is  that  he 
may.  This  court  so  held  in  Merrick  v.  Peru  Coal  Co.  61  111.  479, 
and  in  Harts  et  al.  v.  Brown  et  al.  77  id.  226.  The  Supreme 
Court  of  the  United  States  hold  the  same  doctrine.  In  Twin- 
Lick  Oil  Co.  v.  Marhury,  91  U.  S.  587,  it  is  said:  "It  is  very 
true  that  as  a  stockholder,  in  making  a  contract  of  any  kind 
with  the  corporation  of  which  he  is  a  member,  he  is  in  some 
sense  dealing  with  a  creature  of  which  he  is  a  part,  and  holds 
a  common  interest  with  the  other  stockholders,  who,  with  him, 
constitute  the  whole  of  that  artificial  entity,  and  is  properly 
held  to  a  larger  measure  of  candor  and  good  faith  than  if 
he  were  not  a  stockholder.  So  when  the  lender  is  a  director, 
charged,  with  others,  with  the  control  and  management  of  the 
affairs  of  the  corporation,  representing,  in  this  regard,  the  ag- 
gregated interest  of  all  the  stockholders,  his  obligation,  if  he 
becomes  a  party  to  a  contract  with  the  company,  to  candor 
and  fair  dealing,  is  increased  in  the  precise  degree  that  his 
representative  character  has  given  him  power  and  control,  de- 
rived from  the  confidence  reposed  in  him  by  the  stockholders 
who  appointed  him  their  agent."  See,  also,  the  following  au- 
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thorities,  where  the  same  doctrine  is  announced:  Angell  & 
Ames  on  Corp.  sec.  233 ;  Whitehall  v.  Warner,  20  Vt.  425 ; 
Smith  V.  Lansing,  22  N.  Y.  526  ;  City  of  St.  Louis  v.  Alexander, 
23  Mo.  483. 

While  a  corporation  remains  solvent,  we  perceive  no  reason 
why  a  director,  with  the  knowledge  of  the  stockholders,  may 
not  deal  with  the  corporation,  loan  it  money,  take  security  or 
buy  property  of  it,  in  like  manner  as  a  stranger ;  but  whether 
a  director  in  an  insolvent  corporation  may  purchase  the  assets 
in  payment  of  a  debt,  and  thus  secure  a  preference  over  other 
creditors,  presents  a  different  question.  So  long  as  a  corpo- 
ration remains  solvent,  its  directors  are  agents  or  trustees  for 
the  shareholders.  They  owe  no  duties  or  obligations  to  others. 
But  the  moment  a  corporation  becomes  insolvent,  its  directors 
occupy  a  different  relation.  The  assets  of  the  corporation 
must  then  be  regarded  as  a  trust  fund  for  the  payment  of  all 
its  creditors,  and  the  directors  occupy  the  position  of  trustees, 
and,  a  fiduciary  relation  then  existing,  they  may,  with  pro- 
priety, be  prohibited  from  purchasing  the  trust  property.  The 
relation  that  directors  occupy  to  the  property  of  a  corporation 
is  well  stated  in  Ogden  v.  Murray,  39  N.  Y.  202,  as  follows: 
"The  appellants  and  their  associates  were  not  in  a  situation 
permitting  them  to  secure  to  themselves  a  personal  advantage 
in  the  matter.  The  stockholders  and  creditors  were  entitled, 
not  only  to  their  vote  in  the  board,  but  to  their  influence  and 
argument  in  the  discussion  which  led  to  the  passage  of  the 
resolution  in  pursuance  of  which  they  took  title  as  trustees. 
This  brings  the  case  within  the  rule  which  rests  in  the  sound- 
est wisdom,  and  is  sustained  by  the  best  consideration  of  the 
infirmities  of  our  human  nature,  and  called  for  by  the  only 
safe  protection  of  the  interests  of  cestuis  que  trust  or  benefi- 
ciaries, viz.,  that  trustees  and  persons  standing  in  similar 
fiduciary  relations  shall  not  be  permitted  to  exercise  their 
powers,  and  manage  or  appropriate  the  property  of  which  they 
have  control,  for  their  own  profit  or  emolument, — or,  as  it  has 
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been  expressed,  shall  not  take  advantage  of  their  situation  to 
obtain  any  personal  benefit  to  themselves  at  the  expense  of 
their  cestuis  que  trust."    See,  also,  Drury  v.  Cross,  7  Wall.  299. 

In  Curran  v.  State  of  Arkansas,  15  How.  307,  Mr.  Justice 
Curtis,  delivering  the  opinion  of  the  court,  speaking  of  an 
insolvent  banking  corporation,  says:  "The  assets  of  such  a 
corporation  are  a  fund  for  the  payment  of  its  debts.  If  they 
are  held  by  the  corporation  itself,  and  so  invested  as  to  be 
subject  to  legal  process,  they  may  be  levied  on  by  such  pro- 
cess. If  they  have  been  distributed  among  stockholders,  or 
gone  into  the  hands  of  others  not  creditors  or  purchasers,  leav- 
ing debts  of  the  corporation  unpaid,  such  holders  take  the 
property  charged  with  the  trust  in  favor  of  the  creditors,  which 
a  court  of  equity  will  enforce,  and  compel  the  application  of 
the  property  to  the  satisfaction  of  their  debts.  This  has  often 
been  decided,  and  rests  upon  the  plainest  principles." 

In  Richards  v.  New  Hampshire  Ins.  Co.  43  N.  H.  263,  on  a. 
bill  in  equity  filed  by  creditors,  it  was  held,  that  directors  and 
managers  of  insolvent  corporations  are  trustees  of  the  funds 
for  the  creditors,  and  are  bound  to  apply  them  pro  rata,  and  can 
not  use  them  to  exonerate  themselves,  to  the  injury  of  other 
creditors.  It  is  there  said  :  "Every  agent  and  trustee  who  has 
claims  of  his  own  must  be  regarded  as  agent  for  himself  and 
others,  and  bound  to  give  his  diligence  and  care  equally  to  all 
the  claims  in  his  hands,  and  consequently  to  apply  all  moneys 
paid  to  him,  without  an  appropriation  by  the  debtor,  to  the 
payment  of  all  claims  in  his  care,  whether  of  his  own  or  others,, 
in  just  proportions  to  their  amounts." 

In  Morawetz  on  Corporations,  (1st  ed.)  sec.  579,  it  is  said: 
"It  is  the  duty  of  the  directors,  and  other  agents  of  an  insol- 
vent corporation,  to  preserve  its  assets  for  the  benefit  of  cred- 
itors. The  legal  ownership  of  the  assets  is  not  altered  by 
insolvency,  and  the  regular  agents  of  the  company  retain  the 
same  powers  of  management  with  which  they  were  originally 
invested.    But  upon  the  insolvency  of  the  corporation,  the 
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equitable  lien  of  creditors  attaches  upon  all  of  the  company's 
assets ;  and  the  directors,  who  originally  stood  in  a  fiduciary 
relation  to  the  company's  members,  become  placed  in  a  fidu- 
-ciary  relation  to  its  creditors.  Accordingly,  it  has  been  held 
*  *  *  that  they  can  not  give  away  the  company's  property 
gratuitously,  or  sell  it  at  a  sacrifice  in  the  interest  of  others, 
-even  with  the  consent  of  the  stockholders ;  and  if  themselves 
creditors,  they  can  not  receive  any  advantage  or  preference  in 
the  payment  of  their  claims,  at  the  expense  of  other  creditors." 

In  Haywood  v.  Lincoln  Lumber  Co.  et  al.  64  Wis.  639,  where 
an  action  was  brought  to  foreclose  a  mortgage  given  by  the 
<;ompany  to  its  directors  to  secure  an  indebtedness  due  from 
the  company  to  them,  on  the  hearing  it  appeared  that  at  the 
time  the  mortgage  was  executed  the  company  was  insolvent, 
and  it  was  insisted  as  a  defense,  that  the  mortgage  was  in- 
valid. The  court,  in  deciding  the  case,  said:  "The  main 
question  is  the  validity  of  the  mortgage  in  suit.  There  was 
abundant  evidence  to  justify  the  finding  of  the  circuit  court 
"that  at  the  time  it  was  given  the  company  was  insolvent.  In 
such  case  the  authorities  seem  to  be  uniform  that  the  directors 
and  officers  of  a  corporation  are  trustees  of  the  creditors,  and 
must  manage  its  property  and  assets  with  strict  regard  to  their 
interests ;  and  if  they  are  themselves  creditors,  while  the  in- 
solvent corporation  is  under  their  management  they  can  not 
secure  to  themselves  any  preference  or  advantage  over  other 
creditors.  The  directors  are  then  trustees  of  all  the  property 
of  the  corporation  for  all  its  creditors,  and  an  equal  distri- 
bution must  be  made,  and  no  preference  to  any  one  of  the 
creditors,  and  much  less  to  the  directors  or  trustees,  as  such." 
See,  also.  Post  v.  Russell,  36  Ind.  60,  and  Lippincott  v.  Shaw 
Carriage  Co.  21  Fed.  Kep.  577. 

The  language  used  in  Merrick  v.  Peru  Coal  Co.  supra,  is 
broad  enough  to  authorize  a  director  of  an  insolvent  corpo- 
ration to  deal  with  the  corporation ;  but  the  question  of  the 
power  of  a  director  to  purchase  property  of  or  deal  with  an 
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insolvent  corporation  did  not  arise  in  that  case,  and  what  was 
said  was  mere  obiter  dictum.  There,  the  Peru  Coal  Company, 
a  corporation,  executed  certain  notes  payable  to  the  Michigan 
Car  Company,  and  also  drew  certain  drafts  in  favor  of  the 
company.  These  notes  and  drafts  were  purchased  by  Merrick, 
who  was  an  officer  of  the  corporation,  with  his  own  funds,  and 
brought  an  action  on  the  notes  and  drafts,  and  the  only  ques- 
tion was,  whether  he  was  entitled  to  recover,  and  the  court 
properly  held  he  might  recover  upon  the  notes  and  drafts. 

Ha7'ts  et  al.  v.  Brown  et  al.  77  111.  226,  is  another  case  where 
expressions  may  be  found  similar  to  those  used  in  the  Merrick 
case,  which  were  not  justified  by  the  questions  presented  for 
decision.  That  was  a  bill  brought  by  stockholders  to  vacate 
a  sale  under  a  trust  deed  given  by  the  company  to  secure  the 
payment  of  certain  bonds  issued  by  the  company  and  sold  to 
one  of  the  directors.  The  question  arose  whether  the  company 
had  the  power  to  execute  a  trust  deed,  and  whether  it  could 
borrow  money  of  a  director.  It  was  held  that  the  charter 
conferred  power  to  borrow  money  and  secure  it  by  mortgage 
or  deed  of  trust,  and  that  the  board  of  directors  might  borrow 
money  of  one  of  its  members.  The  question  before  the  court 
was  properly  decided,  but  the  expression,  that  a  director  may 
trade  with,  borrow  from  or  loan  money  to  the  company  of 
which  he  is  a  member,  on  the  same  terms  and  in  like  manner 
as  other  persons,  was  not  authorized  by  the  case  made  by  the 
record. 

After  a  careful  examination  of  the  authorities,  we  are  in- 
clined to  the  opinion,  that  if  this  corporation  was  insolvent 
at  the  time  of  the  sale,  Miller,  who  was  a  director,  could  not 
lawfully  purchase  the  property  in  satisfaction  of  his  own  debt 
to  the  exclusion  of  other  creditors,  but  he  took  the  property 
charged  with  the  trust  in  favor  of  other  creditors,  which  may 
be  enforced  in  an  appropriate  action.  Miller,  being  a  creditor, 
would  doubtless  be  entitled  to  share  with  the  other  creditors  in 
the  property,  but  he  could  not  appropriate  the  entire  amount 
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to  the  payment  of  his  own  debt.  This,  however,  conferred  no 
right  upon  appellants  to  seize  the  property,  and  sell  it  in  sat- 
isfaction of  the  debt  of  Blatchford  &  Co.  As  creditors  of  the 
corporation  they  occupied  no  better  position  than  Miller.  It 
may  be,  and  no  doubt  is,  true,  that  if  Blatchford  &  Co.  had 
^levied  on  the  property  while  in  the  hands  of  the  corporation, 
before  the  sale  to  Miller,  they  would,  under  such  circumstances, 
have  been  entitled  to  hold  it.  But  after  the  sale  and  delivery 
to  Miller  they  had  no  such  right, — the  property  had  passed 
beyond  the  reach  of  their  execution.  It  had  passed  into  Mil- 
ler's hands  charged  with  a  trust  which  a  court  of  equity  might 
enforce  in  favor  of  all  the  creditors  of  the  corporation,  or  such 
as  might  invoke  the  aid  of  that  court. 

One  other  question  remains  to  be  considered.  The  sale  was 
made  to  Miller  without  an  order  of  the  board  of  directors  of 
the  corporation,  and  upon  this  ground  it  is  claimed  to  be  in- 
valid. Conceding  that  the  sale  was  irregular,  we  think  it  might 
be  ratified  by  the  corporation,  and  the  fact  that  it  took  up  the 
notes  held  by  Miller,  and  cancelled  them,  and  retained  them 
in  its  possession,  may  be  regarded  as  a  ratification  of  the  sale. 
As  to  the  lease  of  that  part  of  the  building  where  the  goods 
were  stored,  whether  it  was  strictly  valid  or  invalid  was  of  no 
moment.  The  only  purpose  of  the  lease  was  to  give  Miller 
possession  of  that  part  of  the  building,  and  there  was  ample 
■evidence  to  establish  possession  independent  of  the  lease. 

For  the  error  indicated,  the  judgments  of  the  Appellate  and 
circuit  courts  will  be  reversed,  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Baker,  having  passed  upon  this  case  in  the 
Appellate  Court,  took  no  part  in  its  consideration  here. 
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The  People  ex  rel.  George  Hunt,  Attorney  General, 

V. 

The  Chicago  and  Alton  Eailroad  Company. 
Filed  at  Mt.Vernon  October  31, 1889. 

1.  Ealleoads — location  of  freight  and  passenger  stations — how  far 
subject  to  control.  There  is  no  statute  of  the  State  which  attempts  to 
prescribe  rules  by  which  railway  companies  are  to  be  governed  in  the 
location  of  their  freight  and  passenger  stations,  or  to  confer  upon  the 
courts  the  power  to  interpose  and  direct  as  to  their  location. 

2.  The  act  of  1877,  which  requires  all  railway  companies  to  build  and 
maintain  depots  for  the  comfort  of  passengers  and  for  the  protection 
o?  shippers,  applies  only  to  towns  and  villages  on  their  lines  of  road, 
having  a  population  of  five  hundred  or  more,  at  which  they  are  in  the 
practice  of  receiving  and  delivering  passengers  and  freights.  The  act 
does  not  compel  a  railway  company  to  establish  a  station  where  none 
has  before  existed. 

3.  Eailway  companies,  in  the  absence  of  statutory  provisions  limit- 
ing and  rf  stricting  their  powers,  are  vested  with  a  very  broad  discretion 
in  the  matter  of  locating,  constructing  and  operating  their  railways, 
and  of  locating  and  maintaining  their  freight  and  passenger  stations. 
This  discretion,  however,  is  not  absolute,  but  is  subject  to  the  condition 
that  it  must  be  exercised  in  good  faith,  and  with  a  due  regard  to  the 
necessities  and  convenience  of  the  public. 

4.  It  is  in  recognition  of  the  paramount  duty  of  railway  companies 
to  establish  and  maintain  their  depots  at  such  points  and  in  such  man- 
ner as  to  subserve  the  public  necessities  and  convenience,  that  it  has 
been  held  by  all  the  courts,  with  very  few  exceptions,  that  contracts 
materially  limiting  their  power  to  locate  and  relocate  their  depots  are 
against  public  policy,  and  therefore  void. 

5.  A  petition  for  a  mandamus  against  a  railway  company  to  compel 
it  to  locate  and  maintain  a  station  and  depot  on  its  line  of  road  in  a 
village  of  eighteen  hundred  inhabitants,  on  grounds  there  owned  by 
the  company,  showed,  by  facts  and  circumstances  detailed,  the  public 
importance  and  necessity  for  such  station,  and  the  refusal  of  the  com- 
pany to  locate  such  station.  The  facts  were  admitted  by  demurrer : 
Held,  that  the  petition  showed  a  clear  and  undoubted  right  to  the  re- 
lief sought. 

Appeal  from  the  Circuit  Court  of  Madison  county ;  the  Hon. 
Amos  Watts,  Judge,  presiding. 
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Mr.  George  Hunt,  Attorney  General,  for  the  petitioner : 

A  railway  company  may  be  compelled  to  perform  its  public 
duties  by  mandamus.    Morawetz  on  Corp.  sec.  487. 

Mandamus  is  a  proper  action  to  compel  a  railroad  company 
to  deliver  grain  at  a  particular  warehouse.  Railway  Co.  v. 
People,  56  111.  365. 

It  will  lie  to  compel  a  railroad  company  to  so  build  its  track, 
level  and  grade  the  streets,  as  to  render  the  use  of  the  streets 
and  the  crossings  of  the  track  convenient  for  the  public.  Rail- 
road Co,  V.  State,  37  Ind.  489. 

Where  a  railway  company  wrongfully  took  up  its  track, 
mandamus  was  held  to  lie  to  compel  it  to  re-lay  the  same. 
King  v.  Railway  Co,  2  B.  &  A.  646. 

Mandamus  will  lie  to  compel  a  railway  company  to  build  a 
bridge.    People  v.  Railroad  Co.  70  N.  Y.  569. 

A  law  required  the  railroad  company  to  establish  a  flag  sta- 
tion on  their  railroad,  at  Knight's  crossing,  and  erect  there  a 
station  house  at  which  at  least  two  trains  each  way,  each  day, 
should  stop,  and  it  was  held  valid  by  the  Supreme  Court  of 
Massachusetts.    Commonwealth  v.  Railroad  Co.  103  Mass.  254. 

Mandamus  will  lie  to  compel  a  railroad  company  to  perform 
the  public  duties  required  of  it  by  its  charter,  and  to  compel 
it  to  erect  and  maintain  a  depot.  Railroad  Co,  v.  Railroad 
Co.  63  Me.  269. 

Where  a  railway  company  has  abandoned  a  portion  of  its 
line  which  it  is  its  duty  to  maintain,  mandamus  may  be  sus- 
tained to  compel  the  maintenance  and  operation  of  such  por- 
tion of  its  line.    Railway  Co.  v.  Crane,  113  U.  S.  424. 

The  writ  of  mandamus  has  always  been  regarded  as  an 
appropriate  remedy  to  enforce  the  performance  of  duties  by 
artificial  bodies.    State  v.  Railroad  Co.  9  Eich.  (L.  E.)  247. 

Corporate  bodies  must  be  compelled,  in  the  performance  of 
their  duties,  to  discharge  their  public  obligations.  Railroad 
Co,  V.  State,  9  Eich.  (L.  E.)  247. 
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The  case  of  Union  Pacific  Railroad  Co.  v.  Hall  et  al.  91  U.  S. 
343,  was  a  suit  begun  to  compel,  by  mandamus,  the  railroad 
conipany  to  operate  a  certain  portion  of  its  alleged  line  of 
railroad.  The  writ  was  awarded  by  the  circuit  court,  and  the 
Supreme  Court  sustained  the  judgment. 

When  a  railway  company  is  required  by  statute  to  restore 
a  railroad  crossing  to  its  former  state,  it  may  be  compelled  to 
perform  this  duty  by  mandamus.  Railroad  Co.  v.  People,  12 
Hun,  195. 

In  People  v.  New  York  Central  and  Hudson  River  Railroad 
Co.  28  Hun,  543,  the  court  said :  The  writ  of  mandamus  has 
been  awarded  to  compel  a  company  to  operate  its  road  as  one 
continuous  line  : — Railroad  Co.  v.  Hall,  81  U.  S.  343  ;  to  com- 
pel the  running  of  passenger  trains  to  the  terminus  of  the 
road  : — State  v.  Railway  Co.  29  Conn.  538  ;  to  compel  the  com- 
pany to  make  fences  and  cattle-guards : — People  v.  Railroad 
Co.  14  Hun.  373  ;  76  N.  Y.  294 ;  to  compel  it  to  build  a  bridge  : 
— People  ex  rel.  v.  Railroad  Co.  70  N.  Y.  569 ;  to  compel  it  to 
construct  its  road  across  streams  so  as  not  to  interfere  with 
navigation : — State  v.  Railroad  Co.  9  Rich.  247 ;  to  compel  it 
to  run  daily  trains : — In  re  Railroad  Co.  1  P.  &  B.  667 ;  to 
compel  the  delivery  of  grain  at  a  particular  elevator : — Rail- 
road Co.  V.  People,  56  111.  365 ;  to  compel  the  completion  of 
its  road: — Loan  and  Trust  Co.  v.  Henning,  17  Am.  Law  Reg. 
(N.  S.)  266 ;  to  compel  the  grading  of  its  track  so  as  to  make 
crossings  convenient  and  useful : — People  ex  rel.  v.  Railway  Co, 
58  N.  Y.  152 ;  Railroad  Co.  v.  People,  12  Hun,  195  ;  74  N.  Y. 
302 ;  Railroad  Co.  v.  State,  37  Ind.  489 ;  to  compel  the  re-es- 
tablishment of  an  abandoned  station: — State  v.  Railroad  Co, 
37  Conn.  154;  to  compel  the  replacement  of  a  track  taken  up 
in  violation  of  its  charter : — Rex  v.  Railway  Co.  2  B.  &  A.  646  ; 
to  prevent  the  abandonment  of  a  road  once  completed :  — 
Talcott  V.  Pine  Grove,  1  Flippin,  145 ;  and  to  compel  a  com- 
pany to  exercise  its  franchise: — People  v.  Railroad  Co.  24 
N.  Y.  261. 

12—130  tLli. 
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These  are  all  express  or  implied  obligations  arising  from 
the  charters  of  railroad  companies,  but  not  more  so  than  the 
duty  to  carry  freight  and  passengers.  That  duty  is,  indeed, 
the  ultima  ratio  of  their  existence — the  great  and  sole  public 
good  for  the  attainment  and  accomplishment  of  which  all  the 
other  powers  and  duties  are  given  or  imposed.  It  is  strangely 
illogical  to  assert  that  the  State,  through  the  courts,  may  com- 
pel the  performance  of  every  step  necessary  to  bring  a  corpo- 
ration into  a  condition  of  readiness  to  do  the  very  thing  for 
which  it  is  created,  but  is  then  powerless  to  compel  the  doing 
of  the  thing  itself. 

That  it  is  the  duty  of  the  railroad  company  to  furnish  full 
accommodations  to  the  public  for  the  transportation  of  freight 
and  passengers  upon  and  along  the  entire  length  of  its  road, 
and  that  it  may  be  compelled,  by  mandamus,  if  necessary,  to 
perform  that  duty,  we  believe  to  be  the  settled  law.  State  v. 
Railroad  Co.  29  Conn.  546 ;  Railroad  Co.  v.  Railroad  Co.  63 
Me.  269  ;  People  v.  Railroad  Co.  28  Hun,  543  ;  People  v.  Rail- 
road Co.  120  111.  48;  Railway  Co.  v.  People,  id.  206;  Vincent 
V.  Railroad  Co.  49  id.  33 ;  Railway  Co.  v.  People,  56  id.  365. 

Messrs.  Wise  &  Davis,  for  the  appellee : 

The  right  to  build  the  road,  and  the  power  to  regulate  and 
control  the  manner  of  using  it,  rest  in  the  officers  of  the  com- 
pany, subject  only  to  such  limitations  as  are  contained  in  the 
charter  of  the  company  or  the  general  laws  of  the  State. 

There  being  no  provision  in  the  charter  of  the  company  as 
to  where  the  company  shall  build  its  depots,  and  no  law  of  the 
State  regulating  where  railroad  companies  shall  build  depots 
along  their  lines,  except  "where  such  railroad  companies  are 
in  the  practice  of  receiving  and  delivering  passengers  and 
freight  at  all  towns  and  villages  on  the  line  of  their  roads  hav- 
ing a  population  of  five  hundred  or  more,"  (Laws  1877,  p.  165,) 
therefore  the  power,  the  right,  the  discretion,  as  to  where  the 
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company  shall  build  its  depots,  is  still  left  in  the  officers  of 
the  company.    Railroad  Co.  v.  Railroad  Co.  110  U.  S.  667. 

This  case  is  to  be  distinguished  from  those  cases  where,  by 
its  charter,  the  company  was  required  to  construct  a  depot  at 
a  particular  place  or  places,  or  where,  by  the  general  law  of 
the  State,  the  conditions  were  complied  with  which  entitled 
the  people  to  a  depot,  or  where  the  company,  having  built  a 
depot  and  used  it,  then  abandoned  it,  and  refused  to  stop  its 
trains  at  the  depot.  In  such  cases  the  company  either  had 
no  discretion,  or,  having  it,  exercised  it,  and  having  established 
the  depot,  must  legally  maintain  it.  In  this  case  the  dis- 
cretion still  rests  with  officers  of  the  company  as  to  whether 
they  will  establish  a  depot  at  Upper  Alton  or  not.  That  right, 
power  or  discretion  being  still  vested  in  the  officers  of  the  com- 
pany, the  court  will  not  interfere  with  the  same, — will  not 
constitute  itself  a  majority  of  the  members  of  the  board  of 
directors,  and  thus  out-vote  those  in  whom  is  vested  the  right 
and  discretion. 

Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court: 

This  was  a  petition  for  a  mandamus,  brought  by  the  People 
of  the  State  of  Illinois,  on  the  relation  of  the  Attorney  Gen- 
eral, against  the  Chicago  and  Alton  Kailroad  Company,  to 
compel  said  company  to  establish  and  maintain  a  station  for 
the  receipt  and  discharge  of  passengers  and  freight,  at  Upper 
Alton,  in  Madison  county.  The  petition  alleges,  that  said 
company  is  a  railroad  corporation  organized  under  the  laws 
of  this  State,  and  owning,  operating  and  controlling  a  line  of 
railway  in  said  county,  known  as  the  St.  Louis,  Jacksonville 
and  Chicago  Eailroad,  and  extending  from  Godfrey,  a  station 
in  said  county,  to  Wann,  also  a  station  in  said  county,  said 
stations  being  seven  miles  apart ;  that  s-jvl  company  is  a  com- 
mon carrier,  and'  operates  and  rung  TS'^on  and  over  said  rail- 
way two  passenger  trains  daily  from  south  to  north  and  one 
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passenger  train  daily  from  north  to  south,  and  two  or  more 
freight  trains  daily  in  each  direction ;  that  about  midway  be- 
tween said  stations  there  is  located  upon  the  line  of  said  rail- 
way the  town  of  Upper  Alton,  the  same  being  an  incorporated 
town  or  village  containing  over  eighteen  hundred  inhabitants ; 
that  many  persons  require  the  use  of  said  railway  in  order  to 
be  transported  thereon  as  passengers  to  and  from  said  town 
of  Upper  Alton,  and  that  in  said  town  are  many  merchants, 
manufacturers,  dealers  and  business  men  who  require  the  trans- 
portation of  freight,  produce  and  manufactures  over  said  line 
of  railway  to  and  from  said  town  of  Upper  Alton;  "that  the 
accommodation  of  the  public  living  in  and  near  to  said  town 
of  Upper  Alton,  in  the  transportation  of  freight  and  passengers 
to  and  from  said  town,  requires  and  long  has  required,  that 
said  Chicago  and  Alton  Eailroad  Company  establish  a  depot 
and  freight  house  at  said  town  of  Upper  Alton,  and  stop  its 
trains,  both  freight  and  passenger,  thereat,  for  receiving  and 
discharging  freight  and  passengers;"  that  said  company  has 
acquired  and  for  many  years  has  owned  suitable  and  conveni- 
ent grounds  for  the  establishment  of  a  depot  and  freight-house 
in  the  town  of  Upper  Alton  upon  its  line  of  railway,  which 
said  grounds  were  acquired  by  condemnation  proceedings,  for 
use  for  side-tracks,  freight  and  passenger  depots  and  depot 
grounds,  and  that  property  in  said  town  has  been  bought  and 
sold  upon  the  belief  and  representation  that  a  depot  would  be 
maintained  at  that  place ;  that  the  town  council  of  said  town 
and  many  of  the  citizens  of  the  town  and  vicinity  requiring 
the  use  of  said  railway,  and  the  Eailroad  and  Warehouse  Com- 
mission of  the  State  of  Illinois,  have  requested  and  demanded 
of  said  company  that  it  establish  and  maintain  upon  its  said 
grounds  in  said  town  a  suitable  depot  and  freight-house,  and 
that  it  stop  its  trains,  or  a  sufficient  number  thereof,  to  ac- 
commodate the  public  at  said  station,  and  that  it  receive  and 
discharge  freight  and  passengers  thereat  when  requested,  yet 
said  company  has  wholly  refused  and  still  does  refuse  to  main- 
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tain  either  a  passenger  or  freight  depot  in  said  town,  or  to 
receive  or  discharge  freight  or  passengers  thereat. 

Tiie  petition  further  alleges  that  said  line  of  railway  extends 
in  a  westerly  direction  from  the  town  of  Godfrey,  and  that  there 
are  many  persons  desiring  to  travel  on  said  railway  from  said 
town  of  Upper  Alton  to  towns  on  the  line  of  said  railway  west 
of  said  town  of  Godfrey,  and  that  persons  going  west  are  now 
compelled  to  go  to  Godfrey  to  take  the  same  train  which  passes 
through  the  corporate  limits  of  the  town  of  Upper  Alton,  and 
the  most  convenient  route  for  passengers  to  reach  Godfrey 
now  is,  to  go  a  distance  of  two  and  one-half  or  three  miles  to 
the  station  of  Alton,  and  go  by  the  way  of  the  Chicago  and 
Alton  Eailroad  a  distance  of  four  or  five  miles  to  Godfrey,  and 
there  they  are  compelled  to  wait  one  hour  for  the  train  which 
such  passengers  might,  if  the  prayer  of  the  petition  were 
granted,  take  in  the  town  of  Upper  Alton. 

The  petition  prays  for  a  writ  of  mandamus  commanding 
said  company  to  establish  a  passenger  and  freight  depot  upon 
its  said  line  of  railway  in  said  town  of  Upper  Alton,  at  a  suit- 
able and  convenient  point  to  accommodate  the  public  and  all 
persons  desiring  transportation  for  freight  or  passengers  to 
and  from  said  town,  and  to  stop  its  trains,  both  freight  and 
passenger,  or  a  sufficient  number  thereof,  to  accommodate  the 
public,  and  discharge  passengers  and  freight  thereat  when  re- 
quested, and  that,  upon  the  final  hearing,  such  further  order 
might  be  made  in  the  premises  as  to  the  court  should  seem 
meet  and  proper. 

To  the  foregoing  petition  the  defendant  interposed  a  general 
demurrer,  which  was  sustained  by  the  court,  and  the  Attorney 
General  electing  to  abide  by  his  petition,  final  judgment  was 
entered  in  favor  of  the  defendant.  From  that  judgment  the 
petitioners  have  appealed  to  this  court. 

There  is,  so  far  as  we  have  been  able  to  discover,  no  pro- 
vision of  any  statute  which  can  be  appealed  to  in  support  of 
the  prayer  of  the  petition.   Neither  in  the  defendant's  charter 
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nor  in  any  other  act  of  the  General  Assembly  does  there  seem 
to  be  any  attempt  to  prescribe  the  rules  by  which  the  defend- 
ant is  to  be  governed  in  the  location  of  its  freight  and  pas- 
senger stations,  or  to  confer  upon  the  circuit  court  the  power 
to  interpose  and  direct  as  to  their  location.  It  is  plain  that 
the  act  of  1877,  the  only  one  to  which  we  are  referred  in  this 
connection,  can  have  no  application.  That  act  provides  :  "That 
all  railroad  companies  in  this  State  carrying  passengers  or 
freight  shall,  and  they  are  hereby  required,  to  build  and  main- 
tain depots  for  the  comfort  of  passengers,  and  for  the  protec- 
tion of  shippers  of  freight,  where  such  railroad  companies  are 
in  the  practice  of  receiving  and  delivering  passengers  and 
freight,  at  all  towns  and  villages  on  the  line  of  their  roads 
having  a  population  of  five  hundred  or  more."  2  Starr  &  Cur- 
tis' Stat.  1924.  While  it  is  true  that  Upper  Alton  is  a  town 
having  a  population  of  more  than  five  hundred,  it  affirmatively 
appears  that  it  is  not  a  place  where  the  defendant  has  been 
in  the  practice  of  receiving  and  delivering  passengers  and 
freight,  and  so  is  not  within  the  provisions  of  said  act.  The 
petition  seeks  to  have  the  defendant  compelled  to  establish  a 
station  where  none  has  heretofore  existed,  while  the  statute 
merely  requires  the  erection  of  suitable  depot  buildings  at 
places  where  the  railway  company  has  already  located  its  sta- 
tions, and  is  in  the  practice  of  receiving  and  discharging  pas- 
sengers and  freight.  In  point  of  fact,  the  Attorney  General, 
in  his  argument  admits  that  there  is  no  statute  upon  which 
his  prayer  for  a  mandamus  can  be  based,  the  position  taken 
by  him  being  that,  upon  the  facts  alleged  in  the  petition  and 
admitted  by  the  demurrer,  the  legal  duty  on  the  part  of  the 
defendant  to  establish  a  freight  and  passenger  station  on  its 
line  of  railway  in  the  town  of  Upper  Alton  arises  by  virtue  of 
the  principles  of  the  common  law. 

It  is  undoubtedly  the  rule  that  railway  companies,  in  the 
absence  of  statutory  provisions  limiting  and  restricting  their 
powers,  are  vested  with  a  very  broad  discretion  in  the  matter 
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of  locating,  constructing  and  operating  their  railways,  and  of 
locating  and  maintaining  their  freight  and  passenger  stations. 
This  discretion,  however,  is  not  absolute,  but  is  subject  to  the 
condition  that  it  must  be  exercised  in  good  faith,  and  with  a 
due  regard  to  the  necessities  and  convenience  of  the  public. 
Eailway  companies,  though  private  corporations,  are  engaged 
in  a  business  in  which  the  public  have  an  interest,  and  in 
w^hich  such  companies  are  public  servants  and  amenable  as 
such.  This  doctrine  has  been  repeatedly  announced  by  this 
and  other  courts.  Thus,  in  Marsh  v.  F.,  P.  (&  N.  W.  R.  R.  Co. 
64  111.  414,  which  was  a  bill  for  the  specific  performance  of  a 
contract  by  which  the  railway  company  agreed  to  locate  its 
passenger  and  freight  depots  at  a  particular  point  in  a  certain 
town  and  at  no  other  point  in  said  town,  we  said:  "This  is 
not  a  case  which  concerns  merely  the  private  interests  of  two 
suitors.  It  is  a  matter  where  the  public  interest  is  involved. 
Railroad  companies  are  incorporated  by  authority  of  law  not 
for  the  promotion  of  mere  private  ends,  but  in  view  of  the  pub- 
lic good  they  subserve.  It  is  the  circumstance  of  public  use 
which  justifies  the  exercise  on  their  behalf  of  the  right  of  emi- 
nent domain  in  the  taking  of  private  property  for  the  purpose 
of  their  construction.  They  have  come  to  be  almost  a  public 
necessity,  the  general  welfare  being  largely  dependent  upon 
these  modes  of  inter-communication,  and  the  manner  of  carry- 
ing on  their  operations."  In  the  same  case,  in  holding  that 
the  contract  there  in  question  ought  not  to  be  specifically  en- 
forced, we  further  said :  "Railroad  companies,  in  order  to 
fulfill  one  of  the  ends  of  their  creation — the  promotion  of  the 
public  welfare — should  be  left  free  to  establish  and  re-establish 
their  depots  wheresoever  the  accommodation  of  the  wants  of 
the  public  may  require." 

In  0.  M.  Rij.  Co.  V.  The  People,  120  111.  200,  which  was 
a  petition  for  a  mandamus  to  compel  the  railway  company  to 
repair,  generally,  a  certain  portion  of  its  road,  and  to  increase 
its  passenger  trains  thereon,  we  said  :  "There  can  be  no  doubt 
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of  the  duty  of  a  railway  company  to  keep  its  road  in  a  reason- 
able state  of  repair,  and  in  a  safe  condition.  Nor  is  there  any 
doubt  of  its  duty  to  so  operate  it  as  to  afford  adequate  facili- 
ties for  the  transaction  of  such  business  as  may  be  offered  it, 
or  at  least  reasonably  be  expected.  *  *  *  The  company, 
however,  is  given,  as  it  should  be,  a  very  large  discretion  in 
determining  all  questions  relating  to  the  equipment  and  oper- 
ation of  its  road.  Hence  courts,  as  a  general  rule,  will  not 
interfere  with  the  management  of  railways  in  these  respects, 
except  where  the  act  sought  to  be  enforced  is  specific,  and  the 
right  to  its  performance  in  the  manner  proposed  is  clear  and 
undoubted." 

It  is  in  recognition  of  the  paramount  duty  of  railway  com- 
panies to  establish  and  maintain  their  depots  at  such  points 
and  in  such  manner  as  to  subserve  the  public  necessities  and 
convenience,  that  it  has  been  held  by  all  the  courts,  with  very 
few  exceptions,  that  contracts  materially  limiting  their  power 
to  locate  and  re-locate  their  depots  are  against  public  policy 
and  therefore  void.  St.  L.,  J.  d  C.  R.  R.  Co.  v.  Mathers,  71 
111.  592;  St.  L.,  J.  d  C.  R.  R.  Co.  v.  Mathers,  104  id.  257; 
Bestor  v.  Wathen,  60  id.  138  ;  Linder  v.  Carpenter,  62  id.  309  ; 
St.  J.  d  D.  C.  R.  R.  Co.  V.  Ri/an,  11  Kan.  602;  P.  R.  R.  Co. 
v.  Seehj,  45  Mo.  212  ;  HoUadaij  v.  Pattisoii,  5  Ore.  177 ;  Taylor 
on  Corporations,  sec.  162,  and  authorities  cited. 

We  have  now  to  consider  whether,  in  the  light  of  the  prin- 
ciples above  laid  down,  a  right  to  the  relief  prayed  for  is  suffi- 
ciently shown  by  the  petition.  There  can  be  no  doubt  that 
the  act  sought  to  be  enforced — the  establishment  and  main- 
tenance of  a  freight  and  passenger  station  on  the  defendant's 
line  of  railway  at  a  convenient  point  within  the  town  of  Upper 
A^lton — is  sufficiently  specific  to  be  enforced  by  mandamus, 
and  it  only  remains  to  be  seen  whether  the  right  to  have  its 
performance  enforced  is  shown  to  be  clear  and  undoubted.  It 
should  be  observed  that  there  is  no  controversy  as  to  the  facts, 
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the  allegations  of  the  petition  being,  for  all  the  purposes  of 
this  appeal,  conclusively  admitted  by  the  demurrer. 

The  petition  undertakes  to  show  the  public  importance  and 
necessity  of  the  station  asked  for  in  two  ways,  first,  by  alleg- 
ing the  facts  and  circumstances  which  tend  to  prove  it,  and, 
secondly,  by  directly  averring  it.  It  cannot  be  doubted,  we 
think,  that  the  facts  alleged  make  out  a  clear  and  strong  case 
of  public  necessity.  They  show  that  Upper  Alton  is  a  town 
of  over  eighteen  hundred  inhabitants,  situated  on  the  line  of 
the  defendant's  railway,  about  midway  between  two  other 
stations  seven  miles  apart.  The  residents  of  the  town  and 
vicinity  are  shown  to  be  possessed  of  at  least  the  ordinary  in- 
clination to  travel  by  railway,  and  it  is  averred  that  many  of 
them  have  occasion  and  desire  to  travel  by  the  defendant's 
railway  between  Upper  Alton  and  other  points  on  the  line  of 
said  railway.  Various  manufacturing  and  other  business  en- 
terprises are  shown  to  be  carried  on  within  the  town,  creating 
a  necessity  for  the  use  of  said  railway  for  the  transportation 
of  manufactured  articles,  merchandise  and  other  freights.  To 
avail  themselves  of  transportation  upon  trains  which  pass  by 
their  doors,  the  inhabitants  of  Upper  Alton  are  compelled  to 
go  and  transport  their  freights  by  other  conveyances  to  a  neigh- 
boring town  about  three  and  one-half  miles  away.  Then,  as 
we  have  already  said,  the  petition  directly  avers  and  the  de- 
murrer admits,  that  the  accommodation  of  the  public  living 
in  and  near  said  town  requires  and  long  has  required  the  es- 
tablishment of  a  passenger  and  freight  depolTon  the  line  of  its 
road  within  said  town.  Unless  then  there  is  some  explanation 
for  the  course  pursued  by  the  defendant  Nvhich  the  record  does 
not  give,  we  cannot  escape  the  conviction  that  its  conduct  in 
the  premises  exhibits  an  entire  want  of  good  faith  in  its  efforts 
to  perform  its  public  functions  as  a  common  carrier,  and  an 
unwarrantable  disregard  of  the  public  interests  and  necessities. 

It  cannot  be  admitted  that  the  discretion  vested  in  the  de- 
fendant in  the  matter  of  establishing  and  maintaining  its 
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freight  and  passenger  stations,  extends  so  far  as  to  justify  such 
manifest  and  admitted  disregard  of  its  duties  to  the  pubhc. 
We  are  of  the  opinion  that  the  petition  shows  a  clear  and  un- 
doubted right  on  the  part  of  the  public  to  the  establishment 
and  maintenance  of  a  freight  and  passenger  station  on  the  line 
of  the  defendant's  railway  in  the  town  of  Upper  Alton,  and  it 
therefore  follows  that  the  demurrer  to  the  petition  should  have 
been  overruled.  For  the  error  in  sustaining  the  demurrer,  the 
judgment  will  be  reversed  and  the  cause  remanded  for  further 
proceedings. 

Judgment  reversed. 


Philetus  Sawyer  et  al, 

V, 

Ambrose  Campbell  et  al. 

Filed  at  Ottawa  October  31, 1889. 

1.  BHiii  TO  REMOVE  ciiOUD  UPON  TITLE — parties  claiming  under  a  com,' 
mon  source — which  shall  prevail.  If  both  parties  in  a  bill  to  quiet  title 
and  set  aside  the  assumed  title  of  the  defendant,  claim  from  a  common 
source,  and  the  title  of  the  complainant  is  subsequent  and  subordinate 
to  that  of  the  defendant,  which  is  held  under  a  valid  sale  under  trust 
deeds  given  to  the  person  under  whom  the  respective  claims  are  de- 
rived, the  bill  will  fail. 

2.  Evidence — as  showing  under  whom  one  claims  title.  A  person  hold- 
ing a  conveyance  of  land,  accepted  a  quitclaim  deed  containing  this 
clause,  after  the  description  of  the  property:  "Being  the  same  prop- 
erty described  in  the  deed  heretofore  made  by  us  to  C.  W.  C,  dated 
*  *  *  This  deed  is  made  to  clear  away  certain  objections  made  to 
said  last  named  deed,  or  to  the  abstract  thereof,  and  is  made  to  confirm 
the  title  of  said  grantee  claimed  under  such  deed  :"  Held,  the  grantee 
in  the  later  deed  admitted,  by  his  acceptance  of  it,  that  he  claimed  title 
■under  C.  W.  C,  and  under  a  deed  made  by  the  grantors  to  C.  W.  C,  and 
that  such  quitclaim  deed  was  procured  by  the  grantee  merely  in  con- 
firmation of  such  title. 

3.  Same — writings  given  in  evidence  generally — effect  to  be  given  them 
^-whether  party  concluded  by  their  contents.  Where  a  party  puts  certain 
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instruments  in  writing  in  evidence  generally,  and  not  specially  for  a 
particular  and  limited  purpose,  they  will  be  in  evidence  to  prove  any 
fact  material  to  the  issues  which  they  may  tend  to  establish.  But  by 
giving  them  in  evidence  generally,  the  party  will  not  be  estopped  from 
contradicting  any  statement  contained  in  them. 

4.  Deed  of  trust — bill  to  foreclose — whether  a  waiver  of  right  to  sell 
under  power  in  the  deed.  The  doctrine  that  a  mortgagee  can  not,  dur- 
ing the  pendency  of  his  bill  to  foreclose,  advertise  and  sell  the  mort- 
gaged property  under  the  power  contained  in  his  mortgage,  has  no 
application  to  a  case  where  a  creditor  of  the  mortgagee,  during  the 
peruiency  of  a  suit  against  the  latter,  takes  an  assignment  of  the  mort- 
gage debt,  which  he  is  to  collect  with  reasonable  diligence,  and  is  to 
apply  the  proceeds  of  the  collection  on  his  claim  against  the  mortgagee, 

5.  Same — bill  to  set  aside  sale — prior  suit  pending,  as  tending  to  pre^ 
vent  competition.  A  filed  a  bill  against  C  to  establish  an  equitable  lien 
on  certain  real  estate,  which  the  latter  had  sold  and  conveyed  to  D  and 
E,  taking  their  notes  for  the  price,  secured  by  two  trust  deeds.  After 
C's  death,  his  heirs  and  legal  representatives,  for  the  purpose  of  set- 
tling the  suit,  transferred  the  notes  given  by  D  and  E,  to  be  collected 
and  applied  on  A's  debt,  which  was  conceded,  and  it  was  agreed  that 
A's  suit  should  stand  until  the  collection  of  these  notes.  A  caused  a  sale 
to  be  made  on  the  trust  deeds  given  by  D  and  E,  whereby  most  of  his 
claim  was  satisfied.  It  was  claimed  by  H  and  S,  who  also  claimed  title 
imder  C  to  the  property  sold,  that  the  sale  under  the  trust  deeds,  while 
A's  bill  was  still  pending,  prevented  competition.  The  property  waa 
sold  for  the  amount  due  on  the  trust  deeds,  with  the  costs  and  expenses, 
and  H  and  S's  title  was  subject  to  such  deeds  of  trust.  The  sale  under 
the  trust  deed  did  not  pay  the  entire  demand  of  A  by  about  $3000 : 
Held,  that  the  failure  of  A  to  dismiss  his  bill  before  the  sale  under  the 
trust  deeds  of  D  and  E,  afforded  no  ground  for  setting  aside  the  sales 
under  the  trust  deeds,  nor  did  the  failure  to  announce  on  the  day  of 
sale  that  the  proceeds  of  the  sales  were  to  be  applied  on  A's  demand. 

6.  In  such  case,  the  payment  of  the  trust  deeds  of  D  and  E  would 
have  worked  the  release  of  the  land  from  A's  lien,  and  it  was  the  negli- 
gence of  lland  S,  or  their  willful  repudiation  of  the  trust  deeds  as  con- 
stituting liens  upon  their  title,  after  they  had  in  terms  assumed  to  pay 
them,  that  prevented  them  from  redeeming  their  own  property,  and 
getting  the  benefit  of  the  arrangement  which  the  heirs  of  their  cove- 
nantor had  made  for  their  protection. 

7.  S>am:e— claimant  of  lien — buying  in  adverse  title.  And  pending  the 
bill  of  A  to  establish  his  equitable  lien  on  the  land,  and  before  the 
arrangement  by  the  heirs  of  C  for  payment  to  him.  there  would  be  na 
impropriety  in  his  buying  in  an  adverse  title,  and  seeking  to  avail  of  it 
in  furtherance  of  his  efforts  to  enforce  his  o^vn  lien. 
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8.  Same — sale  under  trust  deed — as  to  the  mode  of  payment  by  the 
purchaser.  A  sale  of  land  under  a  trust  deed  for  no  greater  sum  than 
is  due  on  the  debt  secured,  and  the  costs  and  expenses,  will  not  be  in- 
validated by  the  fact  that  the  holder  of  the  debt  takes  the  notes  of  the 
purchaser  for  most  of  the  purchase  money  secured  by  his  deed  of  trust. 
In  such  case  no  one  is  injured  by  so  giving  credit  to  the  purchaser. 

9.  The  fact  that  a  purchaser  at  a  trustee's  sale  of  a  lot  gave  his  notes 
for  $900  in  excess  of  his  bid,  for  a  deed  to  him  by  a  third  person  having 
a  claim  on  the  property,  whereby  a  cloud  on  the  title  is  removed,  will 
not  render  the  sale  invalid,  or  afford  ground  for  avoiding  the  same. 

10.  Chanceky — incompetent  evidence — presumption  that  it  was  not 
•considered.  Where  there  is  sufficient  competent  and  proper  evidence 
in  a  chancery  suit  to  sustain  the  decree,  the  admission  of  improper 
evidence  will  not  be  material,  as  it  will  be  presumed  that  the  court,  on 
the  final  hearing,  rejected  the  same,  and  decided  the  case  only  upon 
•the  legal  testimony. 

11.  Same — amendment  of  bill  after  hearing  and  decision  announced. 
After  the  hearing  of  a  bill  filed  to  remove  certain  deeds  of  trustees, 
made  under  deeds  of  trust,  as  clouds  upon  title,  and  the  decision  of 
the  court  was  announced,  complainants  asked  leave  to  file  an  amend- 
ment of  their  bill,  offering  to  redeem  from  the  trust  deeds,  which  was 
denied:  Held,  that  the  allowance  of  the  amendment  at  that  stage  of 
the  case  was  a  matter  resting  in  the  sound  discretion  of  the  chancellor. 

12.  Same — disclaimer  by  a  defendant — in  what  way  to  be  disposed  of. 
A  defendant  in  chancery  filed  a  disclaimer  of  any  interest  whatever  as 
to  the  subject  matter  of  the  suit  or  the  result  thereof,  denying  all  man- 
ner of  unlawful  combinations,  etc.  There  was  also  filed  a  stipulation 
of  the  other  defendants,  releasing  him  from  any  and  all  liability.  His 
answer  under  oath  was  waived,  and  no  discovery  was  sought  from  him 
and  no  relief  was  asked  against  him.  Upon  this,  the  chancellor  dis- 
missed the  bill  as  to  him,  to  which  action  no  objection  was  made  at  the 
time  :  Held,  that  while  the  proper  practice  would  have  been  to  have 
him  stand  as  a  defendant  until  the  hearing,  the  dismissal  as  to  him  was 
not  such  error  as  to  require  a  reversal  of  the  decree. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
M.  F.  TuLEY,  Judge,  presiding. 

Mr.  Edward  Koby,  and  Mr.  George  K.  Grant,  for  the  ap- 
pellants. 

Mr.  Henry  Decker,  and  Mr.  H.  F.  Vallette,  for  the  ap- 
pellees. 
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Mr.  Justice  Baker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  filed  in  July,  1881,  in  the  Cook  circuit  court, 
by  Philetus  Sawyer  and  George  F.  Harding,  to  quiet  the  title 
or  remove  clouds  from  the  title  to  lot  2,  in  the  subdivision  of 
the  east  half  of  the  south-west  quarter  of  section  15,  town  38, 
range  li,  in  Cook  county.  Possession  of  the  lot,  seizin  thereof 
in  fee,  and  freedom  of  the  premises  from  incumbrances,  were 
alleged  in  the  bill. 

Ambrose  Campbell,  appellee  herein,  who  was  one  of  the  de- 
fendants to  the  bill,  claimed  that  he  was  the  owner  in  fee  of 
the  land,  under  and  by  virtue  of  certain  sales  made  in  con- 
formity with  the  powers  given  in  a  trust  deed  executed  in  1868 
by  Frederick  A.  Weage,  to  secure  the  payment  to  Charles  W. 
Clayton  of  purchase  money  due  on  that  part  of  said  lot  2 
lying  west  of  the  Vincennes  road,  and  a  trust  deed  executed  in 
1868  by  Hiram  Canfield,  to  secure  the  payment  to  Charles  W. 
Clayton  of  purchase  money  due  on  that  part  of  said  lot  lying 
east  of  said  road,  and  in  a  trust  deed  on  the  entire  lot,  made 
in  1877  by  Francis  Canfield  to  Granville  S.  Ingraham,  in  trust, 
to  secure  the  payment  of  notes  for  $18,000  and  interest,  pay- 
able to  John  McNab. 

It  is  manifest,  that  if  both  Campbell,  appellee,  and  Sawyer 
and  Harding,  the  appellants,  claim  from  said  Charles  W.  Clay- 
ton as  a  common  source  of  title,  and  the  title  of  appellants  is 
subsequent  and  subordinate  to  that  derived  under  the  trust 
deeds,  and  there  have  been  valid  sales  and  conveyances  under 
said  trust  deeds,  then  the  contention  of  appellants  is  not  well 
grounded,  and  their  bill  of  complaint  was  properly  dismissed 
by  the  circuit  court. 

It  appears  from  the  evidence,  that  the  land  records  of  Cook 
county  were  destroyed  by  fire  on  or  about  the  9th  day  of  Oc- 
tober, 1871,  and  that  fact,  no  doubt,  is  the  primary  and  prin- 
cipal cause  of  the  present  controversy,  and  of  the  difficulty 
which  has  been  experienced  in  arriving  at  a  proper  and  just 
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conclusion  in  respect  thereto.  That  Campbell  derives  title  from 
Clayton,  is  patent  from  the  evidence.  The  parol  testimony 
of  Joel  D.  Harvey  and  Frederick  A.  Weage  shows  that  Clayton 
executed  and  delivered  to  said  Weage  a  deed  of  conveyance 
for  that  part  of  Jot  2  lying  west  of  the  center  of  the  Vincennes 
road,  and  to  Hiram  Canfield  a  conveyance  of  that  part  of  said 
lot  lying  east  of  the  center  of  said  road.  It  is  satisfactorily 
shown  that  these  original  conveyances  are  not  in  the  posses- 
sion or  control  of  appellees,  but,  on  the  contrary  thereof,  it 
sufhciently  appears  that  they  were  destroyed  by  the  same  fire 
that  burned  the  public  record  that  was  made  of  them.  The 
record  before  us  contains  a  trust  deed  from  said  Weage  to  Joel 
D.  Harvey,  trustee,  dated  August  26, 1868,  and  recorded  Sep- 
tember 3,  1868,  in  book  475,  page  329,  in  which  it  is  recited 
that  it  was  given  to  secure  a  part  of  the  purchase  money  of 
that  part  of  lot  2  lying  west  of  the  center  of  the  Vincennes 
road ;  and  also  a  trust  deed  from  said  Hiram  Canfield  to  said 
Joel  D.  Harvey,  trustee,  dated  October  27, 1868,  and  recorded 
October  31,  1868,  in  book  490  of  deeds,  page  112,  in  which  it 
is  recited  it  was  given  to  secure  a  part  of  the  purchase  money 
of  that  part  of  lot  2  that  lies  east  of  the  center  of  the  old  Vin- 
cennes road.  It  also  appears  that  on  December  22,  1876,  and 
after  the  death  of  said  Charles  W.  Clayton,  his  executors  and 
heirs  transferred  and  delivered  said  two  deeds  of  trust,  and 
the  promissory  notes  secured  thereby,  duly  assigned,  to  John 
McNab.  The  evidence  further  shows,  that  on  the  28th  of  May, 
1877,  said  Joel  D.  Harvey,  trustee,  sold,  under  said  trust  deeds, 
respectively,  said  west  part  and  said  east  part  of  said  lot  2, 
and  conveyed  the  same,  by  trustee's  deeds,  to  Francis  Canfield, 
and  that  said  Francis  Canfield,  by  his  trust  deed  dated  June 
5,  1877,  conveyed  the  whole  of  said  lot  2,  along  with  other 
property,  to  Granville  S.  Ingraham,  in  trust,  to  secure  the 
payment  of  certain  notes  described  therein ;  and  that  after- 
wards, on  July  27, 1881,  said  lot  2  was  sold  by  said  Ingraham, 
trustee,  under  said  trust  deed,  and  struck  off  to  Campbell, 
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appellee,  and  conveyed  to  him  by  deed  from  said  Ingraliam. 
So  the  title  now  held  by  Campbell  is  connected  with  and  de- 
pendent upon  the  titles  of  said  Charles  W.  Clayton. 

It  appears  from  the  record,  that  upon  the  hearing  of  this 
cause  the  decision  of  this  court,  "as  found  in  McNah  v.  Young , 
81  111.  11  to  15,"  was,  without  objection,  considered  as  read 
in  evidence.  In  the  opinion  in  that  case,  as  so  found,  it  was, 
among  other  things,  said:  "We  place  our  decision  on  the  fol- 
lowing grounds  :  The  title  acquired  by  Parsons  at  the  judicial 
sale  was  the  legal  title.  *  *  *  He  held  the  title  unchal- 
lenged for  more  than  four  years,  when  he  sold  and  conveyed 
to  Clayton.  *  *  *  Clayton  purchased  Heald's  interest, 
paying  him  $5000  therefor.  Parsons,  holding  the  legal  title, 
sold  and  conveyed  it  to  Clayton." 

The  title  of  appellants  to  lot  2  is  derived  immediately  from 
Alonzo  J.  Sawyer.  The  latter,  by  deed  dated  April  23, 1870, 
conveyed  an  undivided  one-half  interest  in  the  premises  to 
appellant  Harding,  and  by  deed  made  in  1876,  conveyed  the 
other  undivided  one-half  interest  to  appellant  Philetus  Sawyer. 
The  evidence  shows  that  one  Benjamin  F.  Haddock,  by  his 
conveyance  of  April  23,  1870,  deeded  the  lot  to  said  Alonzo 
J.  Sawyer,  but  that  the  latter  purchased  the  same  for  the  joint 
interest  of  himself  and  said  Harding,  and  that  they  went  into 
possession  under  such  conveyance.  It  further  appears  from 
the  evidence,  that  Horatio  N.  Heald,  who,  as  was  decided  in 
McNah  V.  Young,  as  reported  in  81  111.  supra,  sold  his  interest 
in  that  and  other  land  to  Clayton  for  $5000,  quitclaimed, 
along  with  his  wife,  the  premises  in  controversy,  on  December 
20,  1871,  to  said  Alonzo  J.  Sawyer  and  Harding,  and  the 
quitclaim  deed  then  executed,  following  the  description  of  the 
property,  contained  this  language  :  "Being  the  same  property 
described  in  the  deed  heretofore  made  by  us  to  Charles  W.  Clay- 
ton, dated  October  9,1867,  filed  April  2,  1870,  and  recorded 
in  book  573,  page  326,  of  the  records  of  deeds  of  Cook  county, 
Illinois.    This  deed  is  made  to  clear  away  certain  objections 
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made  to  said  last  named  deed,  or  to  the  abstract  thereof,  and 
is  made  to  confirm  the  title  of  said  grantees  claimed  under 
said  deed." 

The  fact  that  Sawyer  and  Harding  accepted  this  deed  from 
Heald,  and  had  it  recorded,  is  an  admission  they  claimed  title 
under  Clayton,  and  under  the  deed  made  by  Heald  to  Clayton, 
and  that  this  quitclaim  deed  was  procured  by  them  merely  in 
confirmation  of  such  title.  The  date  of  the  quitclaim  deed, 
and  the  recitals  therein,  afford  evidence  to  show  that  their 
prior  deed  from  Haddock  was  in  the  line  of  conveyance  from 
and  through  Clayton.  The  parol  evidence  of  appellants  them- 
selves is,  that  they  "claim  to  have  originally  derived  title  from 
Clayton,"  and  that  they  "entered  into  possession  under  the 
deeds  from  Haddock  and  from  Heald."  They  introduce  in 
evidence  no  deeds  other  than  the  deeds  from  Haddock  and 
from  Heald.  Mr.  Harding,  in  his  testimony,  said :  "I  have 
no  recollection  of  any  other  title  deeds  save  those  produced 
here.  So  far  as  I  know,  I  have  produced  all  that  ever  were 
in  my  possession." 

The  deed  from  Haddock  to  Alonzo  J.  Sawyer  recites  :  "This 
deed  is  made  subject  to  certain  incumbrances,  which,  with 
interest  up  to  the  1st  day  of  April,  1870,  amount  to  ten  thou- 
sand four  hundred  and  thirty-four  and  y2_2_  (10,484.22)  dollars, 
which  the  party  of  the  second  part  assumes  and  agrees  to  pay." 
The  contention  of  Campbell  is,  that  this  provision  in  the  deed 
has  reference  to  the  incumbrances  included  in  the  Weage  and 
Hiram  Canfield  trust  deeds.  The  contention  of  appellants  is, 
that  it  does  not  so  refer,  and  for  the  reason  that  the  amounts 
due  upon  those  two  mortgages,  calculated  to  the  1st  day  of 
April,  1870,  amounted  to  $10,446.39,  instead  of  $10,434.22. 
It  is  also  suggested  it  may  refer,  at  least  in  part,  to  the  note 
for  $4390.28  given  by  Sawyer  to  Haddock  for  a  portion  of  the 
purchase  money  of  the  premises. 

In  our  opinion,  neither  of  these  claims  of  appellants  is  well 
grounded.    The  $4390.28  was  not  an  incumbrance  on  the  lot 
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on  April  1,  1870,  and  did  not  become  such  until  April  23, 
1870,  and  then  its  payment  was  secured  by  a  trust  deed  of 
that  date.  It  is  very  improbable  that  if  this  latter  sum  had 
been  secured  by  the  provision  in  the  deed  from  Haddock,  the 
parties  would,  on  the  very  same  day,  have  gone  to  the  trouble 
and  expense  of  further  securing  it,  by  giving  and  taking  a 
double  security  on  the  identical  property.  It  would  be  unrea- 
sonable to  impute  to  them  so  vain  and  useless  a  performance. 
Besides  this,  the  provision  in  the  deed  plainly  contemplates 
incumbrances  upon  which  interest  had  accrued  prior  to  April 
1,  1870,  and  it  is  absurd  to  suggest  that  interest  had  at  that 
date  accrued  upon  an  indebtedness  which  was  not  contracted 
until  more  than  three  weeks  thereafter.  Moreover,  the  idea  of 
the  identity  of  this  $4390.28  with  any  part  of  the  $10,434.22 
is  completely  rebutted  by  the  terms  of  the  written  agreement, 
made  on  said  23d  day  of  April,  by  and  between  Alonzo  J.  Saw- 
yer and  Harding.  That  agreement  speaks  both  of  the  fact 
that  the  deed  from  Haddock  "is  made  subject  to  certain  in- 
cumbrances, which,  with  interest  up  to  the  1st  day  of  April, 
1870,  amount  to  $10,434.22,  which  the  party  of  the  'second 
part'  assumes  and  agrees  to  pay,"  and  also  of  the  further 
fact  that  the  said  Sawyer  had  given  to  Haddock  his  note  for 
$4390.28,  the  remainder  of  the  purchase  money,  with  interest 
at  ten  per  cent  per  annum,  secured  by  a  mortgage  of  said  lot. 

The  clause  in  the  Haddock  deed  evidently  refers  to  recog- 
nized and  admitted  incumbrances  upon  the  lot  which  were  in 
existence  on  and  prior  to  April  1,  1870,  and  upon  which  in- 
terest had  accrued  to  that  date.  The  only  siich  incumbrances 
shown  or  suggested  by  the  testimony  are  the  trust  deeds  to 
Harvey,  made  by  Weage  and  Hiram  Canfield,  respectively.  It 
may  be  true  that  an  accurate  computation  of  the  amounts  due 
upon  said  trust  deeds,  down  to  the  date  mentioned,  will  show 
them  to  then  have  aggregated  $10,446.39  in  place  of  $10,- 
434.22,  as  stated  in  Haddock's  deed.  If  so,  the  discrepancy 
}is  small, —  only  $12.17, —  and  might  easily  have  occurred 
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through  an  error  or  inexactness  in  computation,  or  it  may  be 
that  one  or  the  other  of  the  mortgages,  as  Haddock,  who  is 
now  dead,  then  understood,  was  entitled  to  a  small  credit. 
At  all  events,  the  slight  variance  that  exists,  affords  no  just 
and  reasonable  ground  for  the  conclusion  that  other  and  dif- 
ferent incumbrances  were  intended,  especially  as  none  such 
are  shown  to  have  been  in  existence. 

The  logical  and  rational  conclusion  from  the  evidence  is, 
that  the  title  of  appellants  goes  back,  through  Haddock,  to 
Charles  W.  Clayton,  as  the  source  of  title,  and  was  subject 
and  subordinate  to  the  payment  to  Clayton  of  the  unpaid 
purchase  money  due  on  the  lot,  which  was  secured  by  the 
two  trust  deeds  to  Harvey. 

There  is  much  other  evidence  which  strongly  corroborates 
this  view  of  the  case.  At  the  hearing,  the  appellants  put  in 
evidence  a  certain  stipulation  made  in  December,  1876,  by 
parties  to  a  cause  in  chancery  then  pending  in  the  Superior 
Court  of  Cook  county,  wherein  John  McNab  was  complainant 
and  Virginia  B.  Clayton  et  al,  were  defendants.  A  portion  of 
said  stipulation  was  as  follows : 

"Whereas,  the  complainant,  John  McNab,  has  an  acknowl- 
edged claim  against  the  estate  of  Charles  W.  Clayton,  deceased, 
growing  out  of  transactions  between  Horatio  N.  Heald  and  the 
complainant,  and  between  the  complainant,  Horatio  N.  Heald, 
John  E.  Parsons  and  Charles  W.  Clayton,  which  the  complain- 
ant claims  constitutes  a  lien  or  charge  in  equity  upon  the  lands 
described  in  his  bill  of  complaint  filed  in  said  above  entitled 
cause ;  and  whereas,  it  is  contended  on  behalf  of  the  defend- 
ants above  named,  claiming  as  heirs,  devisees  and  legal  repre- 
sentatives of  the  said  Charles  W.  Clayton,  deceased,  that  all  the 
claims  of  said  complainant  against  the  said  lands,  and  all  the 
interest  he  had  therein  on  January  2,  1868,  were  contracted 
to  be  sold  and  transferred  to  the  said  Charles  W.  Clayton, 
under  an  agreement  in  writing  made  and  delivered  to  said 
Clayton,  bearing  date  January  2,  1868,  and  referred  to  in  the 
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said  bill,  by  the  said  complainant,  as  a  proposition  merely, 
which  was  never  accepted,  but  if  accepted,  was  afterwards 
abandoned ;  and  whereas,  the  parties  in  interest  are  desirous 
of  putting  an  end  to  this  litigation  and  settling  said  mortgage 
claim  under  said  memorandum  agreement  of  January  2, 1868  : 

"Therefore,  the  representatives  of  the  said  estate  of  Charles 
W.  Clayton,  and  also  Mary  A.  Clayton,  deceased,  and  the  heirs- 
at-law  interested  in  both  of  said  estates,  have  deposited  with 
E.  S.  Smith,  as  the  attorney  and  agent  of  John  McNab,  the 
said  complainant,  and  for  his  use,  as  collateral  security,  three 
certain  securities,  amounting,  in  the  aggregate,  to  about  $22,- 
562,  as  per  statements  hereto  annexed  as  part  of  this  stipula- 
tion,— two  of  said  securities  executed  by  Frederick  A.  Weage, 
and  the  other  security  by  Hiram  Canfield.  It  is  understood 
that  the  amount  of  the  said  mortgage  claim  of  said  McNab 
amounted  to,  as  computed  up  to  January  1,  1877,  $25,460, 
without  including  any  taxes  paid  on  the  land. 

"It  is  hereby  stipulated  that  said  securities  are  so  deposited 
as  collateral  security  to  enable  said  complainant  to  realize  the 
amount  of  money  due  thereon  as  so  much  payment  upon  his 
said  claim  against  said  parties  in  interest  depositing  said  se- 
curities, and  that  reasonable  diligence  shall  be  used  by  said 
complainant  to  make  the  money  thereon,  and  for  the  purposes 
of  realizing  thereon,  the  said  complainant  shall  have  the  same 
rights  and  authority  in  the  said  securities,  the  same  as  though 
he  had  taken  them  as  absolute  payment,  with  all  the  rights 
in  said  securities  expressed.    *    *  * 

"It  is  further  stipulated,  that  for  the  present,  and  until  the 
eaid  securities  are  paid  or  returned,  the  said  suit  shall  remain 
in  statu  quo,  without  prejudice  to  the  rights  of  either  of  the 
parties,  and  when  said  claim  of  said  John  McNab  shall  have 
been  fully  paid,  then  he  will  execute  and  deliver  to  the  heirs  of 
said  estates  full  release  and  satisfaction,  under  his  hand  and 
seal,  of  all  his  said  claim,  under  his  said  security,  against  said 
Heald,  and  all  of  his  said  claim  under  said  memorandum  dated 
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January  2,  1868,  and  quitclaim  all  rights  to  the  lands  under 
the  said  mortgage  or  trust  deed  so  given  by  said  Heald,  except 
taxes  paid  after  the  year's  tax  for  1868." 

In  the  statement  annexed  to  this  stipulation  is  found  a  full 
and  accurate  description  of  the  Weage  and  Hiram  Canfield 
notes,  and  the  two  trust  deeds  to  Harvey  securing  the  same. 

The  release  provided  for  in  the  stipulation  was  also  given 
in  evidence.    It  recites  : 

"Whereas,  Horatio  N.  Heald  and  his  wife  did  execute  and 
deliver  their  trust  deed  to  Henry  Moore,  dated  August  17, 1857, 
for  $15,000,  by  which  conveyance,  as  a  security,  certain  lots 
and  tracts  of  land  were  conveyed,  described  as  follows  :  (Here 
follows  description  of  twenty-four  lots,  embraced  in  six  differ- 
ent blocks,  in  the  subdivision  named ;  also  lots  2,  5  and  9,  in 
E.  ^,  S.  W.  i,  Sec.  15,  etc.,  lot  2  being  the  premises  in  ques- 
tion ;)  and  whereas,  said  trust  deed  was  made  to  secure  to  John 
McNab  said  sum  of  $15,000,  with  interest,  for  which  said 
McNab  filed  a  bill  in  the  United  States  Circuit  Court  for  the 
N.  Dist.  of  111.,  against  said  Heald,  Moore  et  al.,  to  foreclose 
said  security,  on  February  27, 1868,  and  such  proceedings  were 
had  that  a  decree  of  foreclosure  and  sale  was  entered  by  the 
court,  and  said  tracts  of  land  were  sold  by  one.  of  the  masters 
of  the  court,  and  were  deeded  by  said  master  to  John  E.  Par- 
sons ;  and  whereas,  said  Parsons  conveyed  said  lots  to  Charles 
W.  Clayton,  now  deceased,  after  which  said  McNab  filed  his 
bill  in  the  Superior  Court  of  Cook  county,  in  chancery,  July 
15, 1869,  against  Hezekiah  Young,  executor  of  said  Charles  W. 
Clayton  et  al.,  to  set  aside  the  conveyance  from  said  Parsons 
to  said  Clayton,  and  such  proceedings  were  had  that  upon 
the  final  determination  of  said  cause  in  the  Supreme  Court  of 
Illinois  said  conveyance  by  the  master  to  said  Clayton  was 
upheld,  and  in  the  decision  of  the  case  by  the  court  it  was  held 
that  said  McNab  had  an  equity  existing  in  his  said  security. 
Thereupon  said  McNab  filed  his  bill  of  complaint  in  the  Supe- 
rior Court  of  Cook  county,  October  2,  1876,  in  chancery,  to 
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foreclose  his  said  mortgage  lien,  against  said  Horatio  N.  Heald, 
Victoria  B.  Clayton,  Lucy  C.  Dana,  heirs-at-law  of  Charles  W. 
Clayton,  Frederick  A.  Weage,  Hiram  Ca.nfield  et  al.,  and  such 
proceedings  were  had  in  said  cause,  that  afterwards  the  said 
heirs  of  said  Charles  W.  and  Mary  A.  Clayton,  who  claimed  an 
interest  in  said  lands,  transferred  to  the  said  John  McNab 
certain  securities  held  by  them  upon  certain  lots  of  said  several 
tracts  of  land  for  the  purpose  of  satisfying  said  mortgage  debt 
so  in  suit  of  foreclosure  ;  and  whereas;  afterwards,  upon  a  sale 
of  the  land  upon  said  transferred  securities,  the  said  mortgage 
debt  was  satisfied,  except  as  to  certain  taxes  paid  by  said  John 
McNab  upon  the  lots  and  tracts  of  land  during  the  pendency 
of  the  suit  so  instituted  to  set  aside  the  conveyance  from  said 
Parsons  to  Clayton,  which  taxes  said  McNab  claims  in  his  said 
foreclosure  suit,  still  pending  in  the  said  Superior  Court,  in 
chancery ;    *    *  * 

"Now,  therefore,  this  indenture  witnesseth,  that  the  said 
John  McNab,  in  consideration  of  the  premises,  do  hereby  ac- 
knowledge full  satisfaction  of  said  trust  deed  security  debt  set 
out  and  stated  in  his  said  foreclosure  bill,  for  the  said  principal 
and  interest,  and  do  hereby  forever  discharge  the  same  from 
said  lots  and  tracts  of  land,  reserving  and  excepting  so  far  as 
to  preserve  a  lien  upon  said  lots  for  the  taxes  paid  thereon 
after  the  year  1868." 

These  instruments  were  put  in  evidence  generally,  and  not 
specially  offered  for  a  particular  and  limited  purpose.  They  are 
in  evidence  to  prove  any  fact  material  to  the  issues  which  they 
may  tend  to  establish.  We  do  not  hold,  however,  that  because 
appellants  gave  them  in  evidence,  they  were  thereby  estopped 
from  contradicting  any  statements  contained  in  them  that  they 
might  have  seen  fit  to  deny.  But  inasmuch  as  such  state- 
ments have  not  been  contradicted,  they  are  evidence  tending 
to  establish  that  Charles  W.  Clayton  was  a  common  source  of 
title.  Moreover,  the  theory  that  Clayton  was  such  common 
source,  and  that  the  title  of  appellants  was  subsequent  and 
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subordinate  to  the  trust  deeds  made  to  secure  to  him  his  pur- 
chase money  for  the  lot,  is  consistent  with  and  is  corroborated 
by  all  the  other  evidence  in  the  case,  and  is  consistent  with 
and  corroborated  by  the  conduct,  during  many  years,  of  all 
the  parties  to  this  litigation,  and  that  of  the  parties  to  numer- 
ous former  suits,  the  records  of  which  are  here  in  evidence. 

From  the  proper  evidence  in  the  case,  we  feel  fully  assured 
that  in  respect  to  the  points  we  have  thus  far  considered  the 
truth  of  the  matter  is  with  appellees. 

The  notes  of  Weage  and  of  Hiram  Canfield,  secured  by  their 
respective  trust  deeds,  all  of  which  had  been  transferred  to 
McNab,  not  having  been  paid,  Harvey,  the  trustee,  sold  the 
property  at  public  vendue  on  May  28, 1877,  and  the  same  was 
bid  off  by  Francis  Canfield.  These  sales,  and  the  deeds  which 
were  thereupon  executed  by  the  trustee,  compose,  in  part,  the 
clouds  which  appellants  seek  to  remove  from  their  title.  At 
the  sales,  the  land  east  of  the  Vincennes  road  was  struck  off 
at  $7300,  and  the  land  west  of  that  road  at  $10,300,  making 
$17,600  in  all,  and  being  the  amounts  of  the  two  incum- 
brances, with  costs  and  expenses. 

Some  technical  objections  are  urged  against  the  regularity 
of  these  sales,  which  we  need  not  specify,  since  we  find  in 
them  no  substantial  or  sufficient  grounds  to  impeach  the  val- 
idity of  the  proceedings.  The  notices  of  sale  were  published 
in  a  newspaper  in  Chicago,  as  was  required  by  the  deeds  of 
trust,  and  the  sales  seem  to  have  been  made  in  conformity 
with  the  provisions  of  those  instruments. 

It  is  claimed  that  the  premises  were  sold  at  a  sacrifice,  caused 
by  the  circumstances  surrounding  the  sales,  due  to  the  conduct 
and  actions  of  McNab,  the  cestui  que  trust.  In  McNab  v.  Young, 
supra,  this  court  said:  "That  appellant  has  equities  in  this 
matter  in  controversy  we  do  not  question,  and,  if  properly  pre- 
sented, doubtless  they  will  be  decreed  to  him."  That  he  did, 
in  fact,  have  an  equitable  and  valid  claim  against  the  estate  of 
Charles  W.  Clayton,  deceased,  for  a  considerable  sum  of  money. 
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which  was  enforceahle  on  all  or  a  part  of  the  lands  inyolved  in 
the  chancery  suit  then  pending  in  the  Superior  Court,  includ- 
ing the  lot  here  in  controversy,  is  established  by  the  evidence, 
and  by  the  fact  the  legal  representatives  and  heirs  of  Clayton 
admitted  the  justice  of  such  claim,  and  transferred  to  McNab, 
in  settlement  thereof,  the  notes  and  trust  deeds  of  Weage  and 
of  Hiram  Canfield,  and  subsequently  paid  him  the  further  sum 
of  $3000.    McNab  occupied  in  the  chancery  suit  a  position 
which  was  adverse  to  the  legal  representatives  and  heirs  of 
Clayton,  and  to  the  purchasers  from  him,  including  appellants. 
He  had  been  vainly  attempting,  for  many  years,  to  enforce 
his  equitable  lien  upon  the  property ;  and  in  the  facts  that  he 
made  the  stipulation  he  did  with  the  representatives  of  Clayton, 
and  took  in  part  payment  of  his  claim  incumbrances  which 
they  held  on  a  part  of  the  property,  which  had  been  given  to 
Clayton  by  purchasers  from  him,  and,  in  accordance  with  his 
agreement  in  said  stipulation,  used  reasonable  diligence  to 
make  the  money  thereon,  we  find  nothing  so  unjust  or  repre- 
hensible as  to  call  for  the  interposition  of  a  court  of  equity. 
Complaint  is  made  that  he  did  not  dismiss  his  chancery  suit, 
but  that,  in  conformity  with  the  terms  of  the  stipulation,  said 
suit  remained  in  statu  quo  until  the  securities  transferred  were 
paid  or  returned,  without  prejudice  to  the  rights  of  either  of 
the  parties.    The  notes  and  mortgages  covered  only  a  part  of 
his  admitted  claim,  and  it  would  have  been  unreasonable  to 
require  of  him  to  dismiss  his  chancery  suit  before  the  remain- 
ing $3000,  and  the  large  claims  in  addition  that  he  held  for 
taxes  advanced  on  the  lands,  were  either  paid  or  secured.  It 
does  not  appear  that  it  was  with  any  fraudulent  intent  that 
the  stipulation  was  not  filed  in  the  chancery  cause,  and  there 
was  no  occasion  for  filing  it  until  the  conditions  of  its  taking 
effect  were  fulfilled.    It  was  for  the  interest  of  both  Clayton's 
representatives  and  of  McNab  that  the  property  should  bring 
a  good  price,  if  sold.  Both  parties  understood  that  the  makers 
of  the  notes  and  trust  deeds  were  insolvent,  and  that  payment 
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of  the  same  was  not  intended.  McNab  had  no  interest  in 
preventing  a  redemption  of  the  lot  from  the  trust  deeds,  by- 
appellants.  In  fact,  it  clearly  appears  that  his  sole  .object 
was  to  secure  and  get,  at  as  early  a  day  as  practicable,  pay- 
ment of  his  long  delayed  moneys. 

The  circumstance  that  the  proceeds  of  the  sales  would  go  in 
discharge  of  McNab's  liens  was  not  announced  at  the  sales, 
but  one  of  the  appellants  was  present  and  forbid  the  sales, 
and  he  made  no  inquiry  of  or  statement  to  either  the  trustee 
or  McNab,  or  the  latter's  solicitor  in  the  chancery  suit,  all  of 
whom  were  present,  which  would  have  elicited  that  informa- 
tion. Appellants  had  expressly  agreed  to  pay  these  debts,  and 
it  was  negligence  in  them  if  they  did  not  ascertain,  either  as 
above  indicated  or  from  their  grantors  and  co-defendants,  that 
the  proceeds  were  to  be  so  applied,  if  that  fact  was  not  gener- 
ally known.  The  trustee's  deeds  conveying  the  lot  to  Francis 
Canfield  were  recorded  June  7,  1877,  and  the  formal  release 
executed  by  McNab,  reciting  the  whole  transaction,  was  re- 
corded June  27, 1877.  Appellants  remained  inactive  for  more 
than  four  years  thereafter.  By  their  conduct  throughout, 
and  by  the  bill  which  they  finaUy  filed,  they  seem  to  have  in- 
trenched themselves  behind  a  shadowy  possession,  and  to  have 
thought  that  those  claiming  under  the  trust  deeds  could  not 
prove  their  title,  because  of  the  loss  and  destruction  of  records 
and  papers. 

We  think  the  case  of  Coffman  v.  Scoville,  86  111.  300,  should 
not  here  control,  even  if  we  assume  that  McNab,  ])y  taking  the 
trust  deeds,  stood  in  the  shoes  of  Clayton.  Under  the  stipu- 
lation made,  payment  by  appellants,  of  the  mortgages,  would 
have  worked  the  release  of  the  lots  from  McNab's  lien,  and  it 
was  their  own  negligence,  or  their  willful  repudiation  of  the 
trust  deeds  as  constituting  liens  upon  their  title,  after  thejr 
had,  in  terms,  assumed  to  pay  them,  that  prevented  their  re- 
deeming their  property  and  getting  the  benefit  of  the  arrange- 
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ment  which  the  heirs  of  their  covenantor  had  made  for  their 
protection. 

The  evidence  is  insufficient  to  show  that  McNab  combined 
with  Heacock  to  have  the  latter  buy  up  and  file  the  bill  to  en- 
force the  claim  of  title  made  by  the  heirs  of  John  Beach,  for 
the  purpose  of  clouding  the  Clayton  title,  and  thereby  dis- 
couraging appellants  from  paying  off  the  Weage  and  Hiram 
Canfield  mortgages.  That  suit  was  pending  long  prior  to  the 
time  McNab  got  these  mortgages,  and  could  not  have  had  any 
reference  to  sales  under  them.  Besides  this,  the  Beach  title 
was  adverse  to  the  title  upon  which  depended  McNab's  secur- 
ity for  the  large  debt  he  was  seeking  to  collect  in  his  chancery 
suit,  and  it  would  not  have  been  improper,  and  perhaps  would 
have  been  advisable,  for  him  to  buy  up  that  title,  and  seek  to 
avail  of  it  in  furtherance  of  his  efforts  to  enforce  his  lien  for 
the  collection  of  the  indebtedness  due  him. 

The  cases  of  Hurd  v.  Case,  32  111.  45,  Funk  v.  McReynolds, 
33  id.  496,  and  Warrick  v.  Hull,  102  id.  280,  are  not  in  point 
in  the  matter  of  the  sales  under  the  powers  in  the  trust  deeds 
to  Harvey.  The  doctrine  of  those  cases  is,  that  a  mortgagee 
can  not,  during  the  pendency  of  his  bill  to  foreclose,  advertise 
and  sell  the  mortgaged  property  under  the  power  contained  in 
his  mortgage.  Here,  the  fact  McNab  was  prosecuting  a  bill 
to  give  effect  to  an  equitable  lien  that  grew  out  of  transactions 
that  transpired  in  and  prior  to  1864,  would  have  no  tendency 
to  lull  appellants  to  security  that  no  attempt  would  be  made 
to  sell  a  portion  of  the  same  premises  under  powers  in  trust 
deeds  made  to  parties  other  than  McNab,  in  1868.  In  fact, 
the  very  object  of  the  transfer  of  the  trust  deeds  to  McNab 
was,  that  he  should  "make  the  money  thereon  with  reasonable 
diligence,"  and  there  is  no  place  in  the  facts  for  the  applica- 
tion of  the  doctrine  of  waiver. 

Nor  does  the  rule  announced  in  the  late  case  of  Ryan  v.  New- 
comh,  125  111.  91,  control  in  respect  to  the  sales  now  in  hand. 
In  that  case,  the  sale  under  the  power  was  made  during  the 
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pendency  of  a  bill  filed  by  the  maker  of  the  trust  deed  against 
the  creditor  thereby  secured,  charging  usury  and  payment,  and 
asking  for  an  accounting  and  for  redemption  on  payment  of 
the  sum  found  due,  and  it  was  held  that  the  power  of  sale  was 
improperly  exercised  pending  the  suit  to  redeem,  and  that  for 
that  reason  the  sale  should  be  set  aside  and  redemption  allowed 
on  the  payment  of  the  amount  actually  due.  There,  the  filing 
of  the  bill  and  the  service  of  process  had  given  the  court  juris- 
diction of  the  subject  matter  of  the  trust  deed,  and  of  the 
parties,  and  one  of  the  parties  to  the  controversy  could  not, 
by  assuming  to  act  under  the  power,  oust  the  court  of  such 
jurisdiction.  The  case  would  be  here  in  point  had  there  been, 
at  the  time  of  the  sales  under  the  trust  deeds  to  Harvey,  a  bill 
pending  to  redeem  from  the  Weage  and  Hiram  Canfield  trust 
deeds  ;  but  there  was  pending  no  such  bill,  nor  any  bill  to  fore- 
close said  mortgages,  nor  any  other  bill  involving  the  subject 
matter  of  said  trust  deeds  or  the  indebtedness  secured  thereby. 

When  the  sales  were  made  under  the  two  trust  deeds,  there 
was  a  delay  of  a  few  days  in  closing  them  up  and  delivering 
the  deeds  from  the  trustee  to  the  purchaser.  In  lieu  of  cash, 
the  purchaser,  with  the  consent  of  McNab,  the  creditor,  finally 
gave  his  notes  for  most  of  the  purchase  money,  and  secured 
them  by  a  deed  of  trust  on  the  lot,  and  on  other  property  in 
addition  thereto.  There  was  no  surplus  arising  from  the  sales, 
the  entire  bids  only  covering  McNab's  debts,  and  therefore  no 
one  was  injured  by  the  credit  which  he  saw  proper  to  extend 
to  the  bidder.  Burr  v.  Borden^  61  111.  389;  Waterman  v. 
Spaulding,  51  id.  425. 

It  is  urged,  however,  that  there  was  a  surplus,  since  the 
deed  of  trust  given  by  Francis  Canfield  was  to  secure  the 
principal  sum  of  $18,000,  besides  interest,  and  $500  was  paid 
in  cash.  We  think  this  is  sufficiently  and  satisfactorily  ex- 
plained by  the  evidence.  It  appears  therefrom  that  the  amount 
included  in  the  mortgage,  which  was  in  excess  of  the  bids,  was 
the  consideration  paid  Heacock  for  a  deed  releasing  the  lot 
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from  the  claim  of  the  heirs  of  Beach,  which  was  a  cloud  on 
the  title,  reaching  back  of  the  Clayton  title.  If  the  purchaser 
was  content  to  pay  $900  for  the  deed  to  him  from  Heacock, 
and  the  consequent  removal  of  this  cloud,  we  are  unable  ta 
perceive  it  was  any  concern  of  appellants,  or  did  them  any 
injury. 

The  Francis  Canfield  trust  deed  to  secure  the  notes  given 
to  McNab  was  made  to  Granville  S.  Ingraham,  as  trustee.  On 
November  7,  1879,  Ambrose  Campbell,  appellee,  bought  from 
McNab  said  notes  and  trust  deed,  paying  therefor,  in  cash^ 
$22,464.83,  that  being  the  principal  sum  of  $18,000,  and  in- 
terest, at  ten  per  cent,  to  the  date  of  the  purchase.  He  alsa 
paid  McNab  about  $1200  for  that  amount  of  tax  liens  on  the 
lot  taken  up  by  him  in  protection  of  said  security.  In  July, 
1881,  the  trustee  advertised  and  sold  the  lot  under  the  power 
contained  in  the  trust  deed,  and  the  same  was  struck  off  to 
Campbell  for  $26,000,  and  conveyed  to  him.  In  the  view  we 
take  of  the  case,  the  title  to  lot  2  is  vested  in  Campbell,  and 
appellants  have  no  just  ground  for  the  claim  that  the  convey- 
ances  under  which  he  holds  should  be  set  aside  as  clouds  upon 
their  title. 

There  are  several  questions  of  minor  importance  which  we 
will  briefly  consider : 

It  is  urged  the  court  erroneously  admitted  in  evidence 
certain  tax  deeds,  without  proof  of  compliance  with  the  consti- 
tution and  statute  in  regard  to  the  service  of  notice  on  or  pub- 
lication of  notice  to  the  owner,  occupant  and  person  in  whose 
name  the  land  was  taxed.  It  is  also  assigned  as  error,  that 
the  court  appointed  a  special  master  to  examine  certain  ante- 
Jire  abstract  books,  relating  to  transfers  of  real  estate  in  Cook 
county,  which  were  in  the  possession  and  control  of  Handy  & 
Co.,  and  report  to  the  court  what  said  abstract  books  show  in 
relation  to  the  title  to  the  land  here  in  question  prior  to  Octo- 
ber 9,  1871,  and  upon  his  making  a  report,  ordered  it  to  be 
filed  and  received.    If  these  tax  deeds,  and  this  report  and 
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abstract  furnished  by  the  special  master,  were  incompetent 
evidence,  as  is  claimed  by  appellants,  then  the  action  of  the 
court,  under  the  circumstances  of  this  case,  was  of  no  moment, 
and  furnishes  no  just  cause  for  reversal.  In  our  view  of  this 
record,  the  other  evidence  therein  fully  sustains  the  decree  of 
the  court.  If  the  evidence  objected  to  was  incompetent,  we 
must  presume  the  circuit  court,  on  the  final  hearing,  rejected 
it,  and  decided  the  case  upon  the  legal  testimony.  Were  this 
an  action  at  law,  the  rulings  of  the  court  in  admitting  evidence 
would  be  subject  to  review.  But  this  being  a  chancery  cause, 
a  different  rule  prevails,  and  the  inquiry  here  is,  whether  or 
not  the  competent  evidence  in  the  record,  taken  in  connection 
with  the  pleadings,  sustains  the  decree  that  was  entered. 

In  the  bill  that  was  filed  by  appellants,  John  McNab  was 
made  a  defendant,  and  he  appeared  and  filed  a  disclaimer,  in 
which  he  fully  and  absolutely  disclaimed  "all  manner  of  right, 
title  and  interest  whatever  in  and  to,  and  all  and  all  manner 
of  claims  or  liens  upon,  the  real  estate,  or  any  part  or  parcel 
thereof,  described  in  said  bill  of  complaint,"  and  denied  all  and 
all  manner  of  unlawful  combinations  and  confederacies,  etc. 
There  was  also  a  stipulation  filed,  signed  by  Campbell  and 
other  defendants,  releasing  said  McNab  from  liability  in  the 
action,  or  on  account  of  any  result  thereof.  Thereupon  the 
court  ordered  that  the  bill  of  complaint  stand  dismissed  as  to 
McNab.  The  proper  practice  would  have  been  to  have  retained 
McNab  as  a  defendant.  We  think,  however,  that  under  the 
circumstances  of  the  case,  as  disclosed  by  the  record,  there 
was  no  manifest  or  reversible  error  in  the  action  of  the  court 
in  dismissing  him  out  of  the  case.  He  had  no  interest  in  the 
subject  matter  of  the  suit.  The  bill  waived  the  oath  to  his 
answer,  and  it  would  not  have  been  evidence,  as  an  admission 
or  otherwise,  against  his  co-defendants.  No  discovery  was 
sought  by  the  bill,  and  he  was  not  called  upon  to  account. 
No  relief  of  any  other  character  was  asked  against  him.  No 
objection  to  his  dismissal  from  the  suit  was  interposed,  either 
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at  the  time  the  order  was  made,  or  during  the  term,  or  at  any 
time  thereafter. 

It  is  suggested  that  the  bill  might  have  been  amended  at 
some  subsequent  day,  and  allegations  made  against  him,  such 
as  to  require  his  being  a  party  defendant.  But  no  such  amend- 
ments were  made  or  proposed.  The  order  of  dismissal  was 
entered  February  18,  1882,  and  the  final  hearing  was  not  had 
until  April  8,  1884, — more  than  two  years  thereafter.  No 
doubt  a  suggestion  to  the  court,  made  during  the  intervening 
period,  of  a  desire  to  have  him  brought  back  and  retained  as 
a  defendant,  would  have  had  the  effect  to  restore  him  as  a 
defendant  in  the  record.  But  no  such  move  was  made,  and 
appellants  were  apparently  content  as  matters  stood.  There 
is  nothing  in  the  record  to  indicate  or  raise  a  presumption  that 
McNab  is  in  any  way  legally  liable  to  respond  to  appellants, 
or  that  if  he  had  remained  a  defendant  it  would  have  been  of 
even  the  slightest  advantage  to  them,  or  that  they  would  in 
that  event  have  pursued  a  course  other  than  they  did.  In 
this  state  of  the  case,  to  reverse  the  decree  solely  on  account 
of  his  dismissal  from  the  cause  would  be  sheer  technicality. 

After  the  suit  had  been  heard,  and  the  chancellor  had  an- 
nounced his  decision,  appellants  asked  leave  to  file  an  amend- 
ment to  their  bill,  offering  to  redeem.  This  privilege  the  court 
denied.  It  was  a  matter  resting  in  the  sound  discretion  of 
the  court,  whether  or  not  an  amendment  should  be  allowed  at 
the  time  the  application  was  made,  and  we  are  unable  to  say 
that  discretion  was  abused. 

We  find  no  substantial  error  in  the  record,  and  the  decree 
is  affirmed. 

Decree  affirmed. 
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Charles  F.  Chickering  et  al, 

V, 

Julius  Bastress  et  al. 
Filed  at  Ottawa  October  31, 1889. 

1.  Contract — whether  a  sale,  or  a  mere  bailment.  Where  the  iden- 
tical tiling  delivered  is  to  be  restored  in  the  same  or  an  altered  form, 
the  contract  is  one  of  bailment;  but  when  there  is  no  obligation  to  re- 
store the  specific  article,  and  the  person  receiving  it  is  at  liberty  to 
return  another  thing  of  equal  value,  he  becomes  a  debtor  to  make  a 
return,  and  the  title  to  the  property  is  changed — it  is  a  sale. 

2.  Law  and  fact — construction  of  a  contract — and  its  fraudulent  pur- 
pose. Whether  a  written  agreement  between  parties  constitutes  a  con- 
tract of  bailment  of  goods,  or  was  designed  to  cover  a  sale  on  which  the 
vendor's  lien  might  be  preserved,  is  a  question  of  law.  But  the  question 
•of  actual  fraud  or  intent  to  defraud  creditors  is  one  of  fact,  to  be  sub- 
mitted to  the  jury. 

3.  Fraudulent  transfer  of  goods — reserving  a  secret  lien  in  favor 
of  the  vendor.  Whatever  the  form  of  an  agreement  may  be,  if  its  pur- 
pose be  to  cover  up  a  sale  and  reserve  a  secret  lien  in  the  vendor,  it  is 
void  as  respects  creditors  of  the  vendor,  whether  the  credit  was  given 
before  or  after  the  delivery  of  the  goods.  A  consignment  for  such  pur- 
pose is  no  better  than  any  other  device. 

4.  Where  one  party,  by  means  of  contract, but  without  notice  to  the 
world,  suffers  the  real  ownership  of  chattels  to  be  in  himself,  and  the 
ostensible  ownership  to  be  in  another,  the  law  will  postpone  the  rights 
of  the  former  to  those  of  the  es»ecution  or  attachment  creditors  of  the 
latter,  because  to  injure  third  persons  by  giving  a  false  credit  to  such 
ostensible  owner  is  the  natural  and  probable  result  of  the  transaction. 

5.  A  entered  into  a  written  contract  with  B  &  C,  whereby  A  was  to 
ship  pianos  to  B  &  C,  and  in  which  it  was  provided :  First,  that  the 
prices  at  which  B  &  C  were  to  take  the  goods  were  to  be  agreed  upon 
and  expressed  in  the  invoices ;  second,  they  were  to  pay  all  freight 
charges  and  cost  of  shipment,  and  keep  the  pianos  insured  for  the 
benefit  of  A ;  third,  B  &  C  were  at  liberty  to  sell  the  pianos  at  such 
prices  as  they  might  fix  upon  them,  and  have  all  they  could  get  above 
the  invoice  price,  in  full  for  charges,  commissions,  expenses,  etc.; 
fourth,  advances  might  be  made  by  B  &  C  by  negotiable  paper,  and 
when  such  paper  was  paid,  it  should  transfer  the  title  to  the  particular 
pianos  for  which  such  paper  was  given  ;  and  fifth,  all  pianos  delivered 
by  A  to  B  &  C  were  subject  to  the  order  of  the  former,  and  their  right 
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to  transfer,  remove,  sell  or  repossess  themselves  of  the  same  at  any  time 
without  notice  :  Held,  that  while  the  form  of  the  agreement  was  that 
of  a  consignment  for  sale,  its  real  purpose  was  to  cover  up  a  sale  and 
preserve  a  lien  in  favor  of  A. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  John  P.  Altgeld,  Judge,  presiding. 

This  is  an  action  of  replevin  to  recover  the  possession  of 
17  pianos,  valued  in  the  affidavit  for  the  writ  at  $6000.00. 
The  action  was  brought  in  the  Superior  Court  of  Cook  County 
on  February  7,  1883,  by  the  appellants,  composing  the  firm 
of  Chickering  &  Sons  of  New  York  City,  against  the  appellees 
Julius  Bastress  of  Chicago,  and  Seth  F.  Hanchett  Sheriff  of 
Cook  County,  and  also  against  Alonzo  Pelton,  Andrew  J.  Pom- 
eroy  and  Eichard  W.  Cross,  composing  the  firm  of  Pelton, 
Pomeroy  &  Cross  of  Chicago.  Bastress  and  Hanchett  filed 
pleas  of  no)i  cepit,  non  detinet,  and  property  in  Pelton,  Pom- 
eroy &  Cross.  Hanchett  also  filed  a  special  plea,  setting  up 
levy  upon  the  pianos,  as  property  of  Pelton,  Pomeroy  &  Cross, 
under  an  execution  issued  upon  a  judgment  for  $10,252.00 
rendered  by  said  Superior  Court  in  favor  of  Bastress  against 
Pelton,  Pomeroy  &  Cross,  etc.  Upon  the  first  trial  of  the  case 
the  verdict  and  judgment  were  in  favor  of  the  plaintiffs.  Upon 
appeal  to  the  Appellate  Court  the  judgment  was  reversed  and 
the  cause  was  remanded  as  will  appear  from  the  case  of  Bas- 
tress Y.  Chickering,  18  Bradw.  198.  The  second  trial  resulted 
in  favor  of  the  defendants,  and  the  judgment  has  been  affirmed 
by  the  Appellate  Court  whence  it  is  brought  here  by  appeal. 

The  facts  will  appear  from  the  following  statement  which 
precedes  the  opinion  of  the  Appellate  Court  in  Bastress  v. 
Chickering,  supra : 

"It  appears  that  Chickering  &  Sons,  plaintiffs  below,  had, 
for  a  long  time  prior  to  the  transaction  in  question,  been  man- 
ufacturers, in  the  city  of  New  York,  of  pianos  known  by  their 
name;  that  for  some  two  years  prior  to  October  14,  1882, 
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Pelton,  Pomeroy  &  Cross  had  been  carrying  on  a  general  music 
store  in  Chicago  in  their  own  names,  as  owners,  and  had  been 
accustomed  to  buy  for  said  business  musical  instruments,  etc., 
from  other  parties  as  well  as  from  plaintiffs ;  that  said  house 
in  Chicago  had  been  of  long  standing  before  Cross  became  a 
partner,  did  a  large  business,  and  had  a  good  reputation, 
financially  and  otherwise,  but  that,  in  fact,  the  firm  had  be- 
come financially  embarrassed  prior  to  October  14,  1882,  and 
had  borrowed  large  sums  of  money  from  one  Tainter,  for  which 
he  held  the  firm's  judgment  note  for  $41,000;  that  the  exe- 
cution creditor,  Bastress,  was  ignorant  of  that  fact,  and  from 
time  to  time,  after  as  well  as  before  that  date,  lent  to  said 
firm  sums  of  money,  so  that  February  6,  1883,  the  amount 
borrowed  of  him  amounted  to  $10,252.  The  evidence  tends 
to  show  that  Cross  put  no  capital  into  the  firm,  and  that  for 
some  reason  he  was  zealously  interested  in  behalf  of  Chicker- 
ing &  Sons ;  that  he,  without  the  concurrence  of  either  Pelton 
or  Pomeroy,  but  co-operating  with  the  Chickerings,  prepared 
for  execution  the  following  agreement,  which  was  in  fact  exe- 
cuted October  14,  1882,  but  antedated  as  of  August  31,  1882, 
Cross  signing  it  for  his  firm.  It  was  signed  in  duplicate,  and 
is  as  follows : 

"  'This  agreement,  entered  into  this  31st  day  of  August, 
1882,  between  the  co-partnership  of  Chickering  &  Sons,  of 
New  York  City,  parties  of  the  first  part,  and  the  co-partnership 
of  Pelton,  Pomeroy  &  Cross,  of  the  city  of  Chicago,  parties  of 
the  second  part : 

"  '  Witnesseth :  The  parties  of  the  first  part,  at  the  request 
of  the  parties  of  the  second  part,  agree  to  forward  and  deliver 
on  consignment  to  the  parties  of  the  second  part,  all  pianos 
of  the  manufacture  of  the  parties  of  the  first  part  that  the 
last  named  parties  may  determine  that  the  parties  of  the  sec- 
ond part  may  need  in  their  business  in  Chicago,  at  rates  and 
prices  to  be  agreed  upon  and  specified  in  the  invoices  of  pianos 
forwarded  as  aforesaid,  said  pianos  to  remain  the  exclusive 
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property  of  the  parties  of  the  first  part,  and  to  be  sold  for 
them  and  on  their  account  by  the  parties  of  the  second  part. 
And  the  parties  of  the  second  part  agree  to  pay  all  freight 
charges  and  costs  of  shipment  of  pianos  so  consigned  to  them, 
and  also  keep  them  fully  insured  for  the  parties  of  the  first 
part,  and  pay  all  insurance  premiums  thereon,  and  to  accept 
and  receive  said  pianos  only  on  consignment,  as  aforesaid, 
and  sell  and  dispose  of  them  only  for  and  on  account  of  the 
parties  of  the  first  part.  And  it  is  agreed  that  the  parties  of 
the  second  part,  as  compensation,  and  in  full  for  all  charges, 
commissions,  expenses,  compensations,  and  claims  of  every 
nature  against  the  parties  of  the  first  part,  by  reason  of  such 
consignments-,  shall  have  all  moneys  received  by  the  parties 
of  the  second  part  for  the  parties  of  the  first  part  for  the  sale 
of  such  pianos,  over  and  above  the  prices  at  which  such  pianos 
shall  have  been  consigned ;  and  all  moneys  so  received  by  the 
parties  of  the  second  part  shall  be  regularly  remitted  to  the 
parties  of  the  first  part,  less  the  sums  the  parties  of  the  sec- 
ond part  are  entitled  to  retain  under  this  agreement ;  and  the 
moneys  so  remitted  shall  be  credited  and  allowed  in  payment 
and  discharge  for  the  particular  piano  or  pianos  the  same  was 
received  by  the  parties  of  the  second  part  in  payment  for. 
All  advances  that  may  be  made  by  said  consignees  to  said  con- 
signors by  negotiable  paper,  shall  be  credited  on  and  for  the 
particular  piano  or  pianos  they  were  made  upon,  but  only  when 
such  negotiable  paper  shall  have  been  paid,  and  not  before,  and 
such  advances,  until  paid  in  full,  shall  transfer  no  title  to  said 
consignees.  All  pianos  consigned,  as  aforesaid,  shall  be  subject 
to  the  order  of  the  parties  of  the  first  part,  and  their  right  to 
transfer,  remove,  sell  or  re-possess  themselves  of  the  same  at 
any  time  and  without  notice.  The  parties  of  the  first  part  shall 
have  the  right  to  fix,  at  any  time  or  in  any  case,  the  amount 
of  advance  to  be  made  by  the  parties  of  the  second  part  by 
negotiable  paper,  on  consignments,  and  to  fix  the  time  of  such 
negotiable  paper,  and  may  end  this  agreement  at  any  time.' 
14—130  Lll. 
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"It  appears  from  the  evidence,  that  although  Pelton,  Pom- 
eroy  &  Cross  were  from  time  to  time  borrowing  money  from 
Bastress  after  said  agreement  was  made,  yet  he  was  kept 
ignorant  of  its  existence.  It  also  appears,  that  for  two  years 
prior  to  that  agreement  the  plaintiffs  had  been  selling  and 
delivering  pianos  to  Pelton  &  Co.  on  credit,  the  usage  being 
for  the  latter  firm  to  give  the  former  notes  covering  the  aggre- 
gate prices  of  those  delivered  during  the  month,  at  the  end 
thereof,  and  that  among  those  so  sold  and  delivered  were  two 
which  were  in  the  store  of  Pelton  &  Co.  at  the  time  of  the 
agreement,  and  were  among  those  replevied.  There  was  noth- 
ing to  indicate  any  change  in  the  manner  or  character  of  the 
business  of  Pelton  &  Co.  after  the  said  agreement,  which  the 
plaintiffs  and  Cross  kept  secret,  except  that  the  word  'con- 
signed' was  written  across  each  invoice  of  pianos  shipped. 
All  of  said  invoices,  under  which  those  in  question  were  deliv- 
ered, except  as  to  number  and  prices,  were  as  follows : 

"  'The  following  conditions  are  agreed  to  as  a  statement  of 
the  relative  positions  and  rights  of  Chickering  &  Sons  and 
their  agents  :  The  'agents'  of  this  firm  are  its  customers  who 
are  engaged  in  selling  its  pianos  in  the  territory  allotted  to 
them.  Such  customers  are  not  'agents'  in  any  sense  known 
to  the  law,  having  no  authority  to  bind  said  Chickering  &  Sons, 
or  to  incur  liability  on  their  account.  The  Messrs.  Chickering 
&  Sons  will  take  care  of  their  own  warranties  of  pianos  when- 
ever requested,  by  making  repairs,  or  authorizing  them  to  be 
made,  if  justly  chargeable.  'Agents'  are  not  at  liberty  to 
make  or  procure  repairs  at  the  expense  of  Chickering  &  Sons 
without  permission.  The  agency  may  be  terminated  at  any 
time  by  either  party,  unless  a  written  contract  exists.  It  is 
agreed  that  the  pianos  specified  in  this  bill  are  bought  and 
sold  upon  the  conditions  herein  set  forth. 
To  Chickering  d  Sons,  Dr.'        1"^^^°^'  ^ omeroy  &  Cross. 
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"Then  followed  the  pianos,  with  style  and  number  and  price, 
in  the  usual  form  of  a  bill  of  goods  sold,  but  across  was  writ- 
ten the  word  'consigned.' 

"The  evidence  tended  to  show,  that  at  the  end  of  each  month 
Pelton,  Pomeroy  &  Cross  made  and  sent  their  promissory  notes 
to  Chickering  &  Sons  for  all  the  pianos  received  by  the  former 
of  the  latter  during  the  month,  and  accompanied  by  said  form 
of  invoice,  the  same  as  had  been  done  prior  to  said  agreement, 
and  that  they  had  paid,  in  cash,  $1000.  The  evidence  tended 
to  show,  that  Pelton,  Pomeroy  &  Cross  were  in  failing  circum- 
stances in  January,  1883  ;  that  an  agent  of  Chickering  &  Sons 
then  came  to  Chicago,  and  Cross  went  through  the  form  of 
turning  over  to  said  agent  the  pianos  in  question,  but  the  lat- 
ter left  them  in  the  possession  of  Pelton,  Pomeroy  &  Cross, 
the  same  as  they  had  previously  been ;  that  on  the  morning 
of  February  7,  1883,  the  same  form  was  repeated,  but  there 
was  no  visible  change  of  possession,  and  they  were  then  and 
there  taken  upon  the  execution  aforesaid,  in  favor  of  Bastress  ; 
that  said  agreement,  which  was  in  fact  made  October  14,  1882, 
was  dated  as  of  August  31,  1882,  so  as  to  cover  pianos  which 
had  been  sold  and  delivered  by  Chickering  &  Sons  to  Pelton, 
Pomeroy  &  Cross,  and  were  in  the  possession  of  the  latter,  as 
purchasers,  at  the  time  said  agreement  was  made,  and  so  re- 
mained thereafter.  There  was  evidence  tending  to  shoAV,  and 
sufficient  to  go  to  the  jury,  that  said  agreement  was  in  fact 
made  with  the  intent  on  the  part  of  the  parties  making  it,  to 
hinder,  delay  and  defraud  the  creditors  of  said  Pelton,  Pom- 
eroy &  Cross,  by  conferring  upon  said  firm  the  indicia  of  own- 
ership of  the  pianos,  and  thereby  give  them  a  false  credit, 
while  Chickering  &  Sons  should  retain  to  themselves  a  secret 
lien  thereon,  whereby  they  could,  in  case  of  danger  from  the 
-creditors,  through  said  agreement  and  the  friendliness  of  Cross, 
ieep  the  other  creditors  at  bay." 
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Messrs.  Lyman  &  Jackson,  and  Mr.  Allan  C.  Story,  for  the 
appellants : 

The  consignment  contract  was  valid  between  the  parties 
and  as  to  creditors,  and  no  title  could  pass  to  the  pianos  con- 
signed until  they  were  sold  to  third  parties,  or  had  been  paid 
for  by  Pelton,  Pomeroy  &  Cross.  Gray  v.  Agnew,  95  111.  317 ; 
Rankin  v.  Shepardson,  89  id.  445 ;  Barton  v.  Coryea,  40  id. 
321 ;  Alexander  v.  Tomlinson,  40  Ark.  216  ;  Printing  Press  Co, 
V.  Lowell,  60  Cal.  454;  Walker  v.  Butterick,  105  Mass.  237. 

Goods  held  by  a  factor  are  not  liable  to  execution  for  his 
debts.  Wharton's  Com.  on  Agency,  sec.  757;  Horn  v.  Baker, 
9  East,  245;  Looke  v.  Rolling sworth,  5  L.  K.  226. 

The  fact  that  Pelton,  Pomeroy  &  Cross  were  to  receive  as 
their  commissions  all  moneys  received  over  a  certain  price, 
does  not  affect  the  fact  of  their  agency.  Mower  and  Reaper 
Co.  V.  Raynor,  38  Wis.  119 ;  Rees  v.  Spraance,  45  111.  308. 

The  contract  expressly  provided  that  the  pianos  should  be 
subject  to  the  order  of  appellants,  and  a  right  to  transfer,  re- 
move, sell  or  re-possess  themselves  of  the  same  at  any  time, 
and  without  notice.  Under  this  contract,  the  rights  of  cred- 
itors of  Pelton,  Pomeroy  &  Cross  could  not  attach.  Foster  v. 
Smith,  56  111.  211 ;  Fairbanks  v.  Malloy,  16  Bradw.  282  ;  Can- 
nahel  v.  Lynch,  45  Iowa,  85  ;  Alexander  v.  Tomlinson,  40  Ark. 
216;  Pa7n  v.  Wilmar,  54  How.  Pr.  285. 

On  the  part  of  appellants  there  was  nothing  secret  in  con- 
nection with  the  contract  in  question,  or  the  business  done  in 
connection  with  the  consignment  account.  The  invoices  ac- 
companying each  shipment  contained  notice  of  the  consign- 
ment. Gray  v.  Agnew,  95  111.  319;  Fairbanks  v.  Malloy,  11 
How.  209 ;  Insurance  Co.  v.  Kiger,  103  U.  S.  352 ;  Alexander 
V,  Tomlinson,  40  Ark.  216  ;  Chicago  Taylor  P.  P.  Co.  v.  Lowell, 
60  Cal.  454;  Ballard  v.  Bergot,  40  N.  Y.  314;  Coville  v.  Hill, 
4  Denio,  323 ;  McNeal  v.  Tenth  Nat.  Bank,  46  N.  Y.  325 ; 
McCreary  v.  Gaines,  55  Texas,  485  ;  Thompson  v.  Borman,  49 
Iowa,  392 ;  Story  on  Agency,  p.  325,  sec.  113. 
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Brief  for  the  Appellees. 
Mr.  H.  W.  Magee,  for  the  appellees : 

No  mortgage,  trust  deed,  or  other  conveyance  of  personal 
property  having  the  effect  of  a  mortgage  or  a  lien  upon  such 
property,  shall  be  valid,  as  against  the  rights  and  interests  of 
any  third  person,  unless  possession  thereof  shall  be  delivered 
to  and  remain  with  the  grantee,  and  the  instrument  is  ac- 
knowledged and  recorded  as  directed  by  the  statute ;  and  every 
such  instrument  shall,  for  the  purpose  of  the  act,  be  deemed 
a  chattel  mortgage.    Kev.  Stat.  chap.  95,  sec.  1. 

An  unrecorded  agreement  between  parties,  whereby  the  title 
to  personal  property  remains  in  one,  while  the  possession  and 
all  the  indicia  of  ownership,  with  the  right  of  sale,  is  given  to 
another,  whereby  others  are  induced  to  give  credit,  is  void  in 
the  State  of  Illinois,  as  against  bona  fide  creditors,  and  amounts 
to  a  sale  as  far  as  they  are  concerned,  and  the  property  cov- 
ered would  be  subject  to  levy  by  an  execution  creditor.  See 
Thornton  v.  Davenport,  1  Scam.  296 ;  Kitchell  v.  Bratton,  1 
id.  300  ;  Morris  v.  Grover,  2  id.  528  ;  Rhines  v.  Phelps,  3  Gilm. 
464 ;  Jennings  v.  Gage,  13  111.  614 ;  Reed  v.  Eames,  19  id.  596 ; 
Thompson  v.  Yeck,  21  id.  74;  Brundage  v.  Camp,  21  id.  330; 
Read  v.  Wilson,  22  id.  377 ;  Ketchum  v.  Watson,  24  id.  591 ; 
Bay  V.  Cook,  31  id.  336;  Brownell  v.  Dixon,  37  id.  197;  Bell 
V.  Farrar,  41  id.  404;  McCormick  v.  Hadden,  37  id.  371; 
Butter's  V.  Haughwout,  42  id.  29 ;  Loner gan  v.  Stewart,  55  id. 
44 ;  Murch  v.  Wright,  46  id.  488 ;  Railroad  Co.  v.  Phillips,  60 
id.  190 ;  Railroad  Co.  v.  Wagner,  65  id.  197 ;  Young  v.  Brad- 
ley, 68  id.  553;  Ticknor  v.  McClelland,  84  id.  474;  Allen  v. 
Carr,  85  id.  388  ;  Lucas  v.  Campbell,  88  id.  449 ;  Sibley  v.  Tie, 
88  id.  287  ;  Latham  v.  Sumner,  89  id.  233  ;  Van  Duzor  v.  Allen, 
90  id.  499;  Roger  v.  Williams,  92  id.  189;  Doane  v.  Lock- 
wood,  115  id.'  490 ;  Martin  v.  Wirts,  11  Bradw.  572 ;  Denny 
V.  Mead,  90  111.  379  ;  Bastress  v.  Chickering,  18  Bradw.  198. 

The  law  on  this  subject,  as  held  in  Illinois,  has  been  affirmed 
and  adopted  by  the  United  States  Supreme  Court.  Hervey  v. 
Locomotive  Works,  93  U.  S.  671 ;  Heryford  v.  Davis,  102  id.  243. 
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Mr.  Justice  Magruder  delivered  the  opinion  of  the  Court : 

All  the  questions  of  fact  involved  in  the  case,  including  the 
question  whether  or  not  there  was  actual  fraud  on  the  part  of 
the  Chickerings  and  Cross,  in  entering  into  the  agreement  in 
question,  were  properly  submitted  to  the  jury  under  the  in- 
structions which  were  given,  and  are  settled,  so  far  as  we  are 
concerned,  by  the  judgment  of  the  Appellate  Court. 

The  main  question,  which  arises  upon  exceptions  to  the  giv- 
ing and  refusal  of  instructions  in  the  case,  relates  to  the  proper 
construction  to  be  given  to  the  agreement  between  Chickering 
&  Sons  and  Pelton,  Pomeroy  &  Cross.  Upon  this  subject  we 
concur  in  the  following  views,  expressed  by  the  late  Justice 
McAllister,  in  delivering  the  opinion  of  the  Appellate  Court : 

"But  the  question  as  to  what  was  the  real  object  or  purpose 
of  the  parties  to  that  agreement, — whether  it  was  designed  to 
cover  a  sale  of  the  pianos  from  the  Chickerings  to  Pelton,  Pom- 
eroy &  Cross,  and  under  the  label  or  device  of  a  consignment 
for  sale  to  preserve  in  the  vendors  a  lien  upon  the  goods,  or 
whether  it  constituted  a  contract  of  bailment, — were  questions 
to  be  determined  by  the  court  upon  a  construction  of  the  in- 
strument, fairly  considering  all  its  provisions,  with  the  view 
of  finding  therefrom  what  was  the  real  intention  of  the  parties. 
Those,  undoubtedly,  are  pure  questions  of  law.  Murch  v. 
Wright,  46  111.  487  ;  Hervey  v.  Rhode  Island  L.  Works,  93  U.  S. 
664 ;  Heryford  v.  Bavis,  102  id.  235  ;  Fish  v.  Benedict,  74  N.  Y. 
613. 

"As  pertinent  to  those  questions,  we  may  briefly  state  that 
the  contract  provides:  1.  That  the  prices  at  which  Pelton, 
Pomeroy  &  Cross  were  to  take  the  pianos  of  the  Chickerings 
were  to  be  agreed  upon  and  expressed  in  the  invoices.  2.  Pel- 
ton  &  Co.  were  to  pay  out  of  their  own  pockets  all  freight 
charges  and  costs  of  shipment,  to  keep  them  insured  for  the 
benefit  of  the  Chickerings,  the  former  paying  the  premiums. 
3.  Pelton  &  Co.  were  at  liberty  to  sell  the  pianos  at  such  prices 
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as  they  chose  to  fix  upon  them,  and  to  have  all  they  could  get 
over  and  above  the  invoice  prices,  in  full  for  all  charges,  com- 
missions, expenses,  etc.  When  they  sold  one  or  more  they 
were  to  remit  the  invoice  price  to  the  Chickerings,  and  that 
should  be  in  payment  and  discharge  for  the  pianos  so  sold. 

4.  Advances  might  be  made  by  Pelton  &  Co.  by  negotiable 
paper,  and  when  such  paper  was  paid  it  should  transfer  the 
title  to  the  particular  pianos  for  which  such  paper  was  given. 

5.  All  pianos  delivered  by  the  Chickerings  to  Pelton  &  Co. 
were  subject  to  the  order  of  the  former,  and  their  right  to  trans- 
fer, remove,  sell  or  re-possess  themselves  of  the  same,  at  any 
time,  without  notice. 

"The  last  clause  we  regard  as  in  the  nature  of  the  insecurity 
clause  usually  inserted  in  chattel  mortgages.  Is  this  a  con- 
tract of  bailment  ?  It  is  well  settled  in  this  State,  that  when 
the  identical  thing  delivered  is  to  be  restored  in  the  same  or 
an  altered  form,  the  contract  is  one  of  bailment,  and  the  title 
to  the  property  is  not  changed ;  but  when  there  is  no  obliga- 
tion to  restore  the  specific  article,  and  the  receiver  is  at  liberty 
to  return  another  thing  of  equal  value,  or  the  money  value, 
he  becomes  a  debtor  to  make  a  return,  and  the  title  to  the 
property  is  changed — it  is  a  sale.  (Lonergan  v.  Stewart,  55  111. 
49,  and  authorities  there  cited;  Richardson  v.  Olmstead,  74 id. 
213.)  Sir  William  Jones,  in  his  work  on  Bailments,  (2d  ed.) 
102,  says :  'It  may  also  be  proper  to  mention  the  distinction 
between  an  obligation  to  restore  the  specific  things,  and  a  power 
or  necessity  of  returning  others  equal  in  value.  In  the  first 
case  it  is  regular  bailment;  in  the  second  it  becomes  a  debt.' 

"It  is  indisputable,  that,  under  the  contract  in  question,  Pel- 
ton  &  Co.  were  vested  with  the  power  and  right  of  discharging 
themselves  from  any  further  obligations,  as  respected  all  the 
pianos  mentioned  in  any  one  invoice,  by  paying  to  the  Chick- 
erings the  negotiable  promissory  note  given  therefor,  but  which, 
for  the  purpose  of  disguising  the  real  nature  of  the  contract, 
is  therein  called  an  'advance.'    In  our  opinion,  it  was  not  a 
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contract  of  bailment,  and  the  provisions  authorizing  Pelton 
&  Co.  to  determine  solely  for  themselves  at  what  prices  they 
would  sell  the  pianos  from  their  store,  is  almost  conclusive 
that  in  reality  they  were  not  acting  as  the  agents  or  factors  of 
the  Chickerings  ;  but  that,  with  the  further  provision  that  they 
were  to  bear  as  their  proper  burden  all  the  expenses  of  ship- 
ment, etc.,  the  same,  precisely,  as  purchasers,  would  leave  no 
doubt  that  the  contract  was  not  one  of  bailment,  or  of  princi- 
pal and  factor. 

"The  form  of  the  agreement  was  that  of  consignment  for 
sale,  but  its  real  purpose  was  to  cover  up  a  sale  and  preserve 
a  lien  in  the  Chickerings  for  the  price  of  the  pianos.  The  in- 
voices used  are  in  perfect  harmony  with  this  view.  They 
contained  conditions  which  were  to  be  considered  as  agreed  to, 
and  one  of  them  was  :  'The  agents  of  this  firm  (Chickering  & 
Sons)  are  its  customers  who  are  engaged  in  selling  its  pianos 
in  the  territory  allotted  to  them.  Such  customers  are  not 
agents  in  any  sense  known  to  the  law,'  etc.  Then  follows: 
*It  is  agreed  that  the  pianos  specified  in  this  bill  are  bought 
and  sold  upon  the  conditions  herein  set  forth.'  It  is  true  that 
the  word  'consigned'  was  written  across  the  bill,  but  there  is 
no  magic  in  that  word  which  can  take  from  the  transaction  its 
real  character. 

"In  Thompson  v.  Pratt,  94  Pa.  St.  275,  the  court  says: 
'Whatever  the  form  of  the  agreement,  if  its  purpose  was  to 
cover  up  a  sale  and  preserve  a  lien  in  the  vendors  for  the  price 
of  the  goods,  it  was  void  as  respects  creditors,  whether  the 
credit  was  given  before  or  after  the  delivery  of  the  goods.  A 
consignment  for  such  objects  is  no  better  than  any  other  de- 
vice.' The  same  view  was  taken  in  Murch  v.  Wright,  supra, 
where  the  device  was  a  pretended  lease.  So,  also,  in  Hervey 
v.  Rhode  Island  Locomotive  Works,  supra.  The  cases  cited  are 
authority  for  the  doctrine,  that  where  one  party,  by  means  of 
contract,  but  without  notice  to  the  world,  suffers  the  real  owner- 
ship of  chattels  to  be  in  himself,  and  the  ostensible  ownership 
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to  be  in  another,  the  law  will  postpone  the  rights  of  the  former 
to  those  of  the  execution  or  attachment  creditors  of  the  latter, 
because,  to  injure  third  persons  by  giving  a  false  credit  to  such 
ostensible  owners,  is  the  natural  and  probable  result  of  the 
transaction..  Rose  v.  Story,  1  Barr,  190;  Martin  v.  Mathiot, 
14  Serg.  &  E.  214 ;  Stadtfeld  v.  Huntsman,  92  Pa.  St.  53  ;  Bmns- 
wick  v.  Hoover,  10  Weekly  Notes  of  Cases,  219. 

"We  are  of  opinion  that  the  agreement  in  question  was  void, 
as  respects  Bastress,  the  execution  creditor,  and  the  sheriff, 
for  the  reasons  just  stated." 

The  views  thus  expressed  are  not  inconsistent  with  those 
presented  in  the  case  of  Gray  v.  Agnew,  95  111.  315,  referred 
to  by  counsel  for  appellants.  In  the  latter  case,  the  opinion 
of  the  Court  proceeded  upon  the  assumption  that  there  was  a 
consignment  of  goods,  and  that  the  fact  of  such  consignment 
was  not  denied  by  either  party.  Here,  however,  the  question 
is  whether  a  contract  in  writing  can  be  properly  construed  to 
be  a  contract  for  the  consignment  of  goods,  or  a  contract  for 
the  sale  of  goods. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


W.  Irving  Culver 

V, 

Charles  Phelps. 

Filed  at  Ottawa  November  26,  1889. 

1.  Pkocess — to  what  term  returnable.  An  alias  summons  "was  issued 
from  the  Superior  Court  of  Cook  county  October  6,  1875,  returnable  to 
the  then  next  October  term,  which  was  the  twelfth  term  of  court  there- 
alter,  and  served  upon  the  defendant.  On  the  6th  day  of  December, 
1875,  judgment  was  entered,  by  default,  against  the  defendant.  The 
summons  and  the  return  thereon  being  lost,  the  defendant  filed  his 
petition  to  restore  the  same,  which  the  court  allowed,  finding  that  such 
summons  was  the  only  one  served:   Held,  that  the  summons  was  void 


218 


Culver  v.  Phelps. 


Brief  for  the  Appellant. 


by  reason  of  having  been  made  returnable  to  the  wrong  term,  and 
service  thereof  conferred  no  jurisdiction  on  the  court  to  render  the 
judgment. 

2.  Same — recital  of  service — whether  conclusive.  Recitals  in  a  judg- 
ment showing  that  due  personal  service  of  process  of  summons  issued 
in  the  cause  was  had  upon  the  defendant  more  than  ten  days  before 
the  term,  may  be  contradicted  and  overcome  by  the  record  showing 
that  the  only  process  of  summons  served  was  void,  because  made  re- 
turnable to  a  wrong  term. 

3.  Sheriff's  deed — under  a  void  judgment — set  aside  in  equity.  Where 
land  is  sold  on  execution  under  a  judgment  which  is  void  for  want  of 
jurisdiction  of  the  person  of  the  defendant,  a  court  of  equity  will  set 
aside  the  sale  and  sheriff's  deed  on  bill  filed  by  the  defendant  in  the 
judgment,  or  his  grantee. 

4.  EES  JUDICATA — how  far  conclusive.  A  decree  restoring  a  lost  sum- 
mons, and  the  return  of  service  thereon,  found  that  such  summons  was 
the  only  one  served  on  the  defendant  in  the  judgment,  upon  an  issue 
presenting  that  question  :  Held,  on  bill  to  set  aside  a  sale  and  sheriff's 
deed  under  the  judgment,  for  want  of  jurisdiction,  that  such  decree 
was  res  judicata,  and  conclusive  as  to  the  facts  found  therein,  no  mat- 
ter whether  it  was  authorized  by  the  law  and  the  evidence  or  not. 

5.  REVEESAli  OF  JUDGMENT  —  after  sale  on  execution — rights  of  the 
purchaser.  Where  a  judgment  under  which  a  sheriff's  sale  has  been 
made  is  reversed,  the  reversal  will  defeat  the  sheriff's  deed  to  the  pur- 
chaser, he  being  the  attorney  for  the  plaintiff  in  the  case,  and  therefore 
chargeable  with  notice  of  the  errors  in  the  record. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Egbert  Jamieson,  Judge,  presiding. 

Messrs.  Culver  &  Madden,  for  the  appellant : 
This  court  will  take  judicial  notice  of  the  Superior  Court  of 
Cook  county.  Railroad  Co.  v.  Lynch,  67  111.  150  ;  Hearson  v. 
Graudine,  87  id.  115;  Harmon  v.  Chicago,  110  id.  400;  Bru- 
ner  v.  Madison  County,  111  id.  11 ;  Railway  Co.  v.  People,  116 
id.  401 ;  Russell  v.  Sargent,  7  Bradw.  98. 

Section  2,  chapter  116,  of  the  Revised  Statutes,  can  not  be 
used  or  made  to  subserve  any  purpose  beyond  supplying  a 
record,  or  part  thereof,  which  has  been  lost  or  destroyed.  This 
is  its  end  and  purpose,  and  any  order  beyond  this,  upon  an 
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application  made  under  it,  is  void.  Culver  v.  Colehour,  115 
111.  558. 

The  finding  in  an  order  or  decree  that  due  legal  service  of 
process  has  been  had  on  the  defendant,  can  not  be  contradicted 
in  a  collateral  proceeding,  dehors  the  record.  Reddick  v.  State 
Bank,  27  111.  145 ;  Osgood  v.  Blackmore,  59  id.  201 ;  Barnett 
V.  Wolf,  TO  id.  76 ;  Searle  v.  Galbraith,  73  id.  269  ;  Logan  v. 
Williams,  76  id.  175;  Turner  v.  Jenkins,  79  id.  228;  Harris 
V.  Lester,  80  id.  307  ;  Fahs  v.  Darling,  82  id.  142  ;  Andrews  v. 
Bernhardi,  87  id.  365  ;  Wenner  v.  Thornton,  98  id.  156  ;  Mat- 
thews V.  Hoff,  113  id.  90. 

And  such  finding  can  not  be  impeached  by  the  oath  of  the 
person  on  whom  the  service  purports  to  have  been  made. 
Hunter  v.  Stonehurner,  92  111.  75. 

Mr.  Edward  Koby,  for  the  appellee : 

The  summons  was  void,  and  the  defendants  were  not  in 
court.  Bunn  v.  Thomas,  2  Johns.  190 ;  Hitchcock  v,  Haight, 
2  Gilm.  603 ;  Calhoun  v.  Webster,  2  Scam.  221 ;  Elee  v.  Wait, 
28  111.  70 ;  Miller  v.  Handy,  40  id.  448 ;  Hildreth  v.  Hough, 
20  id.  331;  Grant  v.  Baggs,  3  East,  128;  Kev.  Stat.  1874,. 
chap.  22,  sec.  9. 

Upon  such  a  summons  the  court  had  no  jurisdiction.  It 
could  not  enter  judgment  that  defendants  were  in  default,  be« 
cause  it  had  not  summoned  them  to  appear, — and  this  appears 
by  the  record  in  the  case  itself.    Smith  v.  Smith,  17  111.  483. 

Notice  to  defend  is,  by  all  law,  necessary  to  jurisdiction. 
The  King  v.  Chancellor,  1  Strange,  557 ;  The  Queen  v.  Arch- 
bishop, 1  E.  &  E.  (108  E.  C.  L.)  545  ;  In  re  Brook,  111  E.  C.  L. 
416  ;  2  Coke's  Inst.  35  ;  Cooper  v.  W.  B.  of  W.  14  C.  B.  (N.  S.) 
108  ;  E.  C.  L.  180  ;  Dr.  Bentleys  case,  1  Strange,  557  ;  People 
V.  Speer,  7  N.  Y.  431 ;  2  Ld.  Eaym.  1334;  8  Mod.  148 ;  For- 
tesque,  202;  Botsford  v.  O'Conner,  57  111.  76;  Haywood  v. 
Collins,  60  id.  332;  Vail  v.  Iglehart,  69  id.  332. 
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Where  the  service  is  by  summons,  the  only  knowledge  the 
court  can  have  of  the  summons  and  service  is  by  the  summons 
and  return,  which  go  before  the  judgment  order  on  the  roll, 
and  are  the  foundation  for  it.  Botsford  v.  O'Conner,  57  111. 
78;  Barnett  v.  Wolf,  70  id,  78;  Harris  v.  Lester,  80  id.  316; 
Sloan  V.  Graham.,  85  id.  28. 

If  the  requisite  notice  has  not  been  given  to  or  process  served 
upon  a  party,  then  the  court  has  no  more  authority  to  adju- 
dicate upon  his  rights  than  a  stranger  or  a  private  individual ; 
and  all  the  court  does,  and  all  its  findings,  are  absolutely  void, — 
as  well  the  finding  that  the  notice  has  been  given  or  process 
served,  as  the  others.  Goudy  v.  Hall,  30  111.  116 ;  Starbuck 
V.  Murray,  5  Wend.  158  ;  People  v.  Cassels,  5  Hill,  168  ;  Canal 
Bank  v.  Judson,  8  N.  Y.  259 ;  Sears  v.  Terry,  26  Conn.  280. 

No  case  can  be  found  in  which  a  judgment  order  has  been 
held  good,  where  it  has  been  solemnly  adjudged  in  the  same 
court,  in  the  same  record,  upon  fair  and  full  trial,  that  juris- 
diction was  assumed  on  a  particular  summons  that  on  its  face 
appears  to  be  wholly  void,  and  that  did  not  summon  the  party 
to  appear  at  that  term  or  at  any  term.  Orendorff  v.  Stanherry, 
20  111.  89 ;  Gill  v.  Hohlit,  23  id.  473 ;  Botsford  v.  O'Conner, 
57  id.  77 ;  Pardon  v.  Dwire,  23  id.  572 ;  Fell  v.  Young,  63  id. 
108  ;  Haywood  v.  Collins,  60  id.  334 ;  Whitney  v.  Porter,  23  id. 
447;  Morris  v.  Hogle,  37  id.  153. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  by  appellee,  against  appellant,  in 
the  Superior  Court  of  Cook  county,  to  set  aside  certain  deeds 
as  clouds  upon  appellee's  title.  The  deeds  sought  to  be  set 
aside  are  a  sheriff's  deed  to  the  Mechanics'  National  Bank  of 
Chicago,  a  deed  of  the  Mechanics'  National  Bank  of  Chicago 
to  Francis  E.  Butler,  and  a  deed  of  Francis  E.  Butler  to  ap- 
pellant, W.  Irving  Culver,  each  purporting  to  convey  title  to 
lot  10,  in  block  10,  in  the  "Ironworkers'  Addition  to  South 
Chicago."   Appellee  claims  title  to  the  lot  under  a  deed  from 
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William  H.  Coleliour,  who  is  conceded  to  have  been  the  origi- 
nal owner  of  the  lot.  The  sheriff's  deed  to  the  Mechanics* 
National  Bank  of  Chicago  was  executed  by  virtue  of  a  sheriff's 
sale  under  an  execution  issued  upon  a  purported  judgment  of 
the  Superior  Court  of  Cook  county,  rendered  at  its  November 
term,  1875,  namely,  on  the  6th  day  of  December,  1875,  in 
favor  of  the  Mechanics'  National  Bank  of  Chicago,  and  against 
Charles  W.  Colehour  and  William  H.  Colehour,  for  $4000 
damages. 

The  sole  question  in  the  case  is  whether  the  Superior  Court 
had  such  jurisdiction  of  the  person  of  William  H.  Colehour  as 
authorized  it  to  render  that  judgment  at  that  time,  for  both 
Francis  E.  Butler  and  the  appellant,  having  been  attorneys  for 
the  bank  in  that  suit,  occupy  no  different  position,  as  respects 
that  question,  than  that  occupied  by  the  bank.  McLean  County 
Bank  et  al,  v.  Flagg,  31  111.  290. 

William  H.  Colehour  presented  his  petition  to  the  Superior 
Court  of  Cook  county  on  the  16th  day  of  April,  1884,  wherein 
he  alleged,  among  other  things,  as  follows : 

"That  he,  said  petitioner,  is  one  of  the  defendants  in  the 
above  entitled  cause,  in  which  cause  judgment  was  entered 
against  both  defendants  on  the  6th  day  of  December,  A.  D. 
1875 ;  that  part  of  the  record  in  said  cause  has  been  lost  or 
destroyed, — that  is  to  say,  the  summons  in  said  cause,  served 
on  your  petitioner  and  on  Charles  W.  Colehour,  his  co-defend- 
ant, together  with  the  return  of  the  sheriff  of  Cook  county 
thereon  indorsed,  and  the  indorsements  of  filing  thereof,  upon 
which  summons  and  return  of  service,  the  order  entering  the 
default  of  the  defendants,  and  the  judgment  in  the  said  cause, 
were  based ;  that  a  certified  copy  of  said  summons  and  return, 
and  the  indorsements  of  filing  thereof,  can  not  be  obtained  by 
your  petitioner,  nor  any  certified  copy  of  any  part  of  said  sum- 
mons, return  or  indorsement.  Your  petitioner  further  states, 
that  *  *  *  the  following  is  a  true  copy  of  said  summons, 
and  the  return  of  the  sheriff  thereon  indorsed : 
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'State  of  Illinois, 
Cook  County, 


"'The  People  of  the  State  of  Illinois,  to  the  sheriff  of  said 
i;ounty — greeting: 

"  'We  again  command  you,  that  you  summon  Charles  W. 
■Colehour  and  William  H.  Colehour,  if  they  shall  be  found  in 
your  county,  personally  to  be  and  appear  before  the  Superior 
Court  of  Cook  county  on  the  first  day  of  the  term  thereof  to 
be  holden  at  the  court  house,  in  the  city  of  Chicago,  in  said 
Cook  county,  on  the  first  Monday  of  October  next,  to  answer 
unto  the  Mechanics  National  Bank  of  Chicago  in  a  plea  of 
trespass  on  the  case  upon  promises,  to  the  damage  of  said 
plaintiff,  as  it  is  said,  in  the  sum  of  $4000.  And  have  you 
then  and  there  this  writ,  with  an  indorsement  thereon  in  what 
manner  you  shall  have  executed  the  same. 

"  'Witness  :  Alexander  F.  Stevenson,  clerk  of  our  said  court, 
5  Seal  of  the  (  and  the  seal  thereof,  at  Chicago,  aforesaid, 
i  Superior  Court.  \  ^^^-^  October,  A.  D.  1875. 

A.  F.  Stevenson,  Clerk.* 
"Eeturn  of  the  officer,  as  shown  on  the  back  of  summons: 
"  'Served  this  writ  on  the  within  named  defendants  by  read- 
ing the  same  to  each  of  them,  the  16th  day  of  October,  1875. 

Francis  Agnew,  Sheriff, 

By  T.  H.  Smith,  Deputy.' 

"Your  petitioner  further  states,  that  at  the  time  your  peti- 
tioner made  such  copies,  said  summons  was  among  the  papers 
and  files  of  said  cause  in  the  custody  of  the  clerk  of  this  court, 
and  your  petitioner  made  a  copy  of  said  summons  and  return 
in  the  office  of  the  clerk  of  this  court,  as  aforesaid,  and  that 
said  summons  so  copied,  and  of  which  the  above  and  foregoing 
is  a  true  copy,  is  the  only  summons  in  said  cause  ever  served 
on  this  petitioner." 

Appellant  and  the  bank  were  made  defendants  to  this  peti- 
tion. Its  prayer  was,  that  the  court  make  an  order  "reciting 
what  was  the  substance  and  effect  of  said  summons,  and  return 
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of  service,  and  filing  of  the  same,  according  to  the  provisions 
of  the  statute  in  such  case  made  and  provided."  Rev.  Stat, 
chap.  116,  sec.  2. 

The  bank  and  appellant,  separately,  answered  the  petition, 
putting  in  issue  its  material  allegations.  Appellant,  in  his 
answer,  admitted  that  "upon  examination  of  the  papers  in 
said  cause  made  by  him,  the  writ  of  summons  issued  in  said 
cause  that  was  served  on  said  petitioners  is  not  to  be  found 
therein  ;"  and  he  alleged,  among  other  things,  "that  there  was 
more  than  one  summons  issued  in  said  cause,  and  that,  as  he 
is  advised  and  believes,  the  said  petition  does  not  show  nor 
give  a  copy  of  the  summons  duly  issued  in  said  cause,  upon 
which  service  was  had  upon  said  petitioner,  and  judgment  ren- 
dered against  him.  And  upon  like  information  and  belief  he 
denies  that  the  writing  set  out  in  said  petition,  purporting  to  be 
a  copy  of  the  summons  in  said  cause  served  on  said  petitioner, 
is  a  true  and  correct  copy  of  the  summons  served  on  him." 

Replications  were  filed  to  the  answers,  and  the  cause  was 
heard  and  decree  rendered  therein  at  the  June  term,  1884,  of 
the  court.  The  court  found  and  decreed  in  accordance  with 
the  prayer  of  the  petition,  and  restored  the  summons  and  ser- 
vice thereof,  upon  which  judgment  was  rendered,  literally  as 
before  herein  set  out  as  being  recited  in  the  petition.  The 
case  was  then  taken,  by  the  appeal  of  the  present  appellant, 
to  the  Appellate  Court  for  the  First  District,  and  that  court, 
by  its  judgment,  affirmed  the  decree  of  the  Superior  Court, 
and  from  the  last  named  judgment  the  same  party  brought 
the  case  by  appeal  to  this  court,  and  the  judgment  of  the  Ap- 
pellate Court  was  here  affirmed  pursuant  to  the  opinion  filed 
on  the  25th  of  January,  18S6,  and  that  judgment  has  never 
been  set  aside.    Culver  et  al.  v.  Coleliour,  115  111.  558. 

It  is  not  pertinent  to  the  question  now  under  consideration 
to  determine  what  power  is  vested  in  the  Superior  Court  by 
chapter  16  of  the  Revised  Statutes  of  1874,  in  relation  to  burnt 
records,  nor  what  evidence  is  admissible  upon  the  hearing  of 
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a  petition  filed  pursuant  to  the  provisions  of  that  chapter.  It 
is  only  important  to  know  what  was  decreed  in  the  case  supra, 
for  that  decree  is  res  judicata  in  the  present  case,  no  matter 
whether  it  was  authorized  by  the  law  and  the  evidence  or  not. 
Bradish  v.  Grants  119  111.  606 ;  Attorney  General  v.  Chicago 
and  Evanston  Railroad  Co.  112  id.  538;  Hanna  v.  Read,  102 
id.  596 ;  Tilley  v.  Bridges,  105  id.  336. 

It  has  been  seen  that  the  decree  supra  restores  the  sum- 
mons which  was  served  upon  the  defendants  in  the  case  before 
judgment  was  rendered,  and  not  merely  a  summons  that  was 
served  in  that  case.  The  issue  was  made  by  the  answer,  that 
the  summons  set  out  in  the  petition  was  not  the  summons 
served  upon  the  defendants  pursuant  to  which  judgment  was 
rendered.  But  the  court  found  against  the  answer,  and  so  we 
must  now  accept  it  as  a  fact,  that  the  only  summons  served 
upon  the  defendants  before  judgment  was  rendered  was  this 
summons.  The  case  is  therefore  within  the  rule  laid  down  in 
Osgood  V.  Blackmore,  59  111.  265,  and  Barnett  v.  Wolf,  70  id.  76. 

The  record  contradicts  the  recitals  in  the  judgment  "that 
due  personal  service  of  process  of  summons  issued  in  said 
cause  has  been  had  on  the  defendants  for  more  than  ten  days 
before  this  term,"  (the  November  term,  1875,)  and  shows  that 
the  only  summons  served  in  the  case  was  one  issued  on  the 
6th  of  October,  1875,  returnable  to  the  twelfth  term  of  the 
court  thereafter  to  be  held,  namely,  to  the  October  term,  1876, 
of  the  court.  The  summons  being  returnable  at  a  term  other 
than  the  first  term,  and  to  be  held  more  than  three  months 
after  its  date,  was  void,  (see  Eev.  Stat.  1874,  chap.  110,  sec.  1, 
and  Hildreth  v.  Hough,  20  111.  331,)  and  in  no  view  can  it  be 
held  to  confer  jurisdiction  of  the  person  to  render  judgment 
at  the  November  term,  1875. 

We  think  the  court  below,  therefore,  properly  decreed  that 
the  deeds  be  set  aside  as  clouds  upon  complainant's  title.  The 
decree  is  affirmed. 

Judgment  affirmed. 
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CoNSTANTiNE  Malaer  et  al. 

V. 

Alexander  Hudgens. 

Filed  at  Mt.Vernon  October  31,  1889. 

1.  AppeaXiS — whether  a  freehold  is  involved — as  affecting  the  right  of 
appeal  directly  from  the  trial  court.  A  freehold  is  not  involved,  within 
the  meaning  of  the  statute  giving  an  appeal  directly  from  the  trial 
court  to  this  court,  where  the  litigation  may,  on  certain  contingencies, 
result  in  the  loss  of  a  freehold,  but  which  will  not  necessarily  have  that 
effect,  or  when  the  freehold  may  be  directly  affected  by  the  judgment 
or  decree  unless  payment  is  made  or  some  act  done  to  arrest  the  sale 
of  the  land,  as,  discharging  a  lien  thereon  for  the  payment  of  money. 
In  order  that  there  should  be  a  right  of  immediate  appeal  to  or  writ  of 
error  from  this  court,  the  title  to  the  freehold  must  be  directly  put  in 
issue. 

2.  A  freehold  is  involved,  within  the  sense  of  the  constitution  and 
statute,  only  in  cases  where  either  the  necessary  result  of  the  judgment 
or  decree  is,  that  one  party  gains  and  the  other  loses  a  freehold  estate, 
or  when  the  title  is  so  put  in  issue  by  the  pleadings  that  the  decision 
of  the  case  necessarily  involves  a  decision  of  such  issue. 

3.  In  a  suit  for  partition,  the  decree  settled  the  rights  of  the  parties, 
from  which  no  appeal  was  taken,  and  ordered  a  sale  of  the  property. 
A  sale  was  made  and  reported,  together  with  the  fact  that  the  purchaser 
refused  to  pay  his  bid.  Subsequently,  the  court  ordered  the  master  to 
sell  the  land  for  the  costs,  which  was  done,  the  sale  reported  and  ap- 
proved, and  a  deed  made  to  the  purchaser.  The  complainant  being 
dissatisfied  with  the  proceedings  subsequent  to  the  first  sale,  sued  out 
a  writ  of  error  from  this  court  to  the  trial  court,  assigning  for  error 
such  subsequent  proceedings:  Held,  that  no  freehold  was  involved, 
and  therefore  this  court  had  no  jurisdiction. 

4.  Same — freehold — as  having  been  involved — but  not  arising  on  the 
appeal.  Although  a  freehold  may  have  been  involved  in  the  suit,  and 
in  the  decree  therein  rendered,  yet,  if  no  objection  is  taken  to  that 
part  of  the  decree  relating  to  the  freehold,  an  appeal  from  or  writ  of 
error  that  brings  up  another  part  of  the  same  decree,  having  no  relation 
to  the  question  of  freehold,  will  not  lie  to  bring  the  record  directly 
from  the  trial  court  to  the  Supreme  Court. 

Writ  of  Error  to  the  Circuit  Court  of  Johnson  county ;  the 
Hon.  Oliver  A.  Harker,  Judge,  presiding. 
15—130  III. 
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Messrs.  Clemens  &  Warder,  for  the  plaintiffs  in  error. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court : 

Alexander  Hudgens  filed  his  bill  in  the  Johnson  circuit  court, 
against  the  plaintiffs  in  error,  Constantine  Malaer  and  Mahala 
Springs,  asking  the  partition  of  certain  real  estate.  At  the 
December  term,  1878,  of  the  court,  plaintiffs  in  error  were  de- 
faulted, and  a  decree  pro  confesso  entered.  The  court  found 
that  defendant  in  error  was  the  owner  in  fee  of  an  undivided 
eight-tenths  of  the  lands,  and  that  each  of  the  plaintiffs  in 
error  was  the  owner  in  fee  of  an  undivided  one-tenth  of  said 
lands,  and  decreed  partition,  and  appointed  commissioners  to 
make  the  same.  The  commissioners  reported,  showing  the 
lands  were  not  susceptible  of  division,  and  placing  values  upon 
the  several  tracts,  which  amounted,  in  the  aggregate,  to  $1400. 
At  the  same  term  of  the  court  this  report  was  approved,  and 
the  lands  decreed  to  be  sold,  and  the  terms  of  the  sale,  as 
fixed  by  the  court,  required  that  ten  per  cent  of  the  purchase 
money  should  be  paid  in  cash  and  the  residue  in  twelve  months, 
the  deferred  payment  to  be  secured  by  note,  with  personal  se- 
curity, and  a  mortgage  on  the  premises. 

At  the  November  term,  1879,  the  master  in  chancery  re- 
ported that  he  had  struck  off  said  lands  on  January  27,  1879, 
to  Alexander  Hudgens,  for  $933. but  said  Hudgens  had 
failed  to  comply  with  the  terms  of  the  sale.  The  court  there- 
upon ordered  the  master  to  re-sell  the  same.  On  March  23, 
1881,  a  written  notice,  signed  by  the  master,  was  served  on 
Hudgens,  that  unless  he  made  good  his  bid  on  or  before  the 
first  day  of  the  April  term  of  the  court,  1881,  he,  the  master, 
would  make  application  to  have  the  lands  re-sold.  At  said 
April  term  an  order  was  entered,  reciting  such  notice,  and 
ordering  the  master  to  re-advertise  and  sell,  as  provided  in  the 
decree  of  1878,  and  ordering  that  all  additional  expenses  and 
costs  occasioned  by  .the  default  of  Hudgens  should  be  taxed 
to  him. 
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At  the  April  term,  1882,  an  order  was  made,  reciting  the 
sale  to  Hudgens  for  $933. his  failure  to  comply  with  the 
terms  of  sale,  and  that  he  had  been  notified,  in  writing,  more 
than  ten  days  before  the  first  day  of  the  term,  to  comply  with 
said  terms  of  sale,  and  ordering,  adjudging  and  decreeing  that 
said  lands  be  sold  by  the  master  in  chancery  "to  satisfy  the 
costs."  At  the  November  term,  1883,  of  the  court,  the  master 
reported,  that  in  pursuance  of  the  decree  rendered  at  the  April 
term,  1882,  he  had,  on  the  10th  day  of  July,  1883,  struck  off 
and  sold  the  whole  of  said  lands  to  C.  N.  Damron,  subject  to 
the  right  of  redemption,  for  $35,  that  being  the  amount  of 
costs.  An  order  was  entered  on  November  22,  1883,  approv- 
ing this  report,  and  the  cause  was  continued  for  final  report. 
At  the  November  term,  1884,  the  master  reported  he  had,  in 
pursuance  of  the  decree  rendered  at  the  April  term,  1882,  exe- 
cuted and  delivered,  on  the  15th  day  of  November,  1884,  to 
C.  N.  Damron,  in  default  of  redemption,  a  deed  of  conveyance 
for  all  of  said  lands,  and  an  order  was  made  approving  such 
report. 

This  writ  of  error  was  sued  out  of  this  court  on  the  14th 
day  of  November,  1888,  and  by  it  the  record  was  brought 
directly  from  the  circuit  court  to  this  court. 

The  assignments  of  error  are  as  follows  :  "First,  the  decree 
of  the  court  below,  at  its  April  term,  1882,  for  the  sale  of  the 
lands  described,  for  the  costs  of  the  suit,  was  a  nullity,  and 
void  ;  second,  the  court  below  erred  in  its  order  at  the  Novem- 
ber term,  1883,  approving  the  master's  report  of  sale  of  the 
lands  in  question  under  the  void  order  of  the  court  at  the  April 
term,  1882;  third,  the  court  below  erred  in  its  order  at  the 
November  term,  A.  D.  1884,  approving  the  master's  report  of 
the  deed  to  C.  N.  Damron  under  the  sale  based  upon  the  void 
decree  of  sale  at  the  April  term,  1882  ;  fourth,  the  court  below 
erred  in  not  setting  aside  the  sale  of  the  master  in  chancery 
reported  at  the  November  term,  A.  D.  1883,  of  said  court; 
fifth,  the  court  below  erred  at  its  November  term,  A.  D.  1884, 
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in  failing  to  cancel  at  that  time  the  master's  sale  of  said  lands, 
when  called  to  act  upon  the  master's  report  of  a  deed  to  C.  N. 
Damron ; — by  reason  whereof  the  plaintiffs  in  error  pray  that 
the  decree  of  the  court  below,  at  its  April  term,  A.  D.  1882, 
be  declared  null  and  void,  and  the  action  of  said  court  there- 
after, at  its  November  term,  1883,  and  at  its  November  term, 
1884,  confirming  and  approving  of  the  action  of  the  master 
thereunder,  be  reversed,"  etc. 

There  is  no  doubt  a  freehold  was  involved  in  the  partition 
suit,  and  in  the  decree  rendered  at  the  December  term,  1878, 
of  the  circuit  court,  but  no  error  is  assigned  which  claims  that 
decree  was  erroneous,  or  challenges  the  fact  that  the  rights, 
titles  and  interests  of  the  parties  were  as  therein  determined. 
The  sole  objects  of  the  present  writ  and  of  the  assignments 
of  error  are  to  call  in  question  the  validity  of  the  decree  of  the 
April  term,  1882,  for  the  sale  of  the  lands  "to  satisfy  the  costs," 
and  of  the  order  made  at  the  November  term,  1883,  approving 
the  master's  report  of  the  sale  of  the  premises,  and  of  the  or- 
der made  at  the  November  term,  1884,  approving  the  master's 
report  of  the  execution  of  a  deed  based  on  such  sale.  The 
rule  is,  that  although  a  freehold  may  have  been  involved  in 
the  suit,  and  in  the  decree  therein  rendered,  yet  if  no  objection 
is  taken  to  that  part  of  the  decree  relating  to  the  freehold,  an 
appeal  from  or  writ  of  error  that  brings  up  another  part  of 
the  same  decree,  having  no  relation  to  the  question  of  free- 
hold, will  not  lie  to  bring  the  record  directly  from  the  circuit 
to  the  Supreme  Court.  Cheney  et  al.  v.  Teese  et  al.  113  111. 
444;  Walker  v.  Pritchard  et  al.  121  id.  221. 

A  freehold  is  not  involved,  within  the  meaning  of  the  stat- 
ute giving  an  appeal  directly  to  or  writ  of  error  directly  from 
this  court  from  or  to  the  trial  court,  where  the  litigation  may, 
on  certain  contingencies,  result  in  the  loss  of  a  freehold,  but 
which  will  not  necessarily  have  that  effect,  or  where  the  free- 
hold may  be  directly  affected  by  the  judgment  or  decree  unless 
payment  is  made,  or  some  act  done  to  arrest  the  sale  of  the 
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land,  or  discharge  a  lien  thereon  for  the  payment  of  money. 
In  order  there  should  be  a  right  of  immediate  appeal  to  or 
writ  of  error  from  this  court  the  title  to  the  freehold  must  be 
directly  put  in  issue.  [Chicago,  Burlington  and  Qidncy  Rail- 
road Co.  V.  Watson,  105  111.  217.)  A  freehold  is  involved, 
within  the  sense  and  contemplation  of  the  constitution  and  the 
statute,  only  in  cases  where  either  the  necessary  result  of  the 
judgment  or  decree  is  that  one  party  gains  and  the  other  loses 
a  freehold  estate,  or  where  the  title  is  so  put  in  issue  by  the 
pleadings  that  the  decision  of  the  case  necessarily  involves  a 
decision  of  such  issue.    Sanford  v.  Kane,  127  111.  591. 

The  court,  in  decreeing,  in  April,  1882,  that  the  lands  should 
be  sold  for  the  payment  of  the  costs  that  had  accrued  in  the 
cause,  and  in  subsequently  approving  of  the  reports  of  the 
master,  did  not  adjudicate  upon  any  issue  formed  to  try  the 
title  to  the  freehold,  nor  was  it  the  necessary  result  of  the  de- 
cree and  sale  that  either  party  either  gained  or  lost  a  freehold 
estate.  In  fact,  leaving  out  of  consideration  the  partition  de- 
cree of  1878,  which  is  not  brought  here  by  this  writ  for  review, 
there  was  in  the  proceedings  in  the  cause  no  place  or  room 
for  a  contention  between  the  parties  to  the  suit  in  regard  to 
the  title  to  the  freehold.  If  any  contention  in  respect  to  the 
freehold  has  arisen  as  the  result  of  the  decree  of  1882  and 
subsequent  orders,  it  is  not  between  plaintiffs  in  error  and  de- 
fendant in  error,  but  between  them  jointly  and  a  third  party, 
the  purchaser  at  the  master's  sale,  and  that  contention  was 
not  at  issue  or  determined  in  this  cause,  and  such  purchaser 
is  not  a  party  to  this  record,  or  brought  before  us,  as  a  terre 
tenant  or  otherwise. 

The  writ  of  error  herein  should  have  been  sued  out  of  the 
Appellate  Court.  For  want  of  jurisdiction  in  this  court  to 
review  the  decree  and  orders  brought  here  by  this  writ,  and 
pass  upon  the  errors  assigned,  the  writ  is  dismissed. 

Writ  of  eiror  dismissed. 
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Marie  A.  Youngs 

V. 

Phineas  B.  Youngs. 

Filed  at  Ottawa  November  26, 1889. 

1.  DivoECE — "habitual  drunkenness,"  as  a  ground  of  divorce — in  what 
drunkenness  may  consist — of  the  morphine  habit — the  statute  construed. 
The  word  "drunkenness,"  as  used  in  the  statute  as  a  ground  of  divorce, 
means  that  state  or  condition  which  inevitably  follows  from  the  taking 
into  the  body  of  excessive  quantities  of  alcoholic  or  other  intoxicating 
liquors.  It  is  used  in  the  statute  in  its  ordinary  and  popular  sense,  and 
does  not  mean  that  similar  state  or  condition  produced  by  the  use  of 
morphine  by  hypodermic  injection  into  the  arms  or  legs.  It  can  not 
be  held  to  include  that  intoxication  produced  by  the  hypodermic  ad- 
ministration of  morphine. 

2.  To  make  the  excessive  indulgence  in  the  morphine  habit  a  ground 
for  divorce  will  require  further  legislative  action,  as  it  is  not  made  such 
by  the  present  statute.  It  is  beyond  the  power  of  courts  to  extend  the 
statutory  grounds  of  divorce  to  cases  not  within  the  legislative  intent. 

3.  Same — cruelty — in  what  it  may  consist.  If  the  acts  of  violence  re- 
lied upon  as  cruelty  in  a  suit  by  a  wife  for  divorce,  are  provoked  by 
her  attempting  to  take  from  her  husband  morphine  he  was  using,  and 
while  he  was  in  a  state  of  total  or  partial  delirium,  and  his  acts  were 
mainly  of  resistance  to  such  attempt,  she  can  not  set  up  the  treatment 
received  by  her,  under  such  circumstances,  as  extreme  and  repeated 
cruelty,  within  the  meaning  of  the  statute. 

4.  Same — condonation  of  acts  of  cruelty .  "Where  a  wife  continues  to 
live  and  cohabit  with  her  husband  several  months  after  the  last  act  of 
personal  violence  by  him,  and  nothing  is  shown  to  do  away  with  her 
condonation,  this  will  be  a  bar  to  a  bill  for  divorce  upon  the  ground  of 
cruelty,  filed  by  her  afterward. 

5.  Same — sufficiency  of  bill — as  to  the  charge  of  cruelty.  A  bill  for 
divorce  charging  cruelty  only  in  general  terms,  without  stating  any 
specific  acts,  is  subject  to  demurrer. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  Lorin  C.  Collins,  Judge,  presiding. 
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Briefs  of  Counsel. 

Mr.  C.  F.  LoEscH,  and  Mr.  George  Driggs,  for  the  appel- 
lant : 

Is  the  excessive  use,  for  over  two  years,  of  any  narcotic  sub- 
stance which  intoxicates  its  victim,  sufficient  ground  for  a 
divorce  under  the  statute  permitting  divorce  for  habitual  drunk- 
enness for  the  space  of  two  years  ?  Bishop  on  Marriage  and 
Divorce,  (6th  ed.)  813;  Barber  v.  Barber,  14  L.  E.  375. 

Those  acts  which  affect  the  life,  health,  or  even  the  comfort, 
of  the  party  aggrieved,  and  give  a  reasonable  apprehension  of 
bodily  hurt,  are  called  cruelty.    1  Bouvier,  414. 

As  to  what  constitutes  extreme  and  repeated  cruelty,  see 
Sharp  V.  Sharp,  116  111.  511 ;  Coursey  v.  Coursey,  60  id.  186. 

The  patient  forbearance  of  a  wife  should  not  be  mistaken 
for  condonation.    Mack  v.  Hardy,  (La.)  2  So.  181. 

As  to  condonation,  see  1  Bouvier,  315  ;  Sharp  v.  Sharp,  116 
111.  517  ;  Jacobs  v.  Tobelman,  36  La.  Ann.  842  ;  Beeby  v.  Beeby, 

1  Hagg.  789. 

Mr.  A.  J.  Hopkins,  Mr.  N.  J.  Aldrich,  and  Mr.  F.  H. 
Thatcher,  for  the  appellee  : 

The  immoderate  use  of  opium,  though  it  may  operate  the 
same  as  that  of  alcoholic  liquors,  is  not  intemperance,  within 
the  meaning  of  a  statute  of  this  kind,  and  it  is  the  same  with 
chloroform.  1  Bishop  on  Marriage  and  Divorce,  (6th  ed.) 
sec.  813;  Barber  v.  Barber,  14  L.  E.  375;  Bishop  on  Stat. 
Crimes,  972. 

Divorce  can  only  be  granted  for  causes  specified  in  the  stat- 
ute— anything  short  of  that  requirement  will  not  be  sufficient. 
The  General  Assembly  seems  to  have  restricted,  rather  than 
encouraged,  the  grounds  for  divorce.  Henderson  v.  Henderson, 
88  111.  248. 

As  to  what  is  the  extreme  and  repeated  cruelty  required  by 
the  statute,  see  Henderson  v.  Henderson,  88  111.  250 ;  Vignos 
V.  Vignos,  15  id.  186;  Shorediche  v.  Shorediche,  115  id.  102; 

2  Kent's  Com.  *126. 
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Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  brought  by  Marie  A.  Youngs 
against  Phineas  B.  Youngs,  her  husband,  in  the  Circuit  Court 
of  Cook  county,  praying  for  a  divorce.  The  parties  were  mar- 
ried at  Galva,  Illinois,  February  12,  1879,  and  shortly  there- 
after took  up  their  residence  at  Aurora,  Kane  county,  Illinois, 
where  they  resided  until  about  the  first  of  March,  1887.  One 
child,  a  daughter,  was  born  as  the  fruit  of  their  marriage,  who, 
at  the  date  last  mentioned,  was  about  five  years  of  age.  On 
or  shortly  after  March  1,  1887,  the  complainant  left  her  hus- 
band and  went  to  the  city  of  Chicago  where  her  father  and 
sister  were  living.  On  the  4th  day  of  March,  1887,  she  filed 
a  bill  against  her  husband  for  a  divorce  in  the  Circuit  Court 
of  Cook  county,  setting  up  as  her  only  ground  of  complaint, 
that  her  husband,  for  more  than  two  years  then  last  past,  had 
been  guilty  of  habitual  drunkenness.  On  the  11th  of  April, 
1887,  the  parties  executed  an  instrument  in  writing,  whereby 
it  was  agreed  that  they  should  live  separate  and  apart  for  the 
period  of  one  year  from  that  date,  and  that  during  that  period 
the  defendant  should  pay  the  complainant  at  the  rate  of  $35 
per  month  for  the  support  and  maintenance  of  herself  and 
child,  and  that  the  defendant  should  have  the  privilege  of  seeing 
said  child  by  himself  or  in  the  presence  of  the  complainant  as 
he  might  prefer,  one  day  each  month,  during  the  continuance  of 
said  contract;  that  the  complainant  should  immediately  dis- 
miss her  bill  for  a  divorce  and  refrain  from  commencing  any 
other  proceedings  of  like  character  during  the  same  period; 
that  the  defendant,  during  that  time,  would  wholly  refrain 
from  the  use  of  morphine  or  liquor  in  an}^  form,  except  for 
medical  purposes  and  under  the  direction  of  a  skillful  and 
reputable  physician. 

For  the  period  of  one  year  mentioned  in  said  instrument 
the  parties  lived  separate  and  apart,  the  defendant  living  in 
Aurora  and  the  complainant  remaining  in  Chicago,  the  defend- 
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ant  during  that  time  making  to  the  complainant  the  monthly 
payments  agreed  upon.  At  the  end  of  the  year  the  defendant 
ceased  to  make  further  payments,  and  the  complainant,  on  the 
12th  day  of  April,  1888,  the  day  following  the  termination  of 
the  year,  filed  in  the  same  court  a  new  bill  for  a  divorce. 

By  said  bill,  the  complainant  alleged,  as  she  had  in  her 
former  bill,  that  the  defendant,  for  the  period  of  more  than 
two  years  prior  to  the  time  she  left  him  as  aforesaid,  was 
guilty  of  habitual  drunkenness,  and  also  alleged  generally 
that  the  defendant  had  been  guilty  of  extreme  and  repeated 
cruelty  towards  the  complainant,  that  is,  that  he  had,  on  divers 
days  and  times  since  said  marriage,  beaten  and  abused  her, 
and  neglected  to  furnish  her  and  her  child  proper  and  neces- 
sary food  and  clothing,  and  was  harsh,  unkind  and  tyrannical 
in  his  treatment  of  the  complainant,  but  no  specific  acts  of 
cruelty  were  set  out  or  charged  in  said  bill.  The  defendant 
demurred  to  that  portion  of  the  bill  charging  cruelty,  and 
answered  the  residue,  denying  said  charge  of  drunkenness. 
On  the  25th  day  of  June,  1888,  the  complainant  filed  her 
petition  for  alimony  pendente  lite  and  for  an  allowance  for  her 
solicitor's  fees,  which  petition  was  denied,  and  thereupon,  on 
•the  9th  day  of  July,  1888,  she  amended  her  bill  by  inserting 
therein  a  number  of  specific  charges  of  cruelty.  The  defend- 
ant answered  denying  said  charges,  and  the  cause  afterwards 
coming  on  to  be  heard  by  the  court  on  pleadings  and  proofs, 
a  jury  being  waived,  the  issues  w^ere  found  for  the  defendant 
and  a  decree  was  entered  upon  said  finding  dismissing  the  bill 
for  want  of  equity.  Said  decree  was  affirmed  by  the  Appellate 
Court,  and  by  appeal  from  the  judgment  of  that  court,  the 
complainant  has  brought  the  record  here  and  assigned  errors. 

The  evidence  fails  to  show  that  the  defendant  has  ever  been 
in  the  habit  of  drinking  intoxicating  liquors,  at  least  to  excess. 
But  it  is  claimed,  and  the  evidence  on  behalf  of  the  complain- 
ant tends  to  show,  that,  for  several  years  prior  to  the  time 
the  complainant  left  him,  the  defendant  had  been  in  the  habit 
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of  using  morphine  administered  by  hypodermic  injections  in 
the  arm  and  leg.  It  appears  that  the  effects  of  morphine  thus 
administered  are  very  similar,  and  in  many  respects  appar- 
ently identical,  with  those  produced  by  the  excessive  use  of 
intoxicating  liquors.  This  branch  of  the  complainant's  case 
therefore  must  rest  upon  the  proof  of  the  defendant's  indul- 
gence in  the  morphine  habit,  and  must  necessarily  fail,  unless 
it  can  be  held  that  the  intoxication  and  stupor  produced  by  the 
excessive  use  of  morphine  is  "drunkenness"  within  the  mean- 
ing of  the  first  section  of  the  statute  in  relation  to  "Divorce," 

It  can  not  be  doubted,  we  think,  that  the  word  "drunken- 
ness" is  used  in  said  statute  in  its  ordinary  and  popular  sense. 
The  primary  signification  of  the  word,  as  given  by  Webster, 
is:  "The  state  of  being  dranken,  or  overpowered  by  alcoholic 
liquor;  intoxication;  inebriety."  In  Bouvier's  Law  Diction- 
ary it  is  defined  as,  "The  condition  of  a  man  whose  mind  is 
affected  by  the  immediate  use  of  intoxicating  drinks."  A 
similar  definition  is  given  by  Eapalje  and  Lawrence  in  their 
Law  Dictionary,  viz. :  "Disorder  of  the  mind  occasioned  by 
the  recent  use  of  intoxicating  liquor."  The  Supreme  Judi- 
cial Court  of  Massachusetts,  in  defining  the  meaning  of  the 
word  as  used  in  the  statutes  of  that  State,  say:  "There  can 
be  no  doubt  that  drunkenness,  as  it  is  commonly  understood 
in  the  community,  is  the  result  of  the  excessive  drinking  of. 
intoxicating  liquors.  Such  is  also  the  signification  given  to  it 
by  lexicographers.  It  is  ebriety,  inebriation,  intoxication ;  all 
words  nearly  synonymous,  and  all  expressive  of  that  state  or 
condition  which  inevitably  follows  from  taking  into  the  body  by 
swallowing,  or  drinking,  excessive  quantities  of  such  liquors." 
It  was  held  in  that  case  that  evidence  of  habitual  intoxication 
from  the  use  of  chloroform  would  not  sustain  a  complaint 
under  the  Massachusetts  statute,  charging  a  person  with  being 
a  common  drunkard.  Commonwealth  v.  Whitney,  11  Cush.  477. 

That  the  word  is  used  in  our  statute  in  the  sense  above  in- 
dicated, and  that  it  can  not  be  held  to  include  intoxication  pro- 
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duced  by  the  hypodermic  administration  of  morphine,  seems 
to  be  the  inevitable  conclusion.  A  further  confirmation  of 
this  view,  if  such  were  necessary,  may  be  derived  from  the 
fact  that  habitual  drunkenness  for  two  years  was  made  a 
ground  for  divorce  by  our  statute  as  early  as  the  year  1827, 
which  was  many  years  before  the  mode  of  administering  mor- 
j)hine  by  hypodermic  injection  was  known,  as  we  suppose,  to 
even  the  Medical  Faculty.  As  originally  used  therefore  these 
words  could  not  have  been  intended  to  include  intoxication 
produced  by  the  administration  of  morphine  in  this  mode,  and 
as  the  same  words  have  been  continued  in  precisely  the  same 
connection  in  every  subsequent  revision  of  our  statutes,  the 
conclusion  is  irresistible  that  the  words  are  to  be  understood 
now  in  the  same  sense  in  which  they  were  originally  employed. 
It  is  beyond  the  power  of  the  courts  to  extend  the  application 
of  said  words  to  a  subject  not  within  the  legislative  intent. 
To  make  an  excessive  indulgence  in  the  morphine  habit  a 
ground  for  divorce  will  require  further  legislative  action,  as  it 
is  clearly  not  made  such  by  the  statute  as  it  now  stands. 

The  complainant's  charges  of  extreme  and  repeated  cruelty 
remain  to  be  considered.  The  evidence  tending  to  support 
those  charges  is  to  be  found  in  the  testimony  of  the  complain- 
ant, corroborated  in  part  by  the  testimony  of  her  sister  and 
of  a  domestic  in  the  family.  In  the  defendant's  testimony 
said  acts  of  cruelty  are  specifically  denied.  If  it  be  admitted 
that  the  preponderance  of  the  evidence  is  with  the  complain- 
ant, it  remains  to  be  seen  whether,  upon  her  own  showing, 
she  has  suffered  at  the  hands  of  the  defendant  such  extreme 
and  repeated  cruelty,  within  the  meaning  of  the  statute,  as 
should  entitle  her  to  a  divorce. 

The  testimony  of  the  complainant  and  her  witnesses  shows 
the  commission  by  the  defendant  of  several  acts  of  personal 
violence  to  the  complainant  which,  if  unexplained,  would,  as 
must  probably  be  conceded,  make  out  a  case  of  cruelty  suffi- 
cient to  entitle  the  complainant  to  a  decree.    But  it  affirma- 
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tively  appears  that  all  of  said  acts  of  violence  were  committed 
while  the  defendant  was  under  the  influence  of  morphine,  and 
that  they  were  generally  brought  on  by  the  complainant's  at- 
tempts to  interpose  and  prevent  the  defendant's  administering 
to  himself  that  drug.  However  praiseworthy  may  have  been 
her  efforts  to  take  the  morphine  out  of  her  husband's  posses- 
sion, or  to  prevent  his  using  it,  she  must  be  deemed  to  have 
known  and  contemplated  the  natural  and  probable  results  of 
her  action,  and  to  have  thus  voluntarily  encountered  the  vio- 
lence which  ensued.  We  would  not  be  understood  as  holding 
that  the  intoxication  or  delirium  produced  by  the  voluntary 
use  of  morphine  can  be  set  up  as  a  justification  of  tortious 
acts  committed  by  one  under  the  influence  of  that  drug,  any 
more  than  can  intoxication  produced  by  the  use  of  alcoholic 
liquors.  But  if  the  violence  complained  of  was  provoked  by 
the  complainant's  attempts  to  take  the  morphine  from  her 
husband  while  he  was  in  a  state  of  total  or  partial  delirium, 
and  if,  as  the  evidence  seems  to  show,  his  acts  consisted  mainly 
•of  resistance  on  his  part  to  such  attempts,  the  complainant  can 
not  set  up  the  treatment  received  by  her  under  such  circum- 
stances as  extreme  and  repeated  cruelty  within  the  meaning 
of  the  statute. 

The  evidence  tends  to  show,  and  is,  as  we  think,  sufficient 
to  establish,  condonation.  The  last  act  of  personal  violence 
to  the  complainant  proved  took  place  some  time  in  December, 
1886,  but  the  evidence  shows  that  the  complainant  continued 
to  live  and  cohabit  with  the  defendant  until  she  left  him  about 
the  first  of  the  following  March.  No  subsequent  conduct  on 
the  part  of  the  defendant  is  shown  which  can  be  held  to  be 
sufficient  to  do  away  with  such  condonation,  and  we  think  the 
chancellor  was  correct  in  holding  it  to  be  a  bar  to  the  com- 
plainant's right  to  relief. 

As  tending  to  support  her  charge-  of  cruelty,  the  complain- 
ant gave  some  evidence  to  the  effect  that  while  she  lived  and 
cohabited  with  the  defendant,  she  was  compelled  by  him  to 
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submit  to  excessive  sexual  intercourse.  We  have  duly  con- 
sidered the  evidence  on  that  point,  and  have  only  to  say  that, 
in  our  opinion,  it  fails  to  show  such  state  of  facts  as  would 
amount  in  law  to  cruelty. 

The  conclusion  reached  by  the  chancellor  that  the  com- 
plainant is  not  entitled  to  relief  on  the  ground  of  cruelty  is 
very  considerably  fortified  by  consideration's  drawn  from  the 
mode  in  which  her  complaint  in  that  behalf  has  been  brought 
forward.  She  left  her  husband  and  went  to  Chicago  about 
March  1,  1887,  and  on  the  4:th  day  of  that  month  she  filed 
her  bill  against  him  for  a  divorce.  At  that  time  the  cruelty 
which  she  claims  to  have  suffered  must  have  been  fresh  in  her 
recollection,  and  it  was  but  reasonable  to  expect  that,  if  she 
was  entitled  to  a  divorce  on  that  ground,  she  would  allege  it 
in  her  bill.  The  only  ground  alleged,  however,  was  habitual 
drunkenness,  no  mention  whatever  of  any  acts  of  cruelty  be- 
ing made.  In  the  articles  of  agreement  entered  into  a  few 
days  later,  by  which  they  arranged  to  live  separate  and  apart 
for  a  year,  it  was  recited  that  certain  differences  had  arisen 
between  them,  but  the  only  matter  of  difference  in  any  way 
hinted  at  in  the  instrument  related  to  the  use  by  the  defendant 
of  morphine  and  liquor.  At  the  expiration  of  the  year  the 
complainant  filed  a  new  bill  for  divorce,  alleging  habitual 
drunkenness  as  before,  but  charging  cruelty  only  in  general 
terms,  and  not  in  such  form  as  to  be  available  as  a  ground  for 
relief.  It  was  not  until  the  sufficiency  of  that  portion  of  her 
bill  had  been  challenged  by  demurrer,  and  after  the  weakness 
of  her  bill  had  been  developed  on  her  motion  for  an  allowance 
of  alimony  pendente  lite,  that  her  bill  was  so  amended  as  to 
charge  cruelty  in  such  form  as  to  constitute  a  ground  for  a 
divorce.  These  circumstances  furnish  ground  for  a  legitimate 
inference  that  the  charge  of  cruelty  is  a  mere  afterthought, 
and  that  it  was  brought  forward  only  after  it  had  become  ap- 
parent that  the  bill  could  not  otherwise  be  maintained. 
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We  are  of  the  opinion  that  the  decree  is  in  accordance  with 
the  evidence,  and  that  no  error  was  committed  by  the  Appel- 
late Court  in  affirming  it.  The  judgment  of  the  Appellate 
Court  will  be  affirmed. 

Judgment  affirmed. 


Carrie  Culver 

V. 

The  City  of  Streator. 

Filed  at  Ottawa  November  26,  1889. 

1.  Police  POWER — of  municipal  corporation  —  defined.  The  police 
power  of  a  municipal  corporation  may  be  defined,  in  general  terms,  as 
comprehending  the  making  and  enforcement  of  all  such  laws,  ordi- 
nances and  regulations  as  iDcrtain  to  the  comfort,  safety,  health,  conve- 
nience, good  order  and  welfare  of  the  public;  and  all  persons  officially 
charged  with  the  execution  and  enforcement  of  such  police  ordinances 
and  regulations  are,  quoad  hoc,  police  officers. 

2.  Respondeat  supeeiok — as  applied  to  municipal  corporations — as 
respects  the  acts  or  negligence  of  their  officers.  Police  officers  api)ointed 
or  employed  by  a  city  are  not  its  agents  or  servants  so  as  to  render  the 
city  responsible  for  their  unlawful  or  negligent  acts  in  the  discharge 
of  their  duties,  or  in  executing  or  enforcing  police  ordinances  and 
regulations. 

3.  An  incorporated  city  is  not  responsible  to  a  person  who  receives  a 
personal  injury  from  one  of  its  officers  or  agents  in  enforcing  an  ordi- 
nance prohibiting  the  running  at  large  of  unlicensed  and  unmuzzled 
dogs,  as,  where,  in  attempting  to  kill  a  dog,  through  negligence  and 
carelessness  the  officer  shoots  and  wounds  such  person. 

4.  Whether  a  person  is  a  servant  or  employe  of  a  municipal  corpo- 
ration in  such  sense  as  calls  for  the  application  of  the  rule  respondeat 
superior,  depends  mainly  upon  whether  he  was  employed  to  perform 
acts  which  the  corporation  could  do  in  its  private  or  corporate  char- 
acter, or  acts  which  the  corporation  was  empowered  to  do  in  its  public 
capacity  as  a  governing  agency,  and  in  discharge  of  duties  imposed 
for  the  public  or  general  welfare.  Acts  performed  in  the  exercise  of 
the  police  power  belong  to  the  latter  class,  and  the  rule  does  not  apply. 
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Writ  of  Error  to  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Circuit  Court 
of  La  Sahe  county ;  the  Hon.  Charles  Blanchard,  Judge,  pre- 
siding. 

This  was  an  action  on  the  case,  brought  by  Carrie  Culver 
against  the  city  of  Streator,  to  recover  damages  for  a  personal 
injury.  A  demurrer  having  been  sustained  to  the  plaintiff's 
original  declaration,  an  amended  declaration  was  filed,  con- 
sisting of  four  counts.  The  fourth  count  in  which  the  plain- 
tiff's cause  of  action  seems  to  be  set  out  with  the  greatest 
fullness  is  as  follows  : 

"And  also,  for  that,  whereas,  heretofore,  to-wit,  on  the  10th 
day  of  May,  A.  D.  1887,  in  the  said  city  of  Streator,  defend- 
ant had  a  certain  ordinance  then  in  force,  which  said  ordi- 
nance had,  previous  to  said  time,  been  duly  and  regularly 
adopted  and  made  a  part  of  the  ordinances  of  said  city  by  its 
mayor  and  common  council,  in  and  by  which  ordinance  the 
running  at  large  of  dogs  in  said  city,  not  muzzled,  was  for- 
bidden ;  and  it  was  further  provided,  that  all  such  dogs  so 
running  at  large  contrary  to  said  ordinance  should  be  de- 
stroyed. And  the  plaintiff  avers  that  the  said  defendant,  by 
its  servants,  while  enforcing  said  ordinance,  as  it  lawfully 
might,  and  while  killing  and  destroying  dogs  running  at  large 
contrary  to  the  provisions  of  said  ordinance,  and  while  the 
plaintiff  was  exercising  all  due  care  and  caution,  so  negligently 
and  carelessly  performed  their  said  acts  and  duty,  that  by 
reason  of  the  said  carelessness  and  negligence  of  the  said  ser- 
vants of  the  said  defendant,  the  said  plaintiff  was  shot,  struck, 
wounded,  bruised  and  injured  by  said  servants,  and  by  reason 
thereof  she  became  sick,  sore,  lame,  disordered  and  perma- 
nently injured  and  disabled,  and  from  thence  hitherto  has  been, 
and  still  is,  disordered  and  disabled,  whereby  she  has  and  does 
still  continue  to  suffer  great  pain,  and  was  and  is  injured  in 
her  body  and  health,  and  also,  by  means  of  the  premises,  was 
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obliged  to  and  did  lay  out  a  large  sum  of  money,  to-wit,  the 
sum  of  $1000,  in  and  about  endeavoring  to  be  healed  of  the 
said  wounds,  bruises,  sickness,  lameness,  disorders  and  disa- 
bilities, besides  her  other  damages  in  this  cause  most  wrong- 
fully sustained,  wherefore  the  plaintiff  says  that  she  has  been 
injured  and  has  sustained  damages  to  the  amount  of  $25,000, 
and  therefore  she  brings  her  suit,"  etc. 

The  third  count  avers  that,  "on  the  10th  day  of  May,  A.  D. 
1887,  the  defendant,  the  said  city  of  Streator,  while  in  the 
discharge  of  its  duty  in  destroying  dogs  running  at  large  con- 
trary to  the  ordinances  of  said  city,  through  its  servants,  so 
negligently  and  carelessly  performed  its  said  duties  that  the 
plaintiff,  while  conducting  herself  with  all  due  care  and  caution, 
was,  by  the  said  servants  of  the  said  defendant,  while  in  the 
performance  of  their  duty  as  aforesaid,  shot,  struck,  wounded, 
bruised  and  injured,"  etc. 

The  first  and  second  counts,  which  are  substantially  iden- 
tical, aver  that,  "on  the  10th  day  of  May,  A.  D.  1887,  the  said 
defendant,  as  it  lawfully  might,  hired  and  employed  certain 
servants  to  shoot  and  kill  all  dogs  at  large  in  said  city  which 
were  not  duly  licensed  by  the  said  city ;  that  it  became  the 
duty  of  the  said  servants  and  agents  so  employed,  as  aforesaid, 
in  the  business  of  the  said  city,  as  aforesaid,  to  use  due  care 
and  caution  in  the  performance  of  the  said  duty,  yet  the  said 
servants  and  agents  did  not  regard  their  said  duty,  or  use  due 
care  and  caution  while  in  the  employ  of  the  said  city,  as  afore- 
said, in  that  behalf,  but  on  the  contrary  thereof,  and  while  the 
plaintiff  was  in  the  exercise  of  all  due  care  and  caution,  they, 
the  said  servants  and  agents,  so  carelessly  and  negligently 
performed  the  said  duty,  that  the  plaintiff  was  thereby,  then 
and  there,  by  the  said  servants  and  agents  aforesaid,  shot, 
wounded,  bruised  and  injured,"  etc. 

A  general  demurrer  to  the  amended  declaration  and  each 
and  every  count  thereof  was  sustained  by  the  court,  and  the 
plaintijBf  electing  to  abide  by  said  declaration,  final  judgment 
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was  rendered  against  her  for  costs.  Said  judgment  was  there- 
upon taken  by  writ  of  error  to  the  Appellate  Court  where  it 
was  affirmed,  and  by  writ  of  error  from  this  court  to  the  Ap- 
pellate Court,  the  record  is  now  brought  here  for  review. 

Mr.  Joel  T.  Buckley,  and  Messrs.  McDougall  &  Chapman, 
for  the  plaintiff  in  error : 

The  city,  in  enforcing  the  ordinance,  was  not  performing  a 
public  duty,  but  one  which  relates  entirely  to  corporate  powers, 
and  the  maxim  respondeat  superior  applies.  Dillon  on  Mun. 
Corp.  (2d  ed.)  sec.  772. 

There  is  no  statute  authorizing  a  city  to  destroy  dogs  run- 
ning at  large,  as  was  done  in  this  case,  but  the  authority  is 
conferred  on  the  city  as  one  of  its  corporate  powers  to  enact 
and  enforce  such  an  ordinance.  The  officer  committing  this 
injury  was  not  an  independent  officer  as  to  that  act,  but  was 
the  servant  of  the  corporation  while  in  the  legitimate  exercise 
of  his  duty  under  the  ordinance.  Pratlier  v.  Lexington,  13 
B.  Mon.  559,  (56  Am.  Dec.  585.) 

A  city  is  liable  for  the  negligence  of  its  agent  in  the  perform- 
ance of  a  public  duty,  if  they  are  specially  employed  for  that 
particular  work,  and  are  not  acting  as  public  officers.  Mul- 
cairns  v.  City  ofJanesville,  67  Wis.  24. 

It  is  within  the  corporate  power  of  a  municipal  corporation 
to  abate  a  nuisance,  and  the  law  is  well  settled  that  a  muni- 
cipal corporation  is  liable  for  special  damages  inflicted  upon 
private  property,  or  the  person,  by  reason  of  negligence  or 
want  of  skill  of  persons  employed  by  it  to  perform  such  duties 
and  labors  as  are  properly  within  its  corporate  power.  Wal- 
lace V.  Muscatine,  4  Greene,  373  ;  Ross  v.  Madison,  1  Ind.  281 ; 
Coles  V.  Davenport,  9  Iowa,  227 ;  Templin  v.  Iowa  City,  14  id. 
59 ;  Mayor  v.  Bailey,  2  Denio,  433 ;  Lloyd  v.  Mayor,  5  N.  Y. 
369;  Memphis  v.  Lasser,  9  Humph.  757. 
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Mr.  Walter  Beeves,  and  Mr.  William  H.  Boys,  for  the  de- 
fendant in  error: 

A  municipal  corporation  is  not  liable  for  the  negligent  man- 
ner in  which  its  officers  may  execute  a  public  ordinance  which 
amounts  to  a  pubHc  regulation.  Dillon  on  Mun.  Corp.  (3d  ed.) 
sees.  974-979 ;  Butterick  v.  Lowell,  1  Allen,  172 ;  Hafford  v. 
New  Bedford,  16  Gray,  279  ;  Colwell  v.  City  of  Boone,  51  Iowa, 
678 ;  Ogg  v.  Lansing,  35  id.  495 ;  Prather  v.  Lexington,  13 
B.  Mon.  559;  Elliott  v.  Philadelphia,  75  Pa.  St.  347;  Wilcox 
V.  Chicago,  107  111.  334. 

Cities  are  not  liable  for  the  negligent  acts  of  the  members  of 
their  police  force.  McElroy  \.  Albany,  65  Ga.  337;  Elliott  v. 
PhiladeljMa,  7  Phil.  128  ;  Pollock  v.  Louisville,  13  Bush,  226  ; 
Hennan  v.  Lynchburg,  33  Gratt.  37 ;  Fisher  v.  Boston,  104 
Mass.  87  ;  Field  v.  Des  Moines,  39  Iowa,  575  ;  Heller  v.  Mayor, 
53  Mo.  159;  Hoiuard  v.  Sa7i  Francisco,  51  Cal.  52. 

Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court : 

We  are  of  the  opinion  that  the  several  counts  of  the  amended 
declaration,  though  differing  somewhat  in  the  character  of 
their  averments,  all  call  for  the  application  of  the  same  prin- 
ciples. The  fourth  count,  which  is  fullest  in  its  allegations, 
shows  that  the  injury  complained  of  was  caused  by  the  negli- 
gent act  of  a  party  employed  by  the  city  of  Streator  to  enforce 
a  municipal  ordinance  forbidding  the  running  at  large  of  dogs 
in  said  city  without  being  muzzled,  and  providing  that  all  dogs 
running  at  large  contrary  to  said  ordinance  should  be  destroyed. 
This  was  clearly  an  ordinance  passed  by  the  city  in  the  exer- 
cise of  its  police  powers,  and  the  injury  was  caused  by  the 
party  employed  to  enforce  such  police  regulations. 

The  third  count  alleges  that  the  injury  was  caused  by  the 
negligent  and  careless  acts  of  the  servants  of  the  city  while 
destroying  dogs  running  at  large  contrary  to  a  city  ordinance ; 
and  the  first  and  second  counts  allege,  in  substance,  that  the 
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injury  was  caused  by  the  negligent  and  careless  acts  of  servants 
hired  and  employed  by  the  city  to  shoot  and  kill  dogs  at  large 
in  the  city,  and  which  had  not  been  by  it  duly  licensed.  The 
matter  of  regulating  and  restraining  the  running  at  large  of 
dogs  by  a  municipal  corporation  manifestly  pertains  to  the 
police  power.  That  power  may  be  defined,  in  general  terms, 
as  comprehending  the  making  and  enforcement  of  all  such 
laws,  ordinances  and  regulations  as  pertain  to  the  comfort, 
safety,  health,  convenience,  good  order -and  welfare  of  the  pub- 
lic, and  all  persons  officially  charged  with  the  execution  and 
enforcement  of  such  police  ordinances  and  regulations  are, 
quoad  hoc,  police  officers. 

The  pleader,  in  drafting  the  declaration,  seems  to  have 
endeavored  to  obviate  the  conclusions  to  be  drawn  from  the 
character  of  the  duties  which  the  officer  in  question  was  per- 
forming at  the  time  the  plaintiff  was  injured,  by  designating 
and  describing  him  as  a  servant  or  employe  of  the  city,  and 
alleging  that  he  was  hired  and  employed  by  the  city  to  perform 
said  duties.  Merely  denominating  him  a  servant  or  employe 
does  not  make  him  such  in  a  sense  calling  for  an  application 
of  the  maxim,  respondeat  superior.  Whether  he  was  a  servant 
or  employe  in  that  sense  depends  mainly  upon  whether  he  was 
employed  to  perform  acts  which  the  corporation  could  do  in  its 
private  or  corporate  character,  or  acts  which  the  corporation 
was  empowered  to  do  in  its  public  capacity  as  a  governing 
agency,  and  in  discharge  of  duties  imposed  for  the  public  or 
general  welfare.  Acts  performed  in  the  exercise  of  the  police 
power  plainly  belong  to  the  latter  class. 

Police  officers  appointed  by  the  city  are  not  its  agents  or 
servants  so  as  to  render  it  responsible  for  their  unlawful  or 
neghgent  acts  in  the  discharge  of  their  duties.  Accordingly 
it  has  been  held  that  a  city  is  not  liable  for  an  assault  and 
battery  committed  by  its  police  officers,  though  done  in  an 
attempt  to  enforce  an  ordinance  of  the  city :  Buttrlck  v.  City 
of  Lowell,  1  Allen,  172 ;  nor  for  illegal  and  oppressive  acts 
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of  officers  committed  in  the  administration  of  an  ordinance: 
Board  of  Trustees  v.  Schroeder,  58  111.  353;  nor  for  an  arrest 
made  by  them  which  is  illegal  for  want  of  a  warrant :  Pollack's 
Administrators  v.  City  of  Louisville,  13  Bush,  221 ;  Cook  v.  City 
of  Macon,  54  Ga.  468;  Harris  v.  City  of  Atlanta,  62  id.  290; 
nor  for  their  unlawful  acts  of  violence,  whereby,  in  the  exercise 
of  their  duty  in  suppressing  an  unlawful  assemblage,  an  injury 
is  done  to  the  property  of  an  individual :  Stewart  v.  Neiv  Or- 
leans, 9  La.  Ann.  461 ;  Dargan  v.  City  of  Mobile,  31  Ala.  469. 

Upon  the  same  principle,  it  has  been  held  that  a  city  having 
power  to  establish  a  fire  department,  to  appoint  and  remove 
its  officers,  and  to  make  regulations  in  respect  to  their  gov- 
ernment and  the  management  of  fires,  is  not  liable  for  the 
negligence  of  the  firemen  appointed  and  paid  by  it,  who,  when 
engaged  in  the  line  of  their  duty,  upon  an  alarm  of  fire,  run 
over  the  plaintiff,  on  their  way  to  the  fire :  Hafford  v.  New 
Bedford,  1 6  Gray,  297  ;  Wilcox  v.  City  of  Chicago,  107  111.  334 ; 
nor  for  injury  to  the  plaintiff  caused  by  the  bursting  of  a  hose 
of  one  of  the  engines  of  the  city,  through  the  negligence  of  a 
member  of  the  fire  department :  Fisher  v.  City  of  Boston,  104 
Mass.  87 ;  nor  for  negligence  whereby  sparks  from  the  fire- 
engine  of  the  city  caused  the  plaintiff's  property  to  be  burned : 
Hays  V.  City  of  Oshkosh,  33  Wis.  314.  In  like  manner  it  is 
held  that  where  a  city,  under  authority  of  law,  establishes  a 
hospital,  it  is  not  liable  to  persons  injured  by  the  misconduct  of 
its  agents  and  employes  therein  :  City  of  Richmond  v.  Long's 
Administrators,  17  Graft.  375.  See  also  2  Dillon  on  Municipal 
Corporations,  sees.  973-975,  and  authorities  cited  in  notes. 

The  ground  upon  which  the  foregoing  cases,  and  many  others 
of  like  nature,  are  admitted  as  exceptions  to  the  general  rule 
of  corporate  liability,  is,  that  in  those  matters  the  city  acts 
only  as  the  agent  of  the  State,  in  the  discharge  of  duties  im- 
posed by  law  for  the  promotion  and  preservation  of  the  public 
and  general  welfare,  as  contradistinguished  from  mere  corpo- 
rate acts,  having  relation  to  the  management  of  its  corporate 
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or  private  concerns,  and  from  which  it  derives  some  special  or 
immediate  advantage  or  emolument  in  its  corporate  or  private 
character. 

The  police  regulations  of  a  city  are  not  made  or  enforced  in 
the  interest  of  the  city  in  its  corporate  capacity,  but  in  the 
interest  of  the  public.  A  city,  therefore,  is  not  liable  for  the 
acts  of  its  officers  in  attempting  to  enforce  such  regulations. 
Caldivell  v.  Boone,  51  Iowa,  687 ;  Prather  v.  Lexington,  13  B. 
Mon.  559;  Elliott  v.  Philadelphia,  75  Pa.  St.  347;  Board  of 
Trustees  v.  Schroeder,  supra. 

The  injuries  complained  of  in  the  declaration  having  been 
caused  by  the  negligence  of  an  officer  or  employe  of  the  city 
while  attempting  to  enforce  a  police  regulation,  the  maxim 
respondeat  superior  does  not  apply,  and  the  demurrer  to  the 
declaration  therefore  was  properly  sustained.  The  judgment 
of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Jacob  Glos  et  al, 

V. 

Saeah  a.  Kandolph. 

Filed  at  Ottawa  November  26, 1889. 

Pkactice  in  the  SuPEEiviE  CouRT — transcript  of  record — authentica- 
tion. The  statute  (Kev.  Stat.  chap.  110,  sec.  73,)  requiring  an  authenti- 
cated copy  of  the  records  of  decrees,  judgments  and  orders  appealed 
from  to  be  filed  in  the  office  of  the  clerk  of  the  Supreme  Court  on  or 
before  the  second  day  of  the  succeeding  term  of  that  court,  is  not  com- 
plied with  by  filing  within  the  proper  time  what  purports  to  be  a  tran- 
script, but  which  contains  no  certificate  of  the  clerk  of  the  trial  court 
that  it  is  a  transcript  of  the  record  in  the  case  appealed  from. 


Appeal  from  the  Circuit  Court  of  Du  Page  county ;  the  Hon. 
C.  "W.  Upton,  Judge,  presiding. 
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Mr.  H.  S.  McCartney,  for  the  appellants. 
Mr.  Thomas  S.  McClelland,  for  the  appellee. 
Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  to  reverse  a  decree  of  the  circuit  court  of 
DuPage  county,  rendered  in  a  proceeding  instituted  by  ap- 
pellee to  set  aside  a  tax  deed  which  was  alleged  to  be  a  cloud 
on  the  title  of  appellee  in  and  to  the  premises  in  controversy. 

Two  grounds  are  relied  upon  in  the  argument  to  reverse  the 
decree  :  First,  that  appellee  failed  to  prove  that  the  premises 
were  vacant,  as  alleged  in  the  bill ;  and  second,  appellee  failed 
to  prove  that  she  was  the  owner  of  the  premises.  Neither  of 
the  questions  relied  upon  can  be  considered  on  this  appeal. 
What  purports  to  be  a  transcript  of  the  record  of  the  circuit 
court  contains  no  certificate  from  the  clerk  of  the  circuit  court 
that  it  is  a  transcript  of  the  record  in  this  or  any  other  case. 
Section  73,  chapter  110,  of  the  Ee vised  Statutes  of  1874,  pro- 
vides that  authenticated  copies  of  records  of  decrees,  judgments 
and  orders  appealed  from,  shall  be  filed  in  the  office  of  the 
clerk  of  the  Supreme  Court  on  or  before  the  second  day  of 
the  succeeding  term  of  the  court.  Here,  the  appeal  was  taken 
on  the  29th  day  of  March,  1889,  and  as  no  authenticated  copy 
of  the  record  was  filed  on  or  before  the  second  day  of  the  suc- 
ceeding term, — the  October  term,  1889, — the  appeal  must  be 
dismissed.  Hosmer  v.  The  People,  96  111.  58,  if  authority  is 
needed,  is  a  case  in  point. 

Appeal  dismissed. 
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The  City  of  Lake  View 

V. 

H.  Tate. 

Filed  at  Ottawa  November  26, 1889. 

1.  Municipal  cokporations — powers — regulating  the  speed  of  rail- 
way trains — and  herein,  of  discriminating  between  different  roads.  By 
paragraph  24  of  sec  I  ion  1,  article  5,  of  the  general  Incorporation  law, 
cities  organized  under  that  act  are  given  power  to  regulate,  by  ordi- 
nance, the  speed  of  railway  cars  and  locomotives  within  their  limits. 
But  section  24  of  the  act  in  relation  to  the  fencing  and  operating  of 
railroads  provides  that  no  ordinance  shall  limit  the  rate  of  speed,  in 
case  of  passenger  trains,  to  less  than  ten  miles  per  hour,  nor  in  any  other 
case  to  less  than  six  miles  per  hour.  Except  so  far  as  limited  by  the 
last  named  act,  the  whole  matter  of  regulating  the  speed  of  trains  is 
left  to  the  sound  discretion  of  the  municipal  authorities. 

2.  "Where  one  railroad  runs  through  a  densely  populated  part  of  a 
city,  where  a  high  rate  of  speed  of  it«  trains  would  be  extremely  dan- 
gerous to  persons  and  property,  and  another  railway  runs  through  a 
portion  of  the  same  city  where  there  are  but  few  inhabitants,  and  where 
it  is  improbable  that  injury  will  happen  to  any  person  who  is  in  the 
exercise  of  ordinary  care,  an  ordinance  making  a  discrimination  as  to 
the  speed  at  which  the  trains  of  the  two  roads  may  be  run  can  hardly 
be  said  to  be  unreasonable. 

3.  But  when  no  such  disparity  of  circumstances  is  shown,  making  it 
necessary  to  apply  different  regulations  to  the  different  roads,  an  ordi- 
nance which  limits  the  speed  of  the  trains  on  one  road  and  leaves  the 
other  to  run  through  the  city  without  such  limitation,  will  be  unrea- 
sonable, and  therefore  void. 

4.  Same — ordinances — reasonableness  to  be  considered.  Although  the 
subject  matter  and  provisions  of  a  municipal  ordinance  be  left  to  the 
discretion  of  the  city  council,  such  discretion  is  not  absolute,  but  is 
subject  to  the  limitation  that  the  ordinance  must  be  reasonable. 

5.  "Where  the  legislature,  in  terms,  confers  upon  a  municipal  corpora- 
tion the  power  to  pass  ordinances  of  a  specified  and  defined  character, 
if  the  power  thus  delegated  be  not  in  conflict  with  the  constitution,  {in 
ordinance  passed  pursuant  thereto  can  not  be  impeached  as  invalid 
merely  because  it  would  have  been  regarded  as  unreasonable  if  it  had 
been  passed  under  the  incidental  power  of  the  corporation,  or  under  a 
grant  of  power  general  in  its  nature.  But  when  the  power  to  legislate 
on  a  given  subject  is  conferred,  and  the  mode  of  its  exercise  is  not 
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prescribed,  then  the  ordinance  passed  in  pursuance  thereof  must  be  a 
reasonable  exercise  of  the  power,  or  it  will  be  held  invalid. 

6.  Same  —  validity  of  ordinance  is  a  question  of  law.  Whether  an 
ordinance  is  unreasonable,  and  therefore  void,  is  a  question  for  the 
court,  and  not  for  the  jury,  and  evidence  bearing  on  the  question  is 
properly  addressed  to  the  court ;  but  in  determining  it,  the  court  will 
have  to  regard  all  the  circumstances  of  the  city,  the  objects  sought  to 
be  attained,  and  the  necessity  which  exists  for  the  ordinance. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Criminal  Court  of  Cook 
county ;  the  Hon.  Oliver  H.  Horton,  Judge,  presiding. 

Mr.  Jonas  Hutchinson,  for  the  appellant : 

The  constitutional  prohibition  against  special  legislation 
applies  only  to  the  legislature,  and  not  to  cities,  etc.  People  v. 
Harper,  91  111.  370 ;  Covington  v.  East  St.  Louis,  78  id.  548 ; 
Baldwin  v.  Philadelphia,  99  Pa.  St.  164. 

As  to  the  power  of  cities  to  regulate  the  speed  of  cars  and 
trains  within  their  limits,  see  Kedfield  on  Eailways,  577,  578  ; 
Dillon  on  Mun.  Corp.  sec.  713  ;  Cooley's  Const.  Lim.  (5th  ed.) 
575;  Railroad  Co.  v.  Haggerty,  67  111.  113;  Fertilizing  Co.  v. 
Hyde  Park,  70  id.  646. 

An  ordinance  may  make  discriminations  as  between  places. 
East  St.  Louis  v.  Wehrnng,  46  111.  392 ;  Railroad  Co.  v.  City 
of  Richmond,  96  U.  S.  151;  Barber  v.  Connelly,  113  id.  27; 
Railway  Co.  v.  Dill,  22  111.  265;  Merz  v.  Railway  Co.  S'6  Mo. 
872. 

Messrs.  Walker  &  Eddy,  for  the  appellee: 

The  ordinance  is  void  because  it  discriminates  between  the 
two  competing  railway  lines.  An  ordinance  which  is  partial 
or  makes  unjust  discriminations  is  void.  Cooley's  Const.  Lim. 
393;  Tugman  v.  Chicago,  78  111.  405;  Dillon  on  Mun.  Corp. 
sees.  253-256,  261;  Railway  Co.  v.  Jacksonville,  67  111.  37; 
Meyers  v.  Raihvay  Co.  57  Iowa,  555. 
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Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court : 

This  was  a  suit  brought  by  the  City  of  Lake  View  against 
H.  Tate,  before  a  justice  of  the  peace,  to  recover  the  penalty 
imposed  by  an  ordinance  of  said  city  regulating  the  speed  of 
railway  trains.  The  trial  before  the  justice  of  the  peace  re- 
sulted in  a  judgment  in  favor  of  the  city  for  $200  and  costs. 
On  appeal  to  the  Criminal  Court  of  Cook  county,  a  trial  de  novo 
was  had  before  the  court,  a  jury  being  waived,  resulting  in  a 
judgment  in  favor  of  the  defendant.  That  judgment  being 
taken  to  the  Appellate  Court  by  appeal,  was  affirmed,  and  by 
a  further  appeal  the  record  is  brought  to  this  court  for  review. 

The  city  of  Lake  View,  during  the  period  of  time  covered  by 
the  matters  in  question,  was  a  municipal  corporation  organized 
under  the  general  law,  enabracing  a  territory  extending  north 
and  south  along  the  shore  of  Lake  Michigan,  from  the  city  of 
Chicago  to  the  town  of  Evanston,  a  distance  of  five  miles,  and 
having  an  average  width  of  about  two  miles.  Ashland  avenue 
runs  north  from  the  north  line  of  Chicago  to  a  point  about  one 
mile  south  of  the  north  line  of  Lake  View,  where  it  is  inter- 
sected by  Clark  street,  and  the  latter  street  runs  from  the  point 
of  intersection  in  a  course  nearly  due  north  to  said  north  line 
of  Lake  View,  said  street  and  avenue  thus  forming  a  contin- 
uous line  north  and  south  through  Lake  View,  and  dividing  it 
into  two  nearly  equal  sections.  Two  lines  of  railway,  and  two 
only,  run  through  said  city,  viz,  the  Chicago  and  North- Western 
and  the  Chicago  and  Evanston,  both  in  a  north  and  south  di- 
rection and  nearly  parallel  with  each  other.  The  Chicago  and 
North-western  Eailway  runs  from  the  city  of  Milwaukee  through 
the  town  of  Evanston  to  its  general  passenger  station  in  the 
city  of  Chicago,  and  passes  through  the  city  of  Lake  View 
parallel  with.  Ashland  avenue  and  about  one-eighth  of  a  mile 
westerly  therefrom.  The  Chicago  and  Evanston  Eailway  runs 
from  the  town  of  Evanston  to  its  general  passenger  station  in 
Chicago,  and  passes  through  Lake  View  on  a  line  nearly  par- 
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allel  with  Ashland  avenue  and  from  a  third  to  a  half  of  a  mile 
easterly  therefrom. 

On  th'e  19th  day  of  July,  1886,  a  general  ordinance  regu- 
lating the  speed  of  trains  in  Lake  Yiew  was  passed,  said  ordi- 
nance being  applicable  alike  to  all  railways,  and  limiting  the 
speed  of  passenger  trains  to  ten  miles  an  hour  and  of  freight 
trains  to  six  miles  an  hour.  On  the  2nd  day  of  Augusjt,  1886, 
said  ordinance  was  so  amended  as  not  to  apply  to  any  railway 
company  which  should  maintain  gates  or  flagmen  at  certain 
designated  crossings.  January  13,  1888,  the  following  ordi- 
nance was  passed,  to-wit ; 

''Be  it  ordained  by  the  city  council  of  the  city  of  Lake  View: 
Section  1.  That  in  order  to  regulate  the  speed  of  railroad  trains 
within  the  city  of  Lake  View,  the  following  described  districts 
are  hereby  established :  First,  all  that  part  of  the  city  of  Lake 
View  lying  east  of  Ashland  avenue  and  North  Clark  street, 
northward  from  the  point  where  North  Clark  street  intersects 
with  Ashland  avenue,  shall  be,  and  the  same  is  hereby  declared 
to  be,  the  east  railroad  district;  second,  all  that  part  of  the 
city  of  Lake  View  lying  west  of  Ashland  avenue  and  North 
Clark  street,  at  the  point  where  North  Clark  street  intersects 
with  Ashland  avenue,  shall  be,  and  the  same  is  hereby  declared 
to  be,  the  west  railroad  district. 

"Sec.  2.  That  no  railroad  train,  locomotive,  engine  or  car 
used  for  the  transportation  of  passengers,  shall  be  run  through 
or  within  the  limits  of  the  east  railroad  district,  as  above  de- 
scribed, at  a  greater  rate  of  speed  than  ten  (10)  miles  an  hour, 
and  in  any  other  case  than  passenger  trains  the  rate  of  speed 
within  such  districts  shall  not  exceed  six  (6)  miles  an  hour. 

"Sec.  3.  If  any  railroad  corporation,  or  its  conductor,  en- 
gineer, or  other  agent  or  servant,  shall  violate  the  provisions 
of  the  preceding  section,  such  corporation,  conductor,  engineer, 
or  other  agent  or  servant,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall  be  punished  by  a  fine  not  exceeding  $200 
for  such  offense,  in  addition  to  the  liability  to  such  punishment 
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as  is  provided  by  the  statute  of  the  State  of  Illinois  for  like 
offense. 

"Sec.  4.  The  mayor  of  the  city  of  Lake  View  is  hereby 
charged  with  the  duty  of  using  all  means  and  measures  in  his 
power  to  detect  and  punish  any  violation  of  this  ordinance ; 
and  the  city  attorney  is  hereby  charged  with  the  duty  of  ren- 
dering the  mayor  such  assistance  in  the  premises  as  may  be 
necessary  to  bring  to  punishment  any  offenders  against  this 
ordinance. 

"Sec.  5.  An  ordinance  entitled  'An  ordinance  to  regulate 
the  speed  of  railroads,'  passed  and  approved  July  19,  1886, 
and  an  ordinance  amendatory  thereof,  passed  August  2,  1886, 
are  hereby  repealed. 

"Sec.  6.  This  ordinance  shall  take  effect  and  be  in  force  from 
and  after  its  proper  publication." 

The  defendant  was  a  locomotive  engineer  in  the  employ  of 
the  Chicago  and  Evanston  Eailway  Company,  and  the  com- 
plaint charges  that,  on  the  21st  day  of  February,  1889,  he  ran 
a  train  of  cars  on  said  railway,  through  the  "East  Eailway 
District"  of  said  city  of  Lake  View  at  a  greater  rate  of  speed 
than  ten  miles  an  hour,  in  violation  of  said  ordinance. 

It  was  proved  at  the  trial,  and  is  admitted  here,  that  the 
defendant,  at  the  time  and  place  charged  in  the  complaint,  ran 
a  passenger  train  on  said  railway  at  a  greater  rate  of  speed 
than  ten  miles  an  hour,  the  only  contention  being  as  to  the 
validity  of  said  ordinance. 

Paragraph  24  of  section  1,  article  5,  of  the  General  Incor- 
poration Law,  empowers  the  city  council  of  any  city  organ- 
ized thereunder,  "to  regulate  the  speed  *  *  *  of  cars  and 
locomotives  within  the  limits  of  the  corporation."  1  Starr  & 
Curtis,  464.  Section  24  of  the  Act  in  relation  to  fencing  and 
operating  Eailroads,  provides,  that  no  ordinance  shall  limit 
the  rate  of  speed,  in  case  of  passenger  trains,  to  less  than  ten 
miles  per  hour,  nor  in  any  other  case  to  less  than  six  miles 
per  hour.   2  Starr  &  Curtis,  1941.  With  this  exception,  there 
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is  no  statute  which  attempts  to  prescribe  either  the  mode  or 
measure  of  the  limitation  which  municipal  corporations  may 
impose  upon  the  speed  of  trains  running  within  their  corpo- 
rate limits.  So  far  then  as  the  statute  is  concerned,  the  whole 
matter,  with  the  above  exception,  is  left  to  the  discretion  of 
the  municipal  authorities. 

The  law  is  well  settled,  however,  that  where  the  subject 
matter  and  provisions  of  a  municipal  ordinance  are  left  to  the 
discretion  of  the  city  council,  such  discretion  is  not  absolute, 
but  is  subject  to  the  limitation  that  the  ordinance  must  be 
reasonable.  "Where  the  legislature,  in  terms,  confers  upon 
a  municipal  corporation  the  power  to  pass  ordinances  of  a 
specified  and  defined  character,  if  the  power  thus  delegated 
be  not  in  conflict  with  the  constitution,  an  ordinance  passed 
pursuant  thereto  can  not  be  impeached  as  invalid  because  it 
would  have  been  regarded  as  unreasonable  if  it  had  been  passed 
tinder  the  incidental  power  of  the  corporation,  or  under  a  grant 
of  power  general  in  its  nature.  In  other  words,  what  the  leg- 
islature distinctly  says  may  be  done  can  not  be  set  aside  by 
the  courts  because  they  may  deem  it  unreasonable  or  against 
Bound  policy.  But  where  the  power  to  legislate  on  a  given 
subject  is  conferred,  and  the  mode  of  its  exercise  is  not  pre- 
scribed, then  the  ordinance  passed  in  pursuance  thereof  must 
be  a  reasonable  exercise  of  the  power,  or  it  will  be  pronounced 
invalid."  1  Dillon  on  Municipal  Corporations,  sec.  828;  id. 
section  319,  and  authorities  cited.  Whether  a  particular  or- 
dinance is  unreasonable  and  therefore  void  is  a  question  for 
the  court  and  not  for  the  jury,  and  evidence  bearing  upon  the 
question  is  properly  addressed  to  the  court,  but  in  determining 
it,  the  court  will  have  regard  to  all  the  circumstances  of  the 
city,  the  objects  sought  to  be  attained,  and  the  necessity  which 
exists  for  the  ordinance.  Id.  section  327.  See  also  Tugman 
V.  City  of  Chicago,  78  111.  4U5 ;  City  of  Chicago  v.  Riunpff,  45 
id.  90. 
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It  is  alleged  that  the  ordinance  in  question  is  unreasonable 
because  it  constitutes  a  special  and  unwarranted  discrimina- 
tion between  two  rival  and  competing  lines  of  railway.  Both 
of  said  railways  are  engaged  in  the  business  of  transporting 
passengers  from  the  town  of  Evanston  to  the  city  of  Chicago, 
large  numbers  of  whom,  as  the  evidence  shows,  are  being  trans- 
ported between  those  points  daily.  The  Chicago  and  Evanston 
Eailway,  running  as  it  does  through  the  East  Eailroad  District, 
is  limited  to  a  speed  of  ten  miles  an  hour.  But  the  previous 
ordinances  which  were  applicable  to  the  entire  city  being  re- 
pealed, and  no  new  limitation  being  imposed  upon  the  speed 
of  trains  in  the  West  Eailroad  District,  the  trains  on  the  Chi- 
cago and  North-western  Eailway  were  subject  to  no  limitation 
as  to  speed,  but  might  run  at  a  much  higher  rate.  In  sub- 
urban transportation  speed  is  a  matter  of  prime  importance, 
and  the  railway  company  that  is  able  to  offer  to  the  public  the 
speediest  transportation,  thereby  acquires  a  very  important 
and  manifest  advantage  over  its  competitors. 

That  said  ordinance  constitutes  an  important  discrimination 
betvveen  said  lines  of  railway  does  not  admit  of  serious  ques- 
tion. Its  validity,  then,  must  depend  upon  whether  the  special 
circumstances,  as  shown  by  the  evidence,  are  such,  that  in  the 
interest  of  pablic  safety,  such  discrimination  is  necessary  and 
therefore  warranted.  Undoubtedly  the  circumstances  of  two 
lines  of  railway  running  through  the  same  city  may  be  such 
as  to  justify  or  even  necessitate  the  imposition  of  different 
measures  of  restraint  upon  the  speed  of  their  trains.  One  may 
run  through  a  portion  of  the  city  which  is  densely  populated 
and  where  a  high  rate  of  speed  would  be  extremely  dangerous 
to  persons  and  property,  while  the  other  may  run  through  a 
portion  of  the  same  municipality  where  there  are  but  few  in- 
habitants, and  where  it  is  extremely  improbable  that  injury 
will  happen  to  any  person  who  is  in  the  exercise  of  ordinary 
care.  In  such  case  a  discrimination  could  hardly  be  said  to 
be  unreasonable. 
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In  the  case  before  us,  no  such  disparity  of  circumstances 
seems  to  be  shown.  Part  of  the  line  of  both  railways  is 
through  thickly  settled  portions  of  the  city  and  part  through 
sections  where  there  are  but  few  inhabitants.  It  may  be  fairly 
inferred  from  the  evidence  that  the  number  of  persons  and 
vehicles  ordinarily  crossing  the  track  of  the  Chicago  and  Evan- 
ston  Railway  at  the  street  crossings  of  the  city  within  a  given 
time  is  somewhat  greater  than  the  number  of  those  crossing 
the  track  of  the  Chicago  and  North-western  Railway  during 
the  same  time,  but  it  appears  that  the  number  crossing  the 
tracks  of  both  railways  is  very  large,  and  that  the  disparity  is 
not  so  great  as  to  necessitate  or  even  justify  different  regula- 
tions as  to  the  speed  of  trains.  We  are  of  the  opinion  then 
that  no  justification  for  the  discrimination  is  shown,  and  that 
the  ordinance  therefore  must  be  held  to  be  invalid. 

Thus  far  we  have  discussed  the  question  of  the  validity  of 
the  ordinance  as  though  it  were  open  to  this  court  to  consider 
and  weigh  the  evidence  bearing  upon  that  question  ;  but  if  the 
matters  thus  presented  are  to  be  regarded  as  mere  questions 
•of  fact  upon  which  the  judgment  of  the  Appellate  Court  is 
final,  the  same  result  necessarily  follows.  The  case  was  tried 
in  the  Criminal  Court  before  the  court  without  a  jury,  and  was 
submitted  to  the  court  upon  the  evidence,  no  propositions  being 
presented  to  be  held  as  the  law  in  the  decision  of  the  case. 
If  then  the  determination  of  the  validity  of  the  ordinance  in- 
Yolved  the  decision  of  a  question  of  fact,  or  even  of  a  mixed 
question  of  law  and  fact,  such  questions  are  conclusively  set- 
tled by  the  judgment  of  the  Criminal  Court,  affirmed,  as  said 
judgment  has  been,  by  the  Appellate  Court.  In  either  view 
of  the  case,  the  judgment  of  the  Appellate  Court  must  be 
affirmed. 

Judgment  affirmed,  . 
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William  Eitter 

V. 

The  People  of  the  State  of  Illinois. 

Filed  at  Springfield  October  31, 1889. 

1.  CRimNAii  LAW — self-defense.  To  justify  the  taking  of  human  life 
in  self-defense,  it  must  appear  that  the  person  killed  was  the  assailant, 
or  that  the  slayer  had  in  good  faith  endeavored  to  decline  any  further 
struggle  before  the  mortal  blow  or  wound  was  given.  When  the  person 
killed  is  the  assailant,  and,  after  separation,  renews  or  attempts  to  re- 
new the  conflict  under  such  circumstances  as  to  justify  a  reasonable 
apprehension  in  the  mind  of  the  slayer  that  he  is  in  danger  of  losing 
his  life  or  of  receiving  great  bodily  harm,  and  he  inflicts  a  mortal 
wound  upon  his  assailant  under  such  apprehension,  he  will  be  justified. 

2.  Same — instruction — in  regard  to  self-defense.  On  the  trial  of  one 
for  manslaughter,  in  which  the  accused  attempts  to  justify  under  the 
plea  of  .self-defense,  which  the  evidence  tended  to  sustain,  it  is  import- 
ant to  the  defendant  that  the  jury  should  be  fairly  instructed  as  to  the 
law  applicable  to  his  theory  of  the  case,  and  especially  that  they  shall 
be  left  free  to  determine  the  fact  as  to  whether  his  conduct  was  as  he 
claims,  or  as  contended  by  the  prosecution. 

3.  Evidence — testimony  on  another  occasion — as  affecting  credibility 
of  witness.  On  the  trial  of  a  party  for  manslaughter,  witnesses  for  the 
defense,  on  cross-examination,  testified  as  to  what  they  had  sworn  to 
before  the  coroner.  The  defendant  asked  the  court  to  instruct  the 
jury,  "that  what  any  witness  or  witnesses  may  have  testified  to  before 
the  grand  jury  or  at  the  coroner's  inquest  is  no  evidence  of  the  guilt  of 
the  defendant," — which  the  court  refused  :  Held,  that  the  refusal  was 
error,  as  the  answers  of  the  witnesses  could  only  be  considered  by  the 
jury,  in  weighing  their  testimony,  as  to  the  facts  sworn  to  before  them, 
and  not  as  establishing  independent  facts  testified  to  on  a  former  oc- 
casion. 

Writ  of  Error  to  the  Circuit  Court  of  McLean  county ;  the 
Hon.  Owen  T.  Keeves,  Judge,  presiding. 

Messrs.  Kerrick,  Lucas  &  Spencer,  for  the  plaintiff  in  error. 


Mr.  George  Hunt,  Attorney  General,  Mr.  E.  H.  Miner, 
State's  Attorney,  and  Mr.  E.  O'Connell,  for  the  People. 
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Mr.  Justice  Wilkin  delivered  the  opinion  of  the  Court : 

At  the  November  term,  1885,  of  the  circuit  court  of  McLean 
county,  plaintiff  in  error  was  convicted  of  the  crime  of  man- 
slaughter, for  killing  one  Jeff  Adkins,  and  sentenced  to  the 
penitentiary  for  a  term  of  five  years.  From  that  judgment 
he  prosecutes  this  writ  of  error. 

Without  going  into  a  general  review  of  the  evidence,  the  fol- 
lowing facts  are  accepted  as  being  established  upon  the  trial : 
The  defendant  was  a  farmer,  residing  on  a  farm  in  McLean 
county  at  the  time  of  the  killing.  Deceased  had  been  em- 
ployed by  him  as  a  farm  hand  for  one  month,  his  time  expir- 
ing about  noon  on  the  3d  of  August,  1888.  On  a  settlement 
that  day,  a  dispute  arose  between  the  parties  as  to  whether 
or  not  ten  dollars  of  the  wages  due  Adkins  should  be  paid  to 
a  neighbor  of  defendant,  to  whom  Adkins  ow^ed  that  amount. 
Angry  words  ensued,  and  finally  Adkins  assaulted  defendant, 
striking  him  several  violent  blows  in  the  face,  defendant  mak- 
ing no  resistance.  Bystanders  interposed,  and  with  difficulty 
took  Adkins  off  of  defendant.  Just  before  he  struck  defend- 
ant, Adkins  displayed  a  knife,  but  did  not  attempt  to  use  it, 
and,  when  defendant  called  attention  to  it,  put  it  in  his  pocket, 
saying,  he  could  whip  him  without  it.  Immediately  after  they 
were  separated,  defendant  ordered  Adkins  to  leave  the  place ; 
but  this  he  refused  to  do,  saying,  he  would  not  go  until  he 
had  whipped  him,  or  "given  him  a  good  licking."  Defendant 
then  went  to  his  house,  a  distance  of  some  fifty  feet,  and  got 
a  breech-loading  shot-gun.  While  in  the  house  he  was  heard 
to  say,  with  an  oath,  "Let  me  go."  His  wife  called  out  about 
the  same  time,  telling  Adkins  to  leave  the  place, — that  her 
husband  had  a  gun.  During  the  time  defendant  was  in  the 
house,  Adkins  got  two  brick-bats,  each  about  the  size  of  a  half 
brick.  As  defendant  came  out  with  the  gun,  he  ordered  Ad- 
kins several  times  to  leave  his  place,  at  the  same  time  advanc- 
ing towards  him.    Adkins  replied  once,  or  perhaps  oftener, 
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"Damn  you,  you  have  got  your  gun, — I  am  not  afraid  of  it." 
A  Mr.  Freed,  who  was  present,  is  entirely  disinterested  and 
in  no  manner  discredited,  testifies  as  follows:  "Then  Eitter 
said  the  third  time,  'Now,  Adkins,  I  want  you  to  go  off  of  my 
place  as  quick  as  you  can.'  Adkins  said,  *I  won't  do  it ;  you 
have  your  gun,  but  you  dasn't  use  it.'  Then  Eitter  came  to 
a  full  stop,  and  Adkins  advanced  toward  him  two  or  three 
steps."  To  the  question,  "I  will  ask  you,  if,  as  he  advanced 
with  a  brick,  he  assumed  a  striking  position,  ready  to  throw  ?" 
he  answered,  "Yes,  sir,"  and  he  described  the  attitude  of  Ad- 
kins as  one  in  the  act  of  throwing,  and  said,  "then  Eitter  shot ; 
the  shot  struck  him  in  the  left  side."  As  nearly  as  can  be 
ascertained  from  the  evidence,  the  parties  were  some  ten  or 
twelve  feet  apart  when  the  shot  was  fired. 

Adkins  died  the  same  day  from  the  effects  of  the  wound. 
He  was  a  man  of  great  physical  strength,  and  his  reputation 
was  shown  to  be  that  of  a  quarrelsome,  violent  man,  and  so 
known  to  the  defendant.  He  had  previously  threatened  to 
whip  the  defendant  if  he  did  not  settle  satisfactorily  with  him, 
and  on  the  day  of  the  shooting  he  told  another  farm  hand  on 
the  place,  if  he  (Eitter)  did  not  settle  right  he  would  give  him 
a  good  whipping.  This  was  communicated  to  the  defendant 
shortly  before  the  attempted  settlement. 

The  People  introduced  evidence  tending  to  show,  that  when 
defendant  went  to  the  house  for  the  gun  he  made  the  remark 
"that  he  would  make  it  hot  for  him;"  and  one  witness  testi- 
fied, that  after  the  shooting  he  said,  alluding  to  the  deceased, 
"Let  him  die,  the  damned  Kentucky  son  of  a  bitch."  This 
last  remark  was  denied  by  the  defendant.  In  the  view  we 
take  of  the  case  it  is  not  important  to  determine  whether  such 
language  was  used  or  not. 

In  the  controversy  which  led  to  the  first  act  of  violence  the 
defendant  was  not  blameless,  but  he  did  nothing  to  justify 
the  assault  made  upon  him  by  the  deceased.  The  defendant 
testified,  in  his  own  behalf,  that  he  had  not  used  the  gun  for 
17—130  III. 
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two  months  previous  to  that  day,  and  did  not  know  whether 
it  was  loaded  or  not,  and  that  he  had,  at  the  time,  no  inten- 
tion of  shooting  the  deceased.  He  also  testified :  "I  thought 
at  the  sight  of  the  gun  he  would  go  away."  It  does  not  ap- 
pear that  he  said  anything  about  shooting,  or  that  he  pre- 
sented the  gun  previous  to  firing  the  shot.  He  swears  that 
at  the  time  the  shot  was  fired  the  deceased  was  in  the  act  of 
throwing,  and  that  the  shot  was  fired  without  any  deliberation, 
and  in  self-defense.  On  the  other  hand,  it  is  ably  argued  by 
counsel  for  the  People,  that  from  the  position  which  the  par- 
ties are  shown  to  have  been  in  when  the  gun  was  fired,  and 
the  manner  in  which  the  shot  took  effect  on  the  face  of  the 
deceased,  he  could  not  have  been  in  the  act  of  throwing  at 
the  defendant  when  he  received  the  fatal  wound,  and  that  from 
all  the  facts  and  circumstances  proved,  it  was  shown  that  the 
shooting  was  prompted  by  a  spirit  of  revenge,  because  of  the 
former  attack  made  by  the  deceased,  and  not  in  self-defense. 

Under  the  plea  of  self-defense,  and  the  foregoing  state  of  the 
evidence,  it  became  a  matter  of  first  importance  to  the  defend- 
ant that  the  jury  should  be  fairly  instr acted  as  to  the  law  appli- 
cable to  his  theory  of  the  case,  and  especially  that  they  should 
be  left  free  to  determine  the  fact  as  to  whether  his  conduct  was 
as  he  claimed  it  to  be,  or  as  contended  by  the  prosecution. 

The  fifth  instruction  given  on  behalf  of  the  People  is  quoted 
from  the  statute,  as  follows : 

"If  a  person  kill  another  in  self-defense,  it  must  appear 
that  the  danger  was  so  urgent  and  pressing,  that  in  order  to 
save  his  own  life  or  prevent  his  receiving  great  bodily  harm, 
the  killing  of  the  other  was  absolutely  necessary ;  and  it  must 
appear,  also,  that  the  person  killed  was  the  assailant,  or  that 
the  slayer  had  really  and  in  good  faith  endeavored  to  decline  any 
further  struggle  before  the  mortal  hloiv  ivas  given.'' 

The  sixteenth  of  the  same  series  of  instructions  must  be 
understood  as  applying  the  law,  as  stated  in  this  fifth  instruc- 
tion, to  the  case  on  trial.    It  is  in  the  following  language : 
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"The  court  instructs  the  jury,  that  if  they  believe,  from  the 
•evidence,  the  defendant  did  not  renew  the  fight,  but  in  good 
faith  sought  to  decline  any  further  struggle,  yet  if  they  be- 
lieve, from  the  evidence,  beyond  a  reasonable  doubt,  that  the 
defendant  had  no  reason  to  believe  that  Adkins  intended  to 
take  his  life  or  inflict  on  him  great  bodily  harm,  or  have  any- 
thing more  than  a  fair  fight,  and  that  he  fired  the  fatal  shot 
in  revenge  or  in  a  reckless  spirit,  then  the  defendant  is  not 
entitled  to  claim  exemption  from  punishment  on  the  ground 
that  the  killing  was  in  self-defense.  It  must  appear  that  the 
defendant  not  only  really  and  in  good  faith  endeavored  to  decline 
any  further  struggle,  or  to  escape  from  his  assailant,  before  the 
fatal  shot  was  fired,  but  it  must  also  appear  that  the  circumstances 
were  sufficient  to  excite  the  fear  of  a  reasonable  person,  and  that 
the  defendant  really  acted  under  the  influence  of  those  fears, 
and  not  in  a  spirit  of  revenge,  to  entitle  the  defendant  to  an 
acquittal  on  the  ground  of  justifiable  homicide." 

This  instruction  puts  the  prisoner  in  the  attitude  of  an 
assailant,  making  it  incumbent  upon  him  to  show,  that  under 
the  law,  as  laid  down  in  the  fifth  instruction,  above  quoted, 
he  had  really  and  in  good  faith  endeavored  to  decline  any 
further  struggle  before  the  fatal  shot  was  fired.  It  assumes 
that  his  conduct,  prior  to  the  shooting,  had  been  such  as  to 
make  it  his  duty  to  so  endeavor  to  decline  further  struggle, 
before  he  could  invoke  the  right  of  self-defense.  The  first 
part  of  the  instruction  is  fairly  susceptible  of  no  other  con- 
struction. Its  language,  "if  they  believe,  from  the  evidence, 
the  defendant  did  not  renew  the  fight,  but  in  good  faith  sought 
to  decline  any  further  struggle,"  is  but  another  mode  of  telling 
the  jury,  that,  being  the  assailant,  he  could  not,  under  the 
:fifth  instruction,  exercise  the  right  of  self-defense,  unless  it 
appeared  that  he  had  declined  further  struggle.  But  the  last 
clause  (which  is,  in  effect,  an  independent  instruction,)  still 
more  directly  and  positively  tells  the  jury  that  the  defendant 
was  the  assailant.    Although  he  may  have  had  reasonable 
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ground  to  believe,  and  did  honestly  believe,  that  he  was  in 
imminent  peril  of  life  or  limb  when  he  fired  the  fatal  shot, 
and  did  so  in  his  necessary  self-defense,  and  not  in  any  spirit 
of  revenge,  still,  under  this  instruction,  unless  it  also  appeared 
that  he  had  really  and  in  good  faith  endeavored  to  decline  any 
further  struggle,  he  would  not  be  justifiable.  The  theory  of 
the  defense  was,  that  he  was  not  the  assailant ;  that  the  de- 
ceased, having  assaulted  and  struck  him,  refused  to  leave  his 
premises  until  he  had  further  beaten  him ;  that  in  the  exer- 
cise of  a  right  to  compel  him  to  leave,  but  with  no  intention 
of  shooting  him,  defendant  took  the  gun,  hoping  thereby  to 
frighten  him  away;  that  before  he  in  any  way  attempted  to 
use  the  gun  as  a  weapon,  Adkins  again  assailed  him,  and  was 
in  the  act  of  hurling  a  dangerous  missile  at  him  when  the  shot 
was  fired.  There  was  certainly  evidence  tending  to  support 
that  theory.  The  jury  was  not  bound  to  accept  it,  but  if  they 
did,  the  right  of  self-defense  in  no  way  depended  upon  the 
question  as  to  whether  or  not  he  had  declined  further  struggle. 
The  sixteenth  instruction  is,  in  our  opinion,  manifestly  erro- 
neous, and  in  effect  took  from  the  defendant  the  right  of  self- 
defense,  under  his  theory  of  the  evidence. 

Numerous  instructions  were  given  on  behalf  of  the  People, 
many  of  which  are  criticized  by  counsel  for  plaintiff  in  error, 
but  we  have  discovered  no  substantial  error  in  them,  except 
as  stated.  Several  of  those  asked  by  the  defendant  were  re- 
fused, among  others  the  following : 

"The  court  instructs  you,  that  what  any  witness  or  wit- 
nesses may  have  testified  to  before  the  grand  jury  or  at  the 
coroner's  inquest  is  no  evidence  of  the  guilt  of  the  defendant." 

In  view  of  the  evidence  of  the  uncle  of  the  defendant,  and 
of  Mrs.  Eoberts,  on  their  cross-examination  as  to  what  they 
had  sworn  to  before  the  coroner,  this  instruction  should  have 
been  given.  The  cross-examination  was  proper,  but  the  an- 
swers could  only  be  considered  by  the  jury,  in  weighing  the 
testimony  of  the  witnesses,  as  to  the  facts  sworn  to  before 
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them,  and  not  as  establishing  independent  facts  testified  to 
on  a  different  occasion. 

For  the  errors  indicated,  the  judgment  of  the  circuit  court 
will  be  reversed.  Judgment  reversed, 

Shope,  C.  J. :  I  do  not  concur  in  the  reasoning  or  conclu- 
sion reached  by  the  opinion  in  this  case. 

Magruder,  J. :    I  do  not  concur. 


The  Kankakee  Drainage  District 

V. 

The  Commissioners  of  Lake  Fork  Special  Drainage  District. 

Filed  at  Springfield  October  31, 1889. 

1.  Deainage  law — connecting  districts — liability  as  between  them — 
the  statute  construed.  Section  42  of  the  Farm  Drainage  act  of  1 885,  which 
provides  that  "the  owners  of  land  outside  the  drainage  district,  or  an- 
other drainage  district,  may  connect  with  ditches  of  the  district  already 
made,  by  the  payment  of  such  amount  as  they  would  have  been  assessed 
if  originally  included  in  the  district,  or,  if  such  connection,  by  increase 
of  water,  requires  an  enlargement  of  the  district  ditches,  then  the  out- 
side owners  of  land  so  connecting,  or  other  drainage  district,  as  may 
be,  shall  pay  the  cost  of  such  enlargement,"  is  applicable  alike  to  all  of 
the  several  classes  of  drainage  districts  formed  under  that  act  or  the 
act  of  which  it  was  a  revision  and  amendment,  but  does  not  apply  to 
and  impose  burdens  upon  a  connecting  drainage  district  formed  under 
another  and  wholly  independent  act  of  the  legislature. 

2.  A  drainage  district  was  formed  under  the  act  relating  to  farm 
drainage  districts,  and  constructed  a  ditch  or  drain  through  a  slough. 
Afterward,  another  drainage  district  was  organized  under  the  "Act 
to  provide  for  the  construction,  reparation  and  protection  of  drains, 
ditches  and  levees  across  the  lands  of  others,  for  agricultural,  sanitary 
and  mining  purposes,  and  to  provide  for  the  organization  of  drainage 
districts,"  approved  and  in  force  May  29, 1879,  which  provided  for  a  dif- 
ferent and  independent  system  of  drainage  districts  from  those  con- 
templated by  the  Farm  Drainage  act,  and  the  latter  district  constructed 
ditches  above  that  of  the  former  drain,  and  connecting  therewith, 
whereby  the  flow  of  water  in  the  first  drain  was  increased,  but  the  water 
in  the  upper  district  naturally  flowed  over  the  lands  in  the  lower  dis- 
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trict :  Held,  that  the  upper  district  was  not  liable,  under  the  statute,  to 
the  lower  district  for  the  cost  of  enlarging  its  drain,  made  necessary 
by  the  connecting  of  the  upper  ditch  or  drain  with  the  drain  of  the 
lower  district. 

3.  In  such  case,  unless  imposed  by  some  statute,  there  was  no  duty 
upon  the  upper  district,  when  it  connected  its  ditch  or  drain  with  that 
of  the  lower  district,  either  to  contribute  and  pay  any  i  ortion  of  the 
expense  that  was  incurred  by  the  latter  district  in  constructing  its  ditch 
which  afforded  an  outlet  for  the  water  from  the  upper  district,  or  to  pay 
the  cost  of  so  enlarging  the  ditch  of  the  lower  district  as  that  it  would 
be  of  sufficient  capacity  to  carry  off  the  increased  volume  of  water. 

4.  Action — under  repealed  statute.  An  action  will  not  lie  upon  a  re- 
pealed statute  unless  the  cause  of  action  shall  have  accrued  prior  to  its 
repeal. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Piatt  county;  the  Hon.  James  F.  Hughes,  Judge,  presiding. 

Mr.  William  B.  Webber,  for  the  plaintiff  in  error. 

Mr.  S.  E.  Keed,  Mr.  H.  H.  Crea,  and  Mr.  W.  E.  Lodge, 
for  the  defendant  in  error. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court : 

The  commissioners  of  Lake  Fork  Special  Drainage  District 
in  the  counties  of  Piatt,  Champaign  and  Douglas,  prosecuted 
this  action  on  the  case  in  the  Piatt  circuit  court,  against  the 
Kankakee  Drainage  District,  and  recovered  judgment  for 
$4000,  and  the  judgment  was  affirmed  by  the  Appellate  Court 
for  the  Third  District. 

Numerous  questions  are  raised  by  the  assignments  of  error, 
and  are  discussed  by  counsel,  but  in  the  view  we  have  taken 
of  the  case  it  will  be  necessary  to  consider  but  one  of  these. 

There  are  two  counts  in  the  declaration.  The  substance, 
briefly  stated,  of  the  first  count,  is,  that  the  plaintiff  corpora- 
tion was  duly  organized  under  the  Drainage  act,  approved  May 
29, 1879,  and  in  force  July  1,  1879  ;  that  it  constructed  a  ditch 
along  or  near  the  channel  or  bed  of  the  Lake  Fork  or  Okaw 
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slough,  of  sufficient  capacity  to  carry  off  all  the  waters  that 
would  fall  upon  the  Lake  Fork  Special  Drainage  District,  and 
properly  drain  all  the  lands  in  the  district,  and  also  carry  off 
all  water  that  would  naturally  flow  into  said  district  from  lands 
above  the  same ;  that  the  defendant  district  cut  a  ditch  through 
the  lands  lying  above  the  Lake  Fork  district,  and  numerous 
lateral  or  side  ditches  connecting  therewith,  and  on  the  12th 
of  July,  1885,  connected  its  main  ditch  with  the  upper  end  of 
the  Lake  Fork  ditch,  so  that  a  much  larger  quantity  of  water 
was  caused  to  flow  into  the  latter  ditch  than  would  naturally 
flow  into  it,  rendering  it  necessary  to  enlarge  the  same,  which 
was  done  by  the  Lake  Fork  Special  Drainage  District,  at  great 
cost  and  expense;  and  that  it  was  the  duty  of  the  Kankakee 
Drainage  District  to  pay  the  cost  and  expense  of  such  enlarge- 
ment. 

The  second  count,  briefly  stated,  is,  that  the  plaintiff  district 
located  and  laid  out  its  ditch;  that  thereafter  the  Kankakee 
Drainage  District  cut  a  ditch  through  the  lands  of  which  it 
was  composed,  lying  above  those  of  the  plaintiff  district,  and 
connected  said  ditch  with  and  emptied  its  waters  into  the  ditch 
of  the  plaintiff  district ;  that  the  cost  of  the  ditch  of  the  plain- 
tiff district  was  $70,000,  and  that  it  became  and  was  the  duty 
of  the  Kankakee  Drainage  District  to  pay  such  amount  as  it 
or  the  lands  embraced  therein  would  have  been  assessed  if  it  or 
they  had  been  originally  included  in  such  plaintiff  district,  etc. 

It  is  very  evident  that  both  counts  of  the  declaration  are 
predicated  upon  the  provisions  of  section  42  of  the  Farm  Drain- 
age act,  approved  June  27,  1885,  and  in  force  July  1,  1885, 
(Laws  of  1885,  p.  77,)  which  act  was  an  amendatory  revision 
and  consolidation  of  the  act  in  force  July  1,  1879,  and  the 
several  acts  amendatory  thereof,  and  under  which  the  plaintiff 
district  had  been  organized  and  was  operating.  Said  section, 
among  other  things,  provides  as  follows  :  "The  owners  of  land 
outside  the  drainage  district,  or  another  drainage  district,  may 
connect  with  the  ditches  of  the  district  already  made,  by  the 
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payment  of  such  amount  as  they  would  have  heen  assessed  if 
originally  included  in  the  district ;  or  if  such  connection  shall, 
by  increase  of  water,  require  an  enlargement  of  the  district 
ditches,  then  the  outside  owners  of  land  so  connecting,  or  other 
drainage  district,  as  may  be,  shall  pay  the  cost  of  such  en- 
largement." 

This  section  42  is  one  of  the  general  provisions  of  the  act 
of  1885,  and  is  applicable  alike  to  all  of  the  several  classes  of 
drainage  districts  formed  under  that  act  or  the  act  of  which 
it  was  a  revision  and  amendment.  The  question  is  presented, 
whether  or  not  said  section  applies  to  and  imposes  burdens 
upon  connecting  drainage  districts  formed  under  another  and 
wholly  independent  act  of  the  legislature.  The  General  As- 
sembly has,  in  the  latter  part  of  section  78  of  the  act  of  1885, 
declared  the  legislative  intention  in  respect  to  the  scope  of  that 
act.  It  is  there  enacted  :  "This  act  *  *  *  shall  not  affect 
other  independent  laws  for  drainage  and  levees  not  herein 
mentioned,  but  shall  be  construed  as  an  independent  act,  not 
affecting  other  independent  drainage  laws,  *  *  *  and  the 
special  provisions  of  this  act  for  their  own  class  of  districts 
shall  apply  only  to  such  districts,  but  the  general  provisions 
applicable  to  all  districts  shall  apply  to  all  districts  provided 
for  in  this  act."  This  section  42  being  a  gener/il  provision, 
applicable  to  all  districts,  and  the  act  declaring  that  provisions 
of  that  kind  "shall  apply  to  all  districts  provided  for  in  this 
act,"  it  follows,  upon  the  familiar  principle  that  the  expression 
of  one  thing  is  the  exclusion  of  another,  that  the  reasonable 
implication  is,  that  section  42  has  no  application  to  districts 
organized  under  another  and  different  law,  and  being  compo- 
nent parts  of  an  independent  system  of  drainage.  Said  sec- 
tion 42,  in  express  terms,  imposes  a  liability  upon  "owners  of 
land  outside  the  drainage  district"  who  connect  with  the  ditch 
of  such  district,  and  if  it  had  been  intended  that  a  like  liability 
should  be  incurred  by  a  corporation  not  the  owner  of  land, 
and  formed  under  a  different  and  independent  act,  for  making 
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such  connection,  it  must  be  presumed  such  intention  also 
would  have  been  clearly  expressed.  Moreover,  it  is  difficult 
to  perceive  how  this  section  42  could  be  construed  as  part  of 
"an  independent  act,  not  affecting  other  independent  drainage 
laws,"  and  yet  be  effectual  to  burden  drainage  districts  organ- 
ized and  operating  under  such  "other  independent  drainage 
laws"  with  legal  liabilities  to  which  they  are  not  otherwise 
amenable.  And  the  mandate  of  the  statute  is  imperative  that 
the  "act  shall  not  affect  other  independent  laws  for  drainage 
and  levees  not  herein  mentioned."  The  language  we  have 
above  quoted  from  section  78  is  a  legislative  construction  of 
the  act  of  1885,  including  said  section  42,  by  the  legislature 
that  enacted  such  law,  and  is  contained  in  the  very  act  itself, 
and  is  entitled  to  great  and  controlling  weight  in  ascertaining 
the  intention  of  that  law. 

The  ditches  of  both  the  Lake  Fork  Special-  Drainage  Dis- 
trict and  of  the  Kankakee  Drainage  District  were  located  and 
dug  in  the  natural  depression,  regular  channel  or  water-course 
known  as  the  Lake  Fork  or  Okaw  slough,  and  the  lands  in 
the  first  named  district  are  the  lower  or  servient  lands,  and  the 
lands  in  the  latter  district  are  the  upper  or  dominant  lands. 
In  Peck  V.  Heirington,  109  111.  611,  it  was  held  by  this  court, 
that  while  the  owners  of  dominant  lands  are  not  authorized  to 
create  new  channels  for  surface  water  through  the  servient 
lands,  yet  they  may  make  such  drains  for  agricultural  pur- 
poses, through  their  own  lands,  as  may  be  required  by  good 
husbandry,  although  by  so  doing  the  flow  of  water  may  be  in- 
creased in  d  regular,  well  defined  channel,  which  carries  the 
water  from  the  upper  to  the  lower  lands.  It  was  also  there 
held,  that  the  owners  of  land  upon  which  there  is  a  pond,  in 
which  is  collected  only  the  surface  water  from  rains  and  melt- 
ing snow,  may,  when  good  husbandry  so  requires,  drain  the 
same  by  an  artificial  drain  constructed  upon  their  own  lands, 
whereby  its  water  is  thrown  into  the  same  outlet  or  natural 
drain  it  was  accustomed  to  take  before,  when  the  pond  was 
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full,  notwithstanding  the  flow  of  water  over  servient  lands 
might  be  thereby  increased.  The  rules  so  held  in  Peck  v. 
Herrington  were  not  based  upon  any  statute,  but,  there  being 
no  statutory  provisions  relating  thereto,  were  decided  to  be 
the  law  of  this  State.  It  can  not  be  concluded  that  plaintiff 
in  error,  by  availing  itself  of  an  acknowledged  legal  right,  has 
rendered  itself  obnoxious  to  respond  in  damages,  without  such 
liability  is  clearly  and  plainly  fixed  by  statute.  In  the  ab- 
sence of  such  statute,  the  loss,  if  any,  occasioned  by  its  act, 
would  be  merely  damnum  absque  injuria. 

It  is  evident,  then,  that  without  some  statute  imposed  upon 
the  Kankakee  Drainage  District,  when  it  connected  its  ditch 
or  drain  with  the  ditch  or  drain  of  the  Lake  Fork  Special 
Drainage  District,  the  duty  either  to  contribute  and  pay  some 
portion  of  the  expense  that  was  incurred  by  the  latter  district 
in  constructing  its  ditch,  which  afforded  an  outlet  for  the  waters 
from  the  upper  district,  or  to  pay  the  cost  of  so  enlarging  the 
ditch  of  the  lower  district  as  that  it  would  be  of  sufficient  ca- 
pacity to  carry  off  the  increased  volume  of  water,  there  was 
no  legal  duty  or  obligation  incumbent  upon  said  Kankakee 
Drainage  District  so  to  do. 

The  record  made  and  proceedings  had  in  the  formation  and 
operation  of  the  Kankakee  Drainage  District,  were,  upon  the 
trial,  put  in  evidence  by  said  district,  and  it  clearly  appeared 
therefrom  that  said  district  was  organized  under  the  provi- 
sions of  "An  act  to  provide  for  the  construction,  reparation 
and  protection  of  drains,  ditches  and  levees  across  the  lands 
of  others,  for  agricultural,  sanitary  and  mining  purposes,  and 
to  provide  for  the  organization  of  drainage  districts,"  approved 
and  in  force  May  29,  1879,  which  act  provided  for  a  different 
and  independent  system  of  drainage  districts  from  those  con- 
templated by  the  Farm  Drainage  act,  under  which  the  Lake 
Fork  Special  Drainage  District  was  formed.  We  think,  there- 
fore, for  the  reasons  already  stated,  that  it  is  also  manifest 
that  section  42  of  the  Farm  Drainage  act  was  not  intended  to 
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and  did  not  impose  any  legal  liability  in  that  behalf  upon  the 
plaintiff  in  error. 

It  is  suggested,  however,  that  section  69  of  the  amendment 
of  1881  to  the  Drainage  act  of  1879,  under  which  the  Lake 
Fork  Special  Drainage  District  was  organized,  gave  it  a  right 
of  action.  It  would  be  a  sufficient  answer  to  this  claim,  that 
the  causes  of  action  alleged  in  the  declaration  are  not  based 
upon  that  statute.  But  besides  this,  and  without  any  consid- 
eration of  various  serious  questions  that  would  arise  in  respect 
to  the  construction  to  be  given  said  section  69,  suffice  it  to 
say,  that  said  section  69  was  repealed  by  the  revised  Farm 
Drainage  act,  in  force  July  1, 1885,  and  that  it  was  the  finding 
both  of  the  trial  court  and  of  the  Appellate  Court  that  the  ditch 
of  the  Kankakee  district  was  connected  with  that  of  the  Lake 
Fork  district  after  said  first  day  of  July,  1885,  and  such  finding 
of  fact  is  conclusive  upon  this  court,  and  that,  consequently, 
no  cause  of  action  had  accrued,  under  section  69,  to  the  Lake 
Fork  Special  Drainage  District,  prior  to  the  time  said  section 
ceased  to  be  the  law,  by  the  Kankakee  district  opening  a  drain 
or  ditch  into  the  drain  or  ditch  of  said  Lake  Fork  district. 

Our  conclusion  is,  that  after  the  evidence  introduced  by  the 
Kankakee  Drainage  District  had  established  the  fact  that  said 
district  was  organized  and  operating  under  independent  laws 
for  drainage  and  levees,  not  mentioned  in  the  amendatory, 
consolidated  and  revised  act  of  1885,  the  circuit  court  should 
have  held  that  section  42  of  said  last  mentioned  act  gave  no 
cause  of  action  to  the  Lake  Fork  Special  Drainage  District, 
as  against  the  plaintiff  in  error,  and  that  it  was  error  in  said 
court,  in  its  rulings  .upon  the  instructions  to  the  jury,  to  act 
upon  the  theory  a  legal  liability  was  imposed  upon  plaintiff 
in  error,  by  said  section  42,  to  respond  in  damages  to  the  de- 
fendant in  error. 

For  the  error  indicated,  the  judgments  of  the  Appellate  and 
circait  courts  are  reversed. 

Judgment  reversed. 
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The  People  ex  rel.  Francis  B.  Peabody, 

V. 

The  Chicago  Gas  Trust  Company. 

Filed  at  Ottawa  November  26, 1889. 

1.  CoEPORATiONS — powers  of  corporations — expressed  and  incidental. 
•Corporations  can  only  exercise  such  powers  as  may  be  conferred  by  the 
legislative  body  creating  them,  either  in  express  terms  or  by  necessary 
implication,  and  the  implied  powers  are  presumed  to  exist  to  enable 
such  bodies  to  carry  out  the  express  powers  granted  and  to  accomplish 
the  purposes  of  their  creation.  An  incidental  power  is  one  that  is 
•directly  and  immediately  appropriate  to  the  execution  of  the  specifio 
power  granted,  and  not  one  that  has  merely  some  slight  or  remote  rela- 
tion to  it. 

2.  Same  —  "unlawful"  purpose  and  acts  of  corporation.  The  word 
'"unlawful,"  as  applied  to  the  purposes  and  acts  of  corporations,  is  not 
used  exclusively  in  the  sense  of  malum  in  se  or  malum  prohibitum.  It 
is  also  used  to  designate  powers  which  corporations  are  not  a^^thorized 
to  exercise,  or  contracts  which  they  are  not  authorized  to  make,  or  acts 
which  they  are  not  authorized  to  do, — or,  in  other  words,  such  acts, 
powers  and  contracts  as  are  ultra  vires. 

3.  Same — charter  of  corporate  powers,  under  the  general  law — in  what 
it  consists.  The  charter  of  a  corporation  formed  under  a  general  law 
does  not  consist  of  the  articles  of  association  alone,  but  of  such  articles 
taken  in  connection  with  the  law  under  which  the  organization  takes 
place.  The  provisions  of  the  law  enter  into  and  form  a  part  of  the 
charter. 

4.  The  action  of  the  Secretary  of  State  in  issuing  the  license  and 
certificate  of  organization  is  necessarily,  to  a  large  extent,  merely  min- 
isterial. Whether  the  articles  of  association,  etc.,  do  or  do  not  confer 
such  rights  and  powers  as  are  authorized  by  the  law,  is  a  matter  for 
judicial  determination.  When  a  corporation  is  formed  under  the  gen- 
eral act,  the  law,  and  not  the  statement  or  the  license  or  the  certificate, 
must  determine  what  powers  can  be  exercised. 

5.  Same — acquiring  stock  in  other  corporations.  A  corporation  formed 
under  the  general  law  for  a  lawful  purpose,  such  as  the  manufacture 
and  sale  of  gas,  can  not  clothe  itself  with  power  to  purchase  and  hold 
stock  in  similar  corporations  merely  by  naming  this  as  one  of  the  ob- 
jects of  its  incorporation  in  the  articles  filed  with  the  Secretary  of  State. 

6.  A  corporation  can  not  become  a  stockholder  in  another  corpora- 
tion unless  such  power  is  expressly  given  or  is  necessarily  implied,  and 
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this  more  especially  when  the  object  is  to  obtain  the  control  or  affect 
the  management  of  such  other  corporation. 

7.  The  general  Incorporation  law  of  this  State  does  not,  in  express 
terms,  confer  upon  corporations  formed  thereunder  the  power  to  pur- 
chase and  hold  shares  of  stock  in  other  corporations,  but  is  silent  on 
the  subject.  The  only  powers  granted  by  it  are  the  ordinary  corporate 
powers,  such  as  the  right  to  be  bodies  corporate  and  politic,  to  sue  and 
be  sued,  to  have  a  common  seal,  etc. 

8.  Section  5  of  the  general  Incorporation  law  expressly  restricts  the 
powers  of  a  corporation  formed  under  such  law,  to  such  as  are  neces- 
sary to  carry  into  effect  the  objects  for  which  it  was  formed.  The  pur- 
chase of  stock  in  other  companies  not  being  necessary  to  enable  a  gas 
company  to  carry  its  object  of  making  and  selling  gas  into  effect,  is 
impliedly  prohibited  by  the  statute. 

9.  Same — monopolies — as  the  result  of  a  grant  of  corporate  powers. 
Whatever  tends  to  prevent  competition  between  those  engaged  in  an 
employment  or  business  impressed  with  a  public  character,  is  opposed 
to  public  policy,  and  therefore  unlawful ;  and  whatever  tends  to  create 
a  monopoly  is  unlawful,  as  being  contrary  to  public  policy.  All  grants 
creating  monopolies,  and  acts  tending  to  prevent  proper  competition, 
are,  by  the  common  law,  illegal  and  void. 

10.  If  grants  and  contracts  the  tendency  of  which  is  to  create  mo- 
nopolies are  void  at  common  law,  then,  when  a  corporation  is  organized 
under  a  general  statute,  a  provision  in  the  declaration  of  its  corporate 
purposes,  the  necessary  effect  of  which  is  the  creation  of  a  monopoly, 
will  also  be  void. 

11.  Same — exclusive  privileges — public  policy  of  the  State,  as  indi' 
cated  in  the  constitution.  The  public  policy  of  a  State  may  be  indicated 
by  the  provisions  of  its  constitution,  as  related  to  past  and  present  leg- 
islation. Section  22  of  article  4  of  the  constitution  of  1870  provides  that 
the  General  Assembly  shall  pass  no  local  or  special  law  for  "granting 
to  any  corporation,  association  or  individual  any  special  or  exclusive 
privilege,  immunity  or  franchise  whatever;"  and  section  1  of  article  11 
provides  that  "no  corporation  shall  be  created  by  special  law."  The 
constitution  has  thereby  reversed  the  old  policy  of  granting  exclusive 
privileges  to  corporations  of  any  kind. 

12.  Same — gas  companies — organised  for  the  purposes  of  a  "trust" — 
as,  by  acquiring  controlling  interests  in  other  gas  companies.  Where  a 
charter  confers  upon  a  corporation  the  power  to  maintain  and  operate 
works  for  the  manufacture  and  sale  of  gas,  it  is  not  a  necessary  impli- 
cation that  the  power  to  purchase  stock  in  other  gas  companies  should 
also  exist.  There  is  no  necessary  connection  between  manufacturing 
gas  and  buying  stocks. 
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13.  Ttie  Chicago  Gas  Trust  Company,  being  a  corporation  formed 
under  the  general  Incorporation  law  for  the  purpose  of  erecting  and 
operating  gas  works  and  the  manufacture  and  sale  of  gas,  has  no  power 
to  purchase  and  hold  or  sell  shares  of  stock  in  other  gas  companies  as 
^n  incident  to  such  purpose  of  its  formation,  even  though  such  power 
is  specified  in  its  articles  of  incorporation. 

14.  Tlie  gas  trust  company  mentioned  was  incorporated  under  the 
:general  law  for  two  purposes,  as  expressed  in  its  articles  of  association: 
First,  for  the  purpose  of  erecting  and  operating  gas  works  for  the  man- 
ufacture and  sale  of  gas  in  Chicago  and  other  places  in  this  State;  and 
second,  "to  purchase  and  hold  or  sell  the  capital  stock,  or  purchase  or 
lease  or  operate  the  property,  plant,  good  will,  rights  and  franchises 
of  any  gas  works  or  gas  company  or  companies,  or  any  electric  com- 
pany or  companies,  in  Chicago  or  elsewhere,"  etc.  The  company  sought 
to  exercise  the  powers  claimed  under  the  second  clause,  only,  and  for 
that  purpose  bought  a  majority  of  the  shares  of  all  the  stock  of  all  the 
gas  companies  in  Cliicago,  being  four  in  number,  whereby  it  might 
Lave  the  control  of  all  the  gas  companies  in  the  city,  and  thus  destroy 
■competition  and  monopolize  the  gas  business:  Held,  that  the  corpo- 
ration so  formed  was  not  for  a  lawful  purpose,  and  that  all  acts  done  by 
it  toward  the  accomplishment  of  such  object  were  illegal  and  void. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Frank  Baker,  Judge,  presiding. 

This  is  an  information  in  the  nature  of  a  quo  warranto  filed 
by  the  Attorney  General  of  the  State  in  the  Circuit  Court  of 
Cook  County  against  The  Chicago  Gas  Trust  Company,  sum- 
moning the  latter  to  answer  to  the  People  of  the  State  by 
what  warrant  it  exercises  certain  powers,  privileges  an,d  fran- 
•chises  therein  described.  The  information  sets  out  in  fall 
the  charter  of  "The  Chicago  Gas  Light  and  Coke  Company," 
granted  by  the  Legislature  of  Illinois  in  1849,  an  Act  amend- 
atory of  such  charter  passed  in  1855,  an  Act  to  enable  the 
■Chicago  Gas  Light  and  Coke  Company  to  increase  its  capital 
€tock  p?  ssid  in  1869;  also,  the  charter  of  the  "People's  Gas 
Light  and  Coke  Company"  granted  in  1855,  and  an  Act  to 
amend  the  same  passed  in  1865 ;  also,  in  substance,  an  ordi- 
nance passed  by  the  common  council  of  the  City  of  Chicago  in 
1858,  authorizing  the  People's  G.  L.  &  C.  Co.  to  lay  its  mains 
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and  pipes,  etc.,  in  the  streets,  etc.,  of  said  city;  and  the  sub- 
stance of  an  agreement  made  between  the  Chicago  G.  L.  &  C. 
Co.  and  the  People's  G.  L.  &  C.  Co.  in  April,  1862.  Said 
charters  and  the  Acts  amendatory  thereof,  and  said  ordinance 
and  agreement  are  more  particularly  described  in  Chicago  Gas 
Light  Co.  v.  People's  Gas  Light  Co.  121  111.  530.  The  substance 
of  the  litigation  between  the  Chicago  Co.  and  the  People's  Co., 
and  the  result  thereof,  as  passed  upon  and  announced  by  this 
Court  in  the  last  named  case,  are  also  stated  in  the  information. 

The  information  further  states  that  the  Chicago  G.  L.  &  C. 
Co.  received  subscriptions  to  its  capital  stock  to  the  amount 
of  $4,984,200.00  and  issued  certificates  for  199,368  shares  of 
such  stock,  each  share  for  $25.00;  that  the  People's  G.  L.  & 
C.  Co.  received  subscriptions  to  its  capital  stock  to  the  amount 
of  $4,000, 000. 00  and  issued  certificates  for  40,000  shares  of 
$100  each  ;  that  the  two  companies  laid  their  mains  and  pipes 
in  the  streets  of  Chicago,  and  operated  their  works  and  fur- 
nished gas  to  the  city  and  its  inhabitants,  the  former,  after 
April,  1862,  in  the  North  and  South  Divisions,  and  the  latter 
in  the  West  Division,  of  the  city. 

The  information  also  sets  up  that,  in  January,  1882,  "The 
Consumers'  Gas,  Fuel  and  Light  Company  of  Chicago,  111.," 
was  organized  under  the  general  Incorporation  Act  of  1872, 
and  was  authorized,  by  an  ordinance  of  the  common  council 
of  Chicago  passed  April  28, 1882,  to  construct  and  operate  its 
works  in  that  city  and  to  lay  its  pipes  and  mains  under  the 
streets,  etc.,  and  proceeded  to  lay  its  pipes  in  the  North  and 
South  Divisions,  and  to  supply  the  inhabitants  with  gas  ;  that, 
by  reason  of  the  foreclosure  of  a  trust  deed  given  by  the  last 
named  company,  its  property,  rights  and  franchises  passed  to 
and  became  vested  in  the  "Consumers'  Gas  Company,"  a  cor- 
poration organized,  in  November,  1886,  under  the  general  In- 
corporation Act. 

The  proceedings  for  the  incorporation  of  the  "Consumers' 
Gas  Company"  are  set  out  in  full,  showing  its  capital  stock  t(^ 
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be  $5,000,000.00  divided  into  50,000  shares  of  $100.00  each ; 
and  it  is  averred  that  it  used  the  works  and  pipes,  etc.,  so  trans- 
ferred to  it,  in  manufacturing  and  distributing  gas  in  the  city. 

The  information  sets  out  the  proceedings  for,  and  resulting 
in,  the  organization  of  "The  Equitable  Gas  Light  and  Fuel 
Company  of  Chicago,"  in  August,  1885,  under  the  general  In- 
corporation Law,  showing  its  capital  stock  to  be  $3, 000, 000. 00 
divided  into  30,000  shares  of  $100.00  each,  and  avers  that 
an  ordinance  was  passed  by  the  common  council  of  Chicago, 
giving  said  company  the  right  to  lay  down  gas  pipes  and  mains 
in  the  streets,  etc.,  and  that  said  company  kept  and  maintained 
such  gas  mains,  etc.,  and  sold  gas,  etc.,  in  the  South  Division 
of  the  city. 

The  information  still  further  alleges  that  the  four  companies 
above  named,  towit :  The  Chicago  Gas  Light  and  Coke  Com- 
pany, The  People's  Gas  Light  and  Coke  Company,  The  Con- 
sumers' Gas  Company,  and  The  Equitable  Gas  Light  and  Fuel 
Company  of  Chicago,  were  on  April  29,  1887,  and  have  been, 
and  are  the  only  gas  companies  engaged  in  that  business  and 
occupying  the  streets  with  gas  mains  in  said  city  ;  that,  in  the 
ordinances,  giving  to  the  Consumers'  Gas  Fuel  and  Light  Com- 
pany (succeeded  by  the  Consumers'  Gas  Company)  and  to  the 
Equitable  Gas  Light  and  Fuel  Company  the  right  to  occupy 
the  streets,  it  was  provided  that  such  ordinances  should  not 
take  effect  until  said  companies  had  given  bonds  binding  them- 
selves respectively  not  to  sell,  lease  or  transfer  their  franchises 
and  privileges  to  any  other  gas  company  and  not  to  enter  into 
any  combination  with  any  other  company  concerning  the  rate 
or  price  to  be  charged  for  gas ;  that  each  of  said  corporations 
was  by  law  designed  to  be  and  of  right  ought  to  be  a  separate, 
distinct,  independent  and  competing  corporation  for  the  man- 
ufacture, sale  and  furnishing  of  illuminating  gas  to  the  con- 
sumers thereof  in  said  city ;  that  said  four  companies  when 
combined  and  operating  under  one  management  or  power  of 
control,  having  a  common  interest  to  subserve,  form  a  mo- 
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nopoly  of  the  business  of  supplying  and  selling  illuminating 
gas  to  the  said  city  and  its  inhabitants,  etc. 

The  information  then  closes  as  follows : 

"And  that  heretofore,  to-wit,  on  the  29th  day  of  April,  1887, 
at  the  said  county  of  Cook,  the  Chicago  Gas  Trust  Company 
was,  and  from  thence  hitherto  hath  been,  and  still  is,  a  corpo- 
ration and  body  politic,  organized  and  existing  under  the  laws 
of  the  State  of  Illinois,  to-wit :  'An  act  entitled  an  act  concern- 
ing corporations,'  approved  April  18,  1872,  and  the  several 
acts  amendatory  thereof ;  and  that  the  said  Chicago  Gas  Trust 
Company,  for  and  during  the  period  of  twelve  months  or  more 
last  past,  at  the  county  of  Cook  aforesaid,  has  usurped  and 
unlawfully  exercised,  and  now  usurps  and  unlawfully  exercises, 
powers,  liberties,  privileges  and  franchises  not  conferred  by 
law,  to-wit,  the  power,  liberty,  privilege  and  franchise  of  obtain- 
ing, by  purchase,  or  in  exchange  for  its  own  stock,  and  hold- 
ing and  owning,  and  then  and  there  did  purchase  and  receive 
in  exchange  for  its  own  stock,  and  now  holds,  a  majority  and 
controlling  interest  of  and  in  the  shares  of  capital  stock  of  the 
said  Chicago  Gas  Light  and  Coke  Company,  the  said  People's 
Gas  Light  and  Coke  Company,  the  said  Equitable  Gas  Light 
and  Fuel  Company  of  Chicago,  and  the  Consumers'  Gas  Com- 
pany, respectively,  (as  amended  May  27,  1889,)  and  hath 
thereby,  in  manner  and  at  the  place  aforesaid,  unlawfully  ac- 
quired and  holds  the  power  to  manage  and.  control  the  said 
four  corporations,  to-wit,  the  said  Chicago  Gas  Light  and  Coke 
Company,  the  said  People's  Gas  Light  and  Coke  Company,  the 
said  Equitable  Gas  Light  and  Fuel  Company  of  Chicago,  and 
the  said  Consumers'  Gas  Company,  and  hath  thereby,  and  in 
the  manner  and  at  the  place  aforesaid,  destroyed  the  diversity 
of  interest  and  motive  for  competition  between  them,  which 
would  otherwise  exist,  in  the  manufacture,  distribution  and 
sale  of  illuminating  gas  to  the  city  of  Chicago  and  its  inhabit- 
ants, in  said  county,  and  hath  thereby  usurped  and  unlawfully 
secured  to  itself,  in  manner  aforesaid,  and,  by  means  of  holding 
18—130  III. 
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such  majority  and  controlling  interest  in  the  shares  of  stock  of 
said  four  last  mentioned  gas  companies,  now  usurps  and  un- 
lawfully holds,  the  power,  liberty  and  franchise  of  maintain- 
ing, through  said  four  several  gas  companies  last  mentioned, 
a  virtual  monopoly  in  the  business  of  furnishing  illuminating 
gas  to  said  city  of  Chicago  and  the  inhabitants  thereof,  and 
to  the  consumers  of  such  gas  in  said  city,  to- wit,  at  the  place 
aforesaid,  to  the  great  detriment  and  injury  of  the  People  of 
the  State  of  Illinois, — all  of  which  said  powers,  privileges  and 
franchises  so  exercised  by  it  as  aforesaid,  though  not  con- 
ferred by  law,  the  said  Chicago  Gas  Trust  Company,  at  and 
within  said  county,  upon  the  People  of  the  State  of  Illinois, 
hath  so  usurped  and  unlawfully  exercised,  and  now  doth  so 
usurp  and  unlawfully  exercise,  contrary  to  law  and  the  form 
of  statute  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  People  of  the  State  of  Illinois." 

Originally  the  information  contained  two  counts,  but  the 
Attorney  General  entered  a  nolle  prosequi  as  to  the  second 
count.  Eleven  pleas  were  filed  to  the  first  count  as  finally 
amended,  by  the  Chicago  Gas  Trust  Company,  the  defendant 
below.  The  first,  third  and  seventh  pleas  allege,  that  the 
Chicago  Gas  Trust  Company  is  a  corporation,  formed  on  the 
28th  day  of  April,  A.  D.  1887,  under  the  general  Incorpora- 
tion Act  of  this  State  approved  April  18,  1872,  and  in  force 
July  1,  1872;  said  pleas  set  out  in  full  all  the  proceedings 
for  the  organization  of  the  defendant  company,  including  the 
original  statement  filed  with  the  Secretary  of  State,  the  license 
to  the  commissioners  to  open  books  for  subscriptions  to  the 
capital  stock,  the  report  of  the  commissioners,  and  the  certifi- 
cate of  organization  issued  by  the  Secretary  of  State,  etc. 

The  statement  so  filed  with  the  Secretary  of  State  shows  the 
name  of  the  corporation  to  be  the  "Chicago  Gas  Trust  Com- 
pany," that  its  capital  stock  is  $25,000,000,00  divided  into 
250,000  shares  of  $100.00  each,  that  the  location  of  its  prin- 
cipal office  is  in  Chicago,  and  that  its  duration  is  to  be  ninety 
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nine  years.  The  statement  also  sets  forth  the  object  of  the 
corporation  in  the  following  words : 

"The  object  for  which  it  is  formed  is  to  build,  erect,  pur- 
chase, lease,  establish,  maintain,  enlarge,  extend  and  operate 
or  demise  works  in  the  city  of  Chicago,  in  the  county  of  Cook 
and  State  of  Illinois,  and  in  such  other  place  or  places  in  said 
State  of  Illinois  as  said  corporation  may,  by  the  vote  of  the 
majority  of  its  stockholders,  elect,  for  the  manufacture,  supply, 
sale  and  distribution  of  gas  and  electricity,  or  either,  for  the 
furnishing  of  light,  heat,  fuel  and  power,  for  any  and  all  pur- 
poses for  which  pas  or  electricity  may  now  or  hereafter  be 
used;  and  to  purchase  and  hold  or  sell  the  capital  stock,  or 
purchase  or  lease  or  operate  the  property,  plant,  good  will, 
rights  and  franchises,  of  any  gas  works,  or  gas  company  or 
companies,  or  any  electric  company  or  electric  companies,  in 
said  city  of  Chicago,  Cook  county,  Illinois,  or  elsewhere  in  said 
State  of  Illinois,  as  said  corporg^tion  may,  by  vote  of  the  ma- 
jority of  the  stockholders,  elect ;  and  to  purchase,  hold,  sell, 
operate  or  anywise  become  interested  in  coal  or  other  proper- 
ties productive  of  material  necessary  or  useful  in  the  supply 
or  manufacture  of  gas,  or  other  agency  or  medium  of  light, 
heat,  power  or  fuel,  and  to  sell,  improve,  enlarge,  extend, 
maintain,  operate  or  demise  any  and  all  property  so  purchased 
or  leased." 

The  first,  third  and  seventh  pleas  aver  that  the  defendant 
has  used  and  exercised  and  still  does  use  and  exercise  "the  said 
power,  liberty,  privilege  and  franchise  of  purchasing  and  hold- 
ing the  capital  stock  of  gas  companies  in  the  State  of  Illinois," 
and  "has  purchased  and  still  holds  capital  stock  of  the  four  gas 
-companies  mentioned  in  said  information,"  etc.  The  2d,  4th, 
5th,  6th,  9th,  10th  and  11th  pleas  aver  that  the  Chicago  Gas 
Trust  Company  "has  purchased  and  now  holds  a  majority  of 
the  shares  of  the  capital  stock  of  the  said"  four  companies, 
and  "that  it  might  law^fully  purchase  the  said  shares  of  stock 
because  among  the  powers  conferred  upon  it  by  its  charter 
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from  the  State  of  Illinois  was  the  power  to  purchase  capital 
stock  of  any  gas  company  or  companies  in  the  city  of  Chicago, 
county  of  Cook  or  elsewhere  in  the  State  of  Illinois."  In  the 
5tli,  6th,  9th  and  11th  pleas  the  power  is  described  as  the 
"power  to  purchase  the  capital  stock,"  and  not  as  the  "power 
to  purchase  capital  stock."  The  2d,  4th  and  10th  pleas  de- 
scribe the  power  as  the  "power  to  purchase  capital  stock." 
The  4th,  10th  and  11th  pleas  use  the  words,  "articles  of  asso- 
ciation," in  the  place  of  the  word,  "charter."  The  8th  plea 
avers  that  the  defendant  "has  purchased  and  now  holds  a  ma- 
jority of  the  shares  of  the  capital  stock  of  the  said"  four  com- 
panies, "as  well  it  might  do,  being  lawfully  authorized  so  to 
do  by  the  provisions  of  its  articles  of  incorporation." 

Several  of  the  pleas  deny  that  the  defendant  has  interfered 
with  the  control  or  operation  of  the  four  companies,  and  aver 
that  said  companies  have  been  operated  independently  of  each 
other  and  of  the  defendant.  Several  deny  that  defendant  has 
destroyed  the  diversity  of  interest  or  motive  for  competition 
between  the  four  companies.  One  or  more  of  the  pleas  deny 
that  defendant  has  usurped  or  that  it  holds  the  power,  lib- 
erty and  franchise  of  maintaining  through  said  gas  companies 
a  virtual  monopoly  in  the  business  of  furnishing  gas,  etc. 

The  Attorney  General  demurred  to  the  eleven  pleas.  The 
court  below  overruled  the  demurrer.  .  The  Attorney  General 
stood  by  the  demurrer,  and  final  judgment  of  nil  capiat  was 
rendered  on  June  24,  1889.  From  that  judgment  an  appeal 
is  taken  to  this  Court.  The  errors  assigned  are  the  overruling 
of  the  demurrer  to  each  of  the  pleas,  and  rendering  final  judg- 
ment for  the  defendant  below  on  the  demurrer. 

Mr.  George  Hunt,  Attorney  General,  and  Mr.  James  K. 
Edsall,  for  the  appellants : 

The  power  to  purchase  the  capital  stock  of  a  corporation  does 
not  include  power  to  purchase  shares  of  such  stock.  Cook  on 
Stock  and  Stockholders,  sec.  3,  note  2 ;  Porter  v.  Railroad  Co. 
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7f;  111.  566;  Hotel  Co.  v.  Lieb,  83  id.  610;  Starch  Factory  v. 
Bolloivay,  21  N.  Y.  449  ;  Williams  v.  Telegraph  Co.  93  id.  162  ; 
Delaware  Railroad  Tax  Case,  18  Wall.  206  ;  Burrill  v.  Railroad 
Co.  75  N.  Y.  211;  Van  Allen  v.  Assessors,  3  Wall.  583. 

The  general  rule  that  special  acts  of  incorporation,  or  grants 
of  corporate  power,  shall  be  most  strongly  and  strictly  con- 
strued against  the  corporation,  will  be  rigidly  applied  to  these 
ex  parte  statements,  prepared  and  signed  by  the  promoters  of 
a  corporation  formed  under  a  general  law  like  that  of  Illinois. 
Railway  Co.  v.  Railway  Co.  130  U.  S.  26  ;  Fertilizing  Co.  v. 
Hyde  Park,  97  id.  659 ;  Turnpike  Co.  v.  People,  82  111.  174. 

It  is  an  established  rule  of  law  in  the  United  States,  that 
one  corporation  can  not  become  a  stockholder  in  another  unless 
that  power  has  been  specially  granted  by  statute.  Boone's 
Law  of  Corporations,  sec.  107;  Field's  Ultra  Vires,  p.  80; 
Green's  Brice's  Ultra  Vires,  (2d  ed.)  p.  91,  note  b;  Franklin 
Co.  V.  Lewiston  Bank,  68  Me.  43  ;  Mutual  Savings  Bank  v. 
Meriden  Co.  24  Conn.  159  ;  Milhank  v.  Railroad  Co.  64  How. 
20;  Railroad  Co.  v.  Railroad  Co.  31  N.  J.  Eq.  475;  Berry  v. 
Gates,  24  Barb.  199  ;  Sumner  v.  Marcy,  3  W.  &  M.  105  ;  Rail- 
road Co.  V.  Collins,  40  Ga.  582;  Hazelhurst  v.  Railroad  Co» 
43  id.  13 ;  Franklin  Bank  v.  Commercial  Bank,  36  Ohio  St. 
350  ;  Woods  v.  Railroad  Co.  5  Eailway  Corp.  Law  Jour.  372; 
1  Morawetz  on  Corp.  sees.  431,  433,  434. 

A  corporation,  under  the  general  law,  can  not  acquire  cor- 
porate powers  not  granted  by  statute,  by  the  insertion  of  such 
powers  in  its  statement  filed  with  the  Secretary  of  State.  Eev. 
Stat.  chap.  32,  sees.  1,  2;  Railway  Co.  v.  Railway  Co.  130 
U.  S.  1. 

The  power  to  purchase  and  hold  a  majority  and  controlling 
interest  in  the  shares  of  stock  of  four  competing  corporations 
engaged  in  a  public  employment,  is  not  for  a  "lawful  purpose" 
for  which  a  corporation  may  be  organized,  under  the  laws  of 
this  State.  ' 
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What  constitutes  a  "lawful  purpose"  for  which  to  form  a 
corporation,  within  the  meaning  of  that  term,  as  used  in  the 
statute,  is  a  judicial  question,  to  be  determined  by  the  courts 
in  each  case  as  it  shall  arise.  Eev.  Stat.  chap.  32,  sees.  1,  2  ; 
Railway  Co.  v.  Railway  Co.  130  U.  S.  1. 

To  permit  a  trust  company  to  be  formed  for  the  purpose  of 
concentrating  in  its  hands  a  controlling  interest  in  the  shares 
of  stock  of  other  competing  corporations  exercising  a  public 
employment,  would  necessarily  so  combine  and  blend  their 
interest  as  to  prevent  competition  between  them,  and  thus  in- 
juriously affect  the  public  interest.  Gas  Light  and  Coke  Co, 
V.  Gas  Light  and  Coke  Co.  121  111.  530  ;  Craft  v.  McConoughpf 
79  id.  346 ;  Weidenger  v.  Spruance,  101  id.  278 ;  Milbank  v. 
Railroad  Co.  64  How.  20;  Gihbs  v.  Gas  Co.  130  U.  S.  396. 

Whatever  tends  to  prevent  competition  and  create  a  mo- 
nopoly in  the  hands  of  those  who  sustain  such  a  relation  to 
the  public,  is  against  public  policy,  and  therefore  unlawful. 
Gas  Light  and  Coke  Co.  v.  Gas  Light  and.  Coke  Co.  121  111.  530 ; 
Gibhs  v.  Gas  Co.  130  U.  S.  396. 

"Trusts"  of  this  character,  to  hold  a  controlling  interest  in 
the  shares  of  stock  in  other  competing  corporations,  constitute 
one  of  the  most  insidious  and  dangerous  schemes  to  secure 
and  perpetuate  monopolies  ever  invented.  Cook  on  Trusts, 
pp.  28-31. 

It  is  a  familiar  maxim,  that  competition  is  the  life  of  trade. 
It  follows,  that  whatever  destroys  or  even  relaxes  competition 
in  trade  is  injurious  to  it,  and  is  therefore  deemed  unlawful, 
on  grounds  of  public  policy.  Greenhood  on  Public  Policy, 
655,  656 ;  Hooker  v.  Vanderwater,  4  Denio,  349. 

If  the  tendency  of  the  act  complained  of  is  to  prevent  com- 
petition and  create  a  monopoly,  it  will  be  deemed  against  public 
policy,  and  therefore  unlawful,  without  proof  of  evil  intention 
or  actual  injury  to  the  public.  Ibid ;  Cook  on  Trusts,  21 ; 
Salt  Co.  V.  Guthrie,  35  Ohio  St.  666  ;  Gibbs  v.  Sinith,  115  Mass. 
692;  Swan  v.  Chorpenning,  20  Cal.  182. 
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This  combination  of  the  four  competing  gas  companies  of 
Chicago,  through  the  intervention  of  this  gas  trust  company, 
is  against  the  poHcy  of  the  consoHdation  laws  of  this  State. 
Gas  Co.  V.  Light  Co.  115  U.  S.  650. 

Messrs.  Goudy,  Green  &  Goudy,  for  the  appellee : 

The  Chicago  Gas  Trust  Company,  by  the  terms  of  its  articles 
of  incorporation,  has  the  power  to  purchase  stock  in  any  other 
gas  companies. 

Nor  is  it  in  control  of  the  four  other  gas  companies  men- 
tioned in  the  information. 

The  charter  of  the  Chicago  Gas  Trust  Company  is  a  com- 
plete warrant  for  the  purchase  of  the  stock  mentioned  in  the 
pleas.  Morawetz  on  Corp.  sec.  318;  Railway  Co,  v.  RicJie, 
7  H.  L.  653. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the  Court : 

The  Chicago  Gas  Trust  Company,  appellee  herein,  was  or- 
ganized under  the  General  Incorporation  law  of  this  State. 
The  Statement  filed  by  the  original  incorporators  with  the 
Secretary  of  State  sets  forth  that  the  Trust  Company  was 
formed  for  two  objects,  or  for  one  object  of  a  two-fold  char- 
acter. The  object,  named  ,  in  the  first  clause  of  the  second 
specification  of  the  "Statement,"  is,  in  brief,  the  erection  and 
operation  of  works  in  Chicago,  and  other  places  in  Illinois,  for 
the  manufacture,  sale  and  distribution  of  gas  and  electricity. 
The  object  named  in  the  second  clause  of  the  second  specifi- 
cation of  the  "Statement,"  is,  in  brief,  "to  purchase  and  hold 
or  sell  the  capital  stock"  of  any  gas  or  electric  company  or 
companies  in  Chicago  or  elsewhere  in  Illinois. 

In  this  proceeding  no  attack  is  made  upon  the  validity  of 
the  organization  of  the  Gas  Trust  Company  as  a  corporation. 
That  it  was  formed  in  strict  conformity  with  the  requirements 
of  the  general  Incorporation  law  is  not  denied  by  the  People. 
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Nor  does  the  State  here  question  the  right  of  the  appellee  com- 
pany to  acquire  and  operate  works  for  the  manufacture  and 
sale  of  gas  and  electricity  in  pursuance  of  the  object  desig- 
nated in  the  first  clause  above  mentioned.  Hence,  the  con- 
troversy arising  upon  the  demurrer  to  the  pleas  in  this  case 
is  not  as  to  the  right  of  appellee  to  exist  as  a  corporation,  nor 
as  to  its  right  to  exercise  the  first  one  of  the  powers  sought  to 
be  conferred  upon  it  by  its  charter. 

The  controversy  presented  by  the  record  relates  solely  to 
the  authority  of  the  appellee  to  carry  out  the  object  designated 
in  the  second  clause  above  mentioned.  It  is  claimed  on  the 
part  of  the  People,  that  the  charter  or  articles  of  association 
of  the  Gas  Trust  Company  did  not  and  could  not  confer  upon 
it  the  power  "to  purchase  and  hold  *  *  *  the  capital  stock" 
of  other  gas  companies.  It  is  averred  in  the  information,  and 
admitted  in  eight  of  the  eleven  pleas,  that  appellee  has  pur- 
chased and  now  holds  a  majority  of  the  shares  of  the  capital 
stock  of  four  gas  companies,  towit :  The  Chicago  Gas  Light 
and  Coke  Company,  The  People's  Gas  Light  and  Coke  Com- 
pany, The  Equitable  Gas  Light  and  Fuel  Company,  and  The 
Consumers'  Gas  Company ;  and  it  is  admitted  in  three  of  the 
pleas,  that  the  appellee  has  purchased  and  now  holds  some 
jjortion  of  the  capital  stock  of  said  four  companies. 

The  information  charges  that,  by  so  purchasing  and  holding 
a  majority  of  the  shares  of  the  capi'  al  stock  of  each  of  the 
four  companies,  the  appellee  usurps  and  exerci-^es  "p  nvers, 
liberties,  privileges  and  franchises  not  conferred  by  law."  Tlio 
appellee  pleads  in  justification,  that  the  power  so  to  pure  babe 
and  hold  the  stock  is  granted  by  the  terms  of  its  charter. 

Can  the  Chicago  Gas  Trust  Company  lawfully  purchase  and 
hold  the  stock  of  other  gas  companies  ? 

A  distinction  is  sought  to  be  drawn  between  "capital  stock" 
and  "shares  of  stock."  It  is  said  that  capital  stock  means  the 
entire  property  owned  by  the  corporation,  while  a  share  in  the 
stock  is  the  right  to  partake,  according  to  the  amount  put  into 
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the  fund,  of  the  surplus  profit  obtained  from  the  use  and  dis- 
posal of  the  capital  stock  of  the  company  to  those  purposes 
for  which  the  company  is  constituted.  It  is,  therefore,  insisted 
by  the  appellant,  that  even  if  the  charter  of  the  appellee  can 
be  held  to  confer  the  power  to  purchase  and  hold  the  general 
property  or  funds  of  other  gas  companies,  it  does  not  for  that 
reason  confer  the  power  to  purchase  and  hold  shares  of  stock 
in  such  other  companies. 

The  distinction  contended  for  undoubtedly  exists  under  cer- 
tain circumstances  and  for  certain  purposes,  but  we  think  that, 
in  the  present  case,  the  words — "the  capital  stock  of  any  gas 
company  or  companies" — are  broad  enough  to  include  shares 
of  s'ock.  In  the  general  Incorporation  Act,  under  which  the 
appellee  and  the  Consumers'  Gas  Company,  and  the  Equitable 
Gas  Light  and  Fuel  Company,  are  all  organized,  the  "State- 
ment" is  required  to  set  forth  "the  name  of  the  proposed  cor- 
poration, the  object  for  which  it  is  to  be  formed,  its  capital 
stock,  the  number  of  shares  of  which  such  stock  shall  consist, "  etc. 
The  original  charter  of  the  Chicago  Gas  Light  and  Coke  Com- 
pany provides,  that  "the  capital  stock  of  said  company  shall 
not  exceed  $300,000.00  to  he  divided  into  shares  of  '$25.00,''  etc. 
The  charter  of  the  People's  Gas  Light  and  Coke  Company  as 
amended  in  1865  also  provides  that  its  capital  stock  may  be 
divided  into  shares.  The  terms  thus  used  designate  the  cap- 
ital stock  of  a  corporation  as  that  which  consists  of,  or  may 
be  divided  into,  shares.  Hence,  for  the  purposes  of  the  pres- 
ent discussion,  "the  capital  stock  of  any  gas  company"  may 
be  regarded  as  the  aggregate  of  all  the  shares  of  such  stoc^k. 

The  first,  third  and  seventh  pleas  aver  that  the  defendant 
uses  and  exercises  "the  power,  liberty,  privilege  Siud  franchise 
of  purchasing  and  holding  the  capital  stock  of  gas  companies 
in  the  State  of  Illinois,"  and  that,  in  such  use  and  exercise 
thereof,  "it  has  purchased  and  still  holds  capital  stock  of  the 
four  gas  companies,"  etc.,  without  stating  how  much  capital 
stock  it  holds.    The  demurrer  to  these  pleas  might  well  have 


262 


The  People  ex  rel.  v.  Chicago  Gas  Trust  Co. 


Opinion  of  the  Court. 

been  sustained  on  the  ground  that  they  do  not  answer  the  in- 
formation. The  information  charges  that  the  defendant  has 
purchased  and  holds  a  majority  of  the  shares  of  stock  in  each 
of  the  four  companies,  while  the  pleas  answer  by  saying  that 
defendant  holds  "capital  stock,"  and  do  not  set  forth  whether 
the  stock  so  held  is  a  majority  or  less  than  a  majority  of  the 
shares.  If  it  be  conceded,  however,  that  the  three  pleas  are 
not  defective  for  the  reason  thus  specified,  they  present  the 
question  whether  appellee  can  lawfully  purchase  and  hold 
shares  of  stock  in  other  gas  companies,  the  number  of  such 
shares  being  less  than  a  majority,  and,  therefore,  too  small  to 
give  a  controlling  interest  in  such  other  companies. 

There  are  two  views,  which  may  be  taken  of  the  power  to 
purchase  and  hold  the  capital  stock  of  other  gas  companies  as 
designated  in  said  second  clause.  Must  it  be  regarded  as  an 
original,  independent  power  intended  to  exist  exclusively  of 
and  in  addition  to  the  power  named  in  the  first  clause,  or  may 
it  be  considered  as  merely  ancillary  to  the  other  power  of 
maintaining  and  operating  works  for  the  manufacture  and 
sale  of  gas?  If  the  latter  view  be  correct,  the  main  object, 
for  which  the  Gas  Trust  Co.  was  formed,  would  be  that  it 
might  itself  maintain  and  operate  works  for  the  manufacture 
and  sale  of  gas,  while  the  purchase  of  shares  of  stock  in  other 
companies  would  be  merely  a  subordinate  object,  incidental 
only  to  the  main  purpose  of  the  corporate  formation.  An 
illustration  of  this  idea  may  be  found  in  the  general  Law 
of  this  State  in  regard  to  Life  Insurance  Companies,  which 
makes  it  lawful  for  a  Life  Insurance  Company  organized  in 
the  State  to  "invest  its  funds  or  accumulations  in  the  stocks 
of  the  United  States  *  *  *  or  in  such  other  stocks  and 
securities  as  may  be  approved  by  the  Auditor."  The  main 
object  of  forming  such  a  company  is  to  engage  in  the  business 
of  Life  Insurance,  but  the  power  to  invest  surplus  funds  in 
certain  stocks  is  given  as  an  incident  to  such  business. 
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Can  the  power  to  purchase  and  hold  the  stock  of  other  gas 
companies  be  lawfully  exercised  by  the  appellee  as  incidental 
to  the  main  purpose  of  maintaining  and  operating  works  for 
the  manufacture  and  sale  of  gas  ? 

Corporations  can  only  exercise  such  powers  as  may  be  con- 
ferred by  the  legislative  body  creating  them,  either  in  express 
terms,  or  by  necessary  implication ;  and  the  implied  powers 
are  presumed  to  exist  to  enable  such  bodies  to  carry  out  the 
express  powers  granted,  and  to  accomplish  the  purposes  of 
their  creation.  (C.  P.  dt  S.  W.  R.  R.  Co.  v.  Marseilles,  84  111. 
643 ;  Chicago  Gas  Light  Co.  v.  People's  Gas  Light  Co.  121  id. 
530.)  An  incidental  power  is  one  that  is  directly  and  im- 
mediately appropriate  to  the  execution  of  the  specific  power 
granted,  and  not  one  that  has  a  slight  or  remote  relation  to  it. 
{Hood  V.  N.  Y.  d  N.  H.  R.  R.  22  Conn.  1  ;  Franklin  Co.  v. 
Lewiston  Savings  Lnstitution,  68  Maine,  43). 

Where  a  charter  in  express  terms  confers  upon  a  corporation 
the  power  to  maintain  and  operate  works  for  the  manufacture 
and  sale  of  gas,  it  is  not  a  necessary  implication  therefrom 
that  the  power  to  purchase  stock  in  other  gas  companies  should 
also  exist.  There  is  no  necessary  connection  between  manu- 
facturing gas  and  buying  stocks.  If  the  purpose  for  which  a 
gas  company  has  been  created  is  to  make  and  sell  gas  and 
operate  gas  works,  the  purchase  of  stock  in  other  gas  compa- 
nies is  not  necessary  to  accomplish  such  purpose.  "The  right 
of  a  corporation  to  invest  in  shares  of  another  company  can- 
not be  implied  because  both  companies  are  engaged  in  a  sim- 
ilar kind  of  business."    (1  Morawetz  on  Priv.  Corp.  sec.  431). 

It  is  true  that  a  gas  company  might  take  the  stock  of  an- 
other corporation  in  payment  of  a  debt,  or  perhaps  as  security 
for  a  debt,  but  the  actual  purchase  of  such  stock  is  not  directly 
and  immediately  appropriate  to  the  execution  of  a  specifically 
granted  power  to  operate  gas  works  and  manufacture  gas. 
Some  corporations,  like  insurance  companies,  may  find  it 
necessary  to  keep  funds  on  hand  for  the  payment  of  losses  by^ 
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death  or  fire,  or  to  meet  other  n-ecessary  demands,  but  it  is 
questionable  whether  even  these  can  invest  their  surplus  funds 
in  the  stocks  of  other  corporations  without  special  legislative 
authority.  But  there  is  nothing  in  the  nature  of  a  gas  com- 
pany, which  renders  it  proper  for  such  a  company  to  accumu- 
Lite  funds  for  outside  investment ;  its  surplus  profits  belong 
to  the  stockholders,  and,  when  distributed  among  them,  can 
be  used  by  them  as  they  see  fit. 

If,  then,  the  power  to  purchase  outside  stocks  cannot  be 
implied  from  the  power  to  operate  gas  works  and  make  and 
sell  gas,  a  company,  to  whom  the  latter  power  has  been  ex- 
pressly granted,  cannot  exercise  the  former  without  legislative 
authority  to  do  so.  This  is  the  law  as  settled  by  the  great 
weight  of  authority. 

Boone  on  the  Law  of  Corporations  says  :  "Without  a  power 
specifically  granted,  or  necessarily  implied,  a  corporation  can- 
not become  a  stockholder  in  another  corporation,  and  espe- 
cially where  the  object  is  to  obtain  the  control  or  affect  the 
management  of  the  latter."  In  Green's  Brice's  Ultra  Vires 
(page  91,  noteb)  it  is  said:  "In  the  United  States  a  corpo- 
ration cannot  become  a  stockholder  in  another  corporation 
unless  by  power  specifically  granted  by  its  charter,  or  neces- 
sarily implied  in  it."  So  also  Morawetz  on  Private  Corpora- 
tions (sees.  431,  433)  says:  "A  corporation  has  no  implied 
right  to  purchase  shares  in  another  company  for  the  purpose 
of  controlling  its  management.  *  *  *  A  corporation  can- 
not, in  the  absence  of  express  statutory  authority,  become  an 
incorporator  by  subscribing  for  shares  in  a  new  corporation, 
nor  can  it  do  this  indirectly  through  persons  acting  as  its 
agents  or  tools."  The  authorities  referred  to  by  these  text 
writers  sustain  the  conclusions  announced  by  them.  It  has 
been  held  in  many  cases,  that,  "in  the  United  States,  corpo- 
rations cannot  purchase,  or  hold,  or  deal  in  the  stocks  of  other 
corporations,  unless  expressly  authorized  to  do  so  by  law," 
and  that  "one  corporation  cannot  become  the  owner  of  any 
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portion  of  the  capital  stock  of  another  corporation,  unless 
authority  to  become  such  is  clearly  conferred  by  statute." 
{Franklin  Co.  v.  Lewiston  Sav.  Ins.  supra ;  Franklin  Bank  v. 
Commercial  Bank,  36  Ohio  St.  350;  Milhank  v.  N.  F.,  L.  E. 
d  W.  R.  R.  Co.  64  How.  (N.  Y.)  20 ;  Sumner  v.  Marcy,  3  W. 
&  M.  105 ;  Mut.  Savings  Bank  v.  Meriden  Agency,  24  Conn. 
159;  Central  R.  R.  Co.  v.  Collins,  40  Ga.  582;  Hazelhurst  v. 
Savannah  R,  R.  Co.  43  id.  13 ;  Berry  v.  Gates,  24  Barb.  199). 

The  special  charters  of  the  Chicago  Gas  Light  and  Coke  Co. 
and  of  the  People's  Gas  Light  and  Coke  Co.,  which  are  set 
out  in  full  in  the  information  and  not  called  in  question  in 
any  of  the  pleas,  confer,  by  express  grant,  the  power  to  erect 
gas  works  and  manufacture  and  sell  gas,  etc.,  but  do  not  con- 
fer the  power  to  buy  shart^e  of  stock  in  other  companies; 
upon  the  latter  subject  they  are  silent.  It  will  not  be  denied, 
that,  under  the  authorities  already  cited,  these  two  companies 
cannot  buy  and  hold  stock  in  other  gas  companies.  The  same 
would  undoubtedly  be  admitted  to  be  true  of  the  Chicago  Gas 
Trust  Company,  if  it  held  under  a  special  charter  of  like  tenor 
and  effect  granted  before  the  adoption  of  the  constitution  of 
1870.  Does  it  make  any  difference  that  the  appellee  was  or- 
ganized under  the  general  incorporation  Act  ? 

The  general  incorporation  Act  of  this  State  does  not,  in 
express  terms,  confer  upon  the  corporations  organized  under 
it  the  power  to  purchase  and  hold  shares  of  stock  in  other 
corporations.  It  is  silent  upon  that  subject.  The  only  powers 
granted  by  it  are  the  ordinary  corporate  powers,  such  as  the 
rights  to  be  bodies  corporate  and  politic,  to  sue  and  be  sued, 
to  have  a  common  seal,  etc.  The  charter  of  a  corporation 
formed  under  such  a  general  law  does  not  consist  of  the  ar- 
ticles of  association  alone,  but  of  such  articles  taken  in  con- 
nection with  the  law  under  which  the  organization  takes  place. 
(1  Morawetz  on  Priv.  Corp.  sec.  318).  The  provisions  of  the 
law  enter  into  and  form  a  part  of  the  charter.  It  certainly 
cannot  be  true,  that  a  corporation,  formed  under  the  general 
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incorporation  Act  for  a  purpose  other  than  that  of  dealing  in 
stocks,  can  exercise  the  power  of  purchasing  and  holding  stock 
in  other  corporations,  where  such  power  cannot  be  necessarily 
implied  from  the  nature  of  the  power  specifically  granted,  and 
is  not  necessary  to  carry  the  latter  into  effect. 

The  power  to  purchase  and  hold  stock  in  other  companies 
must  be  the  subject  of  legislative  grant,  if  not  in  all  cases,  at 
least  in  cases  where  it  cannot  be  implied  from  the  powers  ex- 
pressly granted.  The  general  incorporation  law  contains  no 
grant  of  such  power  by  the  legislature.  Can  a  corporation 
organized  under  that  law  be  clothed  with  such  a  power  by 
merely  naming  it  in  the  Statement  filed  with  the  Secretary  of 
State  ?  We  think  not.  The  action  of  the  Secretary  of  State 
in  issuing  the  license  and  the  certificate  of  organization  is 
necessarily,  to  a  large  extent,  merely  ministerial.  (Oregon 
Ry.  Co.  V.  Oregonian  Ry.  Co.  130  U.  S.  1 ;  4  Am.  &  Eng.  Ency. 
of  Law,  Tit.  Corporations,  page  192,  note  1).  Whether  the 
articles  of  association,  consisting  of  the  Statement,  the  License, 
the  Eeport  of  the  Commissioners,  the  Certificate  of  Organiza- 
tion, etc.,  do  or  do  not  confer  such  rights  and  powers  as  are 
authorized  by  the  law,  is  a  matter  for  judicial  determination. 
Counsel  for  appellee  say :  "We  do  not  claim,  of  course,  that 
the  action  of  the  Secretary  of  State  is  conclusive  and  not  sub- 
ject to  review  by  this  court,"  etc. 

The  question  whether  or  not  the  power  to  purchase  stock  is 
a  lawful  purpose  under  section  one  of  the  Incorporation  Act, 
which  provides  that  "corporations  may  be  formed  in  the  man- 
ner provided  by  this  Sict  for  any  latvful  purpose,''  does  not  arise 
under  this  branch  of  the  discussion.  It  will  be  pertinent  when 
we  come  to  consider  the  right  to  buy  and  hold  stock,  as  an 
original  and  independent  power,  or  object  of  formation.  It  is 
not  denied  by  the  appellant,  that  the  organization  of  appellee 
for  the  purpose  of  erecting  gas  works  and  making  and  selling 
gas,  is  an  organization  for  a  lawful  purpose.  Viewing  that 
as  the  main  purpose  for  which  appellee  was  formed,  the  in- 
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corporators  could  not  tack  on  and  connect  with  such  naain 
purpose  the  power  to  buy  and  hold  stock  in  other  gas  compa- 
nies by  merely  describing  such  power  in  the  Statement.  To 
hold,  that  they  could  confer  such  power  by  writing  it  down  in 
the  Statement,  would  be  to  hold  that  the  General  Assembly 
could  clothe  them  with  a  part  of  its  legislative  functions. 

When  a  corporation  is  formed  under  the  general  incorpora- 
tion act  for  the  purpose  of  carrying  on  a  lawful  business,  the 
law,  and  not  the  Statement,  or  the  License,  or  the  Certificate, 
must  determine  what  powers  can  be  exercised  as  incidents  to 
such  business.  Even  if  shares  of  stock  be  regarded  as  per- 
sonal property,  as  claimed  by  counsel  for  appellee,  Section  five 
(5)  of  the  general  law  provides,  that  corporations  formed  under 
it  "may  own  *  *  *  go  much  *  *  *  personal  estate 
as  shall  be  necessary  for  the  transaction  of  their  business,  and 
may  sell  and  disjDose  of  the  same  when  not  required  for  the 
uses  of  the  corporation,  *  *  *  and  may  have  and  exer- 
cise all  the  powers  necessary  and  requisite  to  carry  into  effect 
the  objects  for  which  they  may  be  formed."  This  language 
negatives  the  idea  that  a  corporation  formed  under  the  general 
law  can  exercise  the  power  of  buying  and  holding  the  stock  of 
other  companies.  A  company  engaged  on  its  own  account 
in  manufacturing  and  selling  gas  does  not  need  the  stock  of 
other  gas  companies  in  order  to  transact  its  business.  Hence, 
it  is  forbidden  to  own  such  stock,  the  same  being  "personal 
estate." 

The  language  of  the  Act,  as  thus  quoted,  expressly  restricts 
the  powers  of  a  corporation  organized  under  it  to  such  powers 
as  are  necessary  and  requisite  to  carry  into  effect  the  object 
for  which  it  was  formed.  We  have  already  seen,  that,  where 
the  object  of  forming  a  gas  company  is  to  engage  in  the  busi- 
ness of  making  and  selling  gas,  the  purchase  of  stock  in  other 
companies  is  not  necessary  to  carry  such  object  into  effect. 
Therefore,  the  general  incorporation  Act  not  only  does  not  ex- 
pressly authorize  the  purchase  of  such  stock,  but  impliedly 


288 


The  People  ex  rel.  v,  Chicago  Gas  Trust  Co. 


Opinion  of  the  Court. 

forbids  it  in  cases  where  the  main  purpose  of  the  corporate 
creation  is  other  than  the  purchase  and  sale  of  stocks. 

It  has  been  held,  that  the  powers  obtained  by  corporations 
organized  under  general  laws  are  necessarily  restricted  to  those 
mentioned  in  the  act  (Medical  Coll.  Case,  3  Whart.  (Pa.) 
445  ;)  that,  in  such  cases,  the  charter  is  void  as  to  all  powers 
and  privileges  granted  beyond  the  provisions  of  the  statute 
(Heck  v.  McEven,  12  Lea,  (Tenn.)  97) ;  that,  if  unauthorized 
provisioi:is  are  added  to  the  articles  of  incorporation,  all  acts 
done  pursuant  to  such  provisions  will  be  void  [Eastern  Plank 
R.  Co.  V.  Vaughan,  14  N.  Y.  546) ;  that  anything  in  such  ar- 
ticles not  warranted  by  the  statutes,  authorizing  the  formation 
of  corporate  bodies,  is  void  for  want  of  authority  [Oregon  Ry. 
Co.  V.  Oregonian  Ry.  Co.  130  U.  S.  1) ;  and  that  such  articles 
must  be  construed  strictly,  and  against  the  grantee  and  in 
favor  of  the  government  or  the  general  public,  (idem.) 

Our  conclusion  upon  this  branch  of  the  case  is,  that,  if  the 
Chicago  Gas  Trust  Company  be  regarded  as  a  corporation 
formed  for  the  purpose  of  erecting  or  operating  gas  works  and 
manufacturing  and  selling  gas,  it  has  no  power  to  purchase 
and  hold  or  sell  shares  of  stock  in  other  gas  companies,  as  an 
incident  to  such  purpose  of  its  formation,  even  though  such 
power  is  specified  in  its  articles  of  incorporation. 

We  come  naw  to  the  second  view  of  the  right  to  purchase 
and  hold  the  stock  of  other  companies,  which  is  involved  in 
the  issue  presented  by  the  demurrers  to  all  of  the  eleven  pleas 
including  the  first,  third  and  seventh. 

The  eight  pleas  other  than  the  three  last  named  are  bad  on 
demurrer,  because  they  do  not  set  out  the  defendant's  title 
specially.  It  is  not  enough  to  allege  generally  that  the  power  or 
franchise  in  question  was  among  the  powers  conferred  by  the 
charter ;  the  pleas  should  set  forth  particularly  and  in  detail 
the  facts,  which  show  how  the  corporate  power  or  franchise  was 
conferred  upon  or  acquired  by  the  defendant.  {Clark  v.  The 
People  ex  rel.  15  111.  213  ;  Carrico  v.  The  People,  123  id.  198). 
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But  if  this  technical  objection  be  waived,  the  eight  pleas  are 
demurrable  for  reasons  which  go  to  the  merits.  Some  of  them 
aver  that  the  charter  confers  the  power  to  purchase  ''the  capi- 
tal stock"  of  other  gas  companies,  which,  as  hereafter  stated, 
means  all  the  capital  stock  of  such  companies.  Others  of 
them  are  less  explicit.  But  all  of  them  aver  that  the  charter 
granted  a  power  broad  enough  to  authorize  the  purchase  of  a 
majority  of  the  shares  of  the  capital  stock  of  other  gas  com- 
panies, and  that,  under  it,  such  majority  of  shares  has  been 
purchased.  All  of  them  plead  the  right  to  so  purchase  a  ma- 
jority of  said  shares  as  an  original  and  independent  power  or 
franchise  without  reference  to  the  other  power  of  making  and 
selling  gas.  Hence  they  fall  within  the  objections  hereinafter 
stated. 

The  language  of  the  Statement  as  set  o-ut  in  the  first,  third 
and  fourth  pleas  imports  an  intention  to  create  the  Chicago 
Gas  Trust  Company  for  two  independent  objects.  The  clauses 
describing  these  objects  are  connected  by  the  conjunction, 
"and."  Both  were  designed  to  be  of  equal  importance,  and 
to  be  carried  out  independently  of  each  other.  According  to 
the  plain  meaning  of  the  terms,  in  which  they  are  set  forth, 
neither  was  to  be  regarded  as  secondary  or  incidental.  The 
first  of  these  objects  is  stated  as  follows  :  "to  build,  erect,  pur- 
chase, lease,  establish,  maintain,  enlarge,  extend  and  operate 
or  demise  works  in  *  *  *  Chicago  *  *  *  and  in  such 
other  place  or  places  in  *  *  *  Illinois  as  said  corpora- 
tion may,  by  the  vote  of  the  majority  of  its  stockholders,  elect, 
for  the  manufacture,  supply,  sale  and  distribution  of  gas  and 
electricity  or  either,  for  the  furnishing  of  light,  heat,  fuel  and 
power,"  etc.  There  is  nothing  in  this  record  to  show,  that 
appellee  has  ever  done  anything  towards  the  accomplishment 
of  this  first  object. 

The  second  of  the  two  objects  is  stated  as  follows:  ''And 
to  purchase  and  hold  or  sell  the  capital  stock,  or  purchase,  or 
lease,  or  operate  the  property,  plant,  good  will,  rights  and 
19—130  III. 
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franchises  of  any  gas  works,  or  gas  company  or  companies,  or 
any  electric  company  or  electric  companies  in  *  *  *  Chi- 
cago *  *  *  'or  elsewhere  in  *  *  *  Illinois,  as  said 
corporation  may,  by  vote  of  the  majority  of  the  stockholders, 
elect,"  etc. 

Manufacturing  and  selling  gas  is  one  kind  of  business ; 
dealing  in  stocks  is  another  and  different  kind  of  business. 
If  it  appeared  that  the  appellee  was  engaged  in  both  under 
its  present  charter,  a  serious  question  might  arise  as  to  the 
power  to  organize  one  corporation  for  two  distinct  purposes 
under  the  general  incorporation  act  of  this  State.  This  record, 
however,  only  shows  that  the  appellee  is  exercising  the  power 
designated  by  the  declaration  of  the  second  object  of  its  form- 
ation.   What  is  the  power  which  it  is  so  exercising? 

If  appellee  can  "purchase  and  hold  the  capital  stock"  of 
other  gas  companies,  it  can  hold  all  the  capital  stock  of  such 
companies,  ''llie  capital  stock"  does  not  mean  a  part,  but 
the  ichole.  We  have  already  seen  that  "the  capital  stock,"  as 
those  words  are  here  used,  includes  all  the  shares  of  stock. 
This  view  is  strengthened  by  the  use  of  the  words,  "or  pur- 
chase, or  lease,  or  operate  the  property,  plant,  good-will,  rights 
and  franchises"  of  any  gas  company.  If  capital  stock  meant 
nothing  but  property,  the  right  to  purchase  property  would 
not  be  mentioned  in  separate  words.  Counsel  for  appellee 
say  in  their  brief :  "it  is  a  pretty  nice  distinction  to  say  that 
the  power  to  buy  capital  stock  of  a  corporation  does  not  include 
the  power  to  purchase  certain  of  the  shares  of  that  stock." 
If  power  to  purchase  ''capital  stock"  includes  the  power  to 
purchase  "certain  of  the  shares  of  that  stock,"  then  power  to 
purchase  "the  capital  stock"  includes  the  power  to  purchase  all 
the  shares  of  such  stock. 

The  power  sought  to  be  conferred  by  these  articles  of  asso- 
ciation is  something  more  than  the  mere  right  of  purchasing 
certain  shares  of  the  stock  of  other  gas  companies  as  an  in- 
vestment ;  an  attempt  has  here  been  made  to  vest  the  Chicago 
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Gas  Trust  Company  with  the  tremendous  power  of  purchasing 
and  holding  all  the  shares  of  stock,  and  purchasing  and  oper- 
ating all  the  property,  rights  and  franchises  of  every  gas  com- 
pany not  only  in  Chicago,  but  in  the  State  of  Illinois.  What 
has  been  done  under  the  power  thus  claimed  to  have  been 
lawfully  granted  ? 

There  were  four  gas  companies  in  the  City  of  Chicago,  whose 
names  have  already  been  mentioned.  One  of  them,  under  an 
old  charter  of  1849,  had  the  right  to  lay  its  mains  and  pipes 
in  the  streets  without  permission  of  the  city.  The  other  three 
had  permission  to  do  so  under  ordinances  passed  by  the  city 
council.  All  of  them  laid  their  pipes  and  mains  and  were 
engaged  in  making  gas  and  furnishing  it  to  the  inhabitants. 
They  were  the  only  gas  companies,  who  were  so  engaged,  and 
who  had  undertaken  to  make  such  use  of  the  public  streets. 
The  Chicago  Gas  Trust  Company  has  purchased  and  now  holds 
a  majority  of  all  the  shares  of  stock  of  these  four  companies. 
It  was  itself  organized  with  a  capital  stock  of  $25,000,000.00  ; 
the  capital  stock  of  the  four  companies  was  $16,984,200.00. 
How  great  a  majority  of  such  stock  is  held  by  the  appellee 
does  not  appear  from  the  record.  What  results  must  neces- 
sarily follow  from  such  ownership  of  a  majority  of  the  shares 
of  stock  of  these  four  companies? 

One  result  is  that  the  Chicago  Gas  Trust  Company  can  con- 
trol the  four  other  companies.  The  question  is  not  whether 
it  has  attempted  to  exercise  such  control ;  the  law  looks  to 
the  general  tendency  of  the  power  conferred.  (Greenhood  on 
Public  Policy,  page  5 ;  Richardson  v.  Crandall,  48  N.  Y.  343 ; 
Salt  Co.  V.  Guthrie,  35  Ohio  St.  666.)  The  sixth  section  of  the 
general  incorporation  Act  provides  that  the  corporate  powers 
shall  be  exercised  by  a  board  of  directors  or  managers,  and 
that  the  number  of  such  directors  or  managers,  and  their  terms 
of  office,  shall  depend  upon  "the  consent  of  the  owners  of  a 
majority  of  the  shares  of  stock."  It  cannot  be  denied  that 
the  appellee,  as  owner  of  the  majority  of  the  shares  of  stock  of 
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these  four  companies,  can  control  them,  in  the  exercise  of  all 
their  corporate  powers,  through  a  board  of  managers  of  its 
own  selection.  In  Weidenger  v.  Spruance,  101  111.  278,  this 
Court,  speaking  through  Mr.  Justice  Scholfield,  said:  "The 
stockholders  elect  the  directors,  and,  through  them  carry  into 
effect  the  corporate  functions.  Presumably,  the  directors  act 
in  obedience  to  the  aggregate  wishes  of  the  stockholders,"  etc. 
{Milhank  V.  N.  Y.  L.  E.  d  W.  R.  R.  Co.  64  How.  N.  Y.  Rep.  29.) 

The  control  of  the  four  companies  by  the  appellee  —  an 
outside  and  independent  corporation — suppresses  competition 
between  them,  and  destroys  their  diversity  of  interest  and  all 
motive  for  competition.  There  is  thus  built  up  a  virtual  mo- 
nopoly in  the  manufacture  and  sale  of  gas. 

The  fact,  that  the  appellee  almost  immediately  after  its  or- 
ganization bought  up  a  majority  of  the  shares  of  stock  of  each 
of  these  companies,  shows  that  it  was  not  making  a  mere  in- 
vestment of  surplus  funds,  but  that  it  designed  and  intended 
to  bring  the  four  companies  under  its  control,  and,  by  crushing 
out  competition,  to  monopolize  the  gas  business  in  Chicago. 

The  general  incorporation  act  provides,  "that  corporations 
may  be  formed  in  the  manner  provided  by  this  act  /or  any 
laivful  purpose  except  banking,  insurance,  real  estate  broker- 
age, the  operation  of  railroads  and  the  business  of  loaning 
money."  The  purpose,  for  which  a  corporation  is  formed  un- 
der the  act,  must  be  a  lawful  purpose.  So  far  as  appellee 
was  organized  with  the  object  of  purchasing  and  holding  all 
the  shares  of  the  capital  stock  of  any  gas  company  in  Chicago, 
or  Illinois,  it  was  not  organized  for  a  lawful  purpose,  and  all 
acts  done  by  it  towards  the  accomplishment  of  such  object  are 
illegal  and  void. 

The  word  "unlawful"  as  applied  to  corporations  is  not  used 
exclusively  in  the  sense  of  malum  in  se,  or  malum  prohibitum. 
It  is  also  used  to  designate  powers  which  corporations  are 
not  authorized  to  exercise,  or  contracts  which  they  are  not 
authorized  to  make,  or  acts  w^hich  they  are  not  authorized  to 
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do;  or,  in  other  words,  such  acts,  powers  and  contracts  as 
are  ultra  vires.  (Franklin  Co.  v.  Lewiston  Sav.  Ins.  supra;  Ore- 
gon Ry.  Co.  V.  Oregonian  Ry.  Co.  supra). 

The  business  of  manufacturing  and  distributing  illuminat- 
ing gas  by  means  of  pipes  laid  in  the  streets  of  a  city  is  a 
business  of  a  public  character ;  it  is  the  exercise  of  a  franchise 
belonging  to  the  State ;  the  services  rendered  and  to  be  ren- 
dered for  such  a  grant,  are  of  a  public  nature ;  companies 
engaged  in  such  business  owe  a  duty  to  the  public ;  any  un- 
reasonable restraint  upon  the  performance  of  such  duty  is 
prejudicial  to  the  public  interest  and  in  contravention  of  pub- 
lic policy.  {Chicago  Gas  Light  Co.  v.  People's  Gas  Light  Co. 
121  111.  530;  Gihhs  v.  Baltimore  Gas  Co.  130  U.  S.  396). 

Whatever  tends  to  prevent  competition  between  those  en- 
gaged in  a  public  employment,  or  business  impressed  with  a 
public  character,  is  opposed  to  public  policy  and,  therefore, 
unlawful.  Whatever  tends  to  create  a  monopoly  is  unlawful 
as  being  contrary  to  public  policy.  (2  Addison  on  Cont.  7 43 ; 
Greenhood  on  Public  Pohcy,  pages  180,  643,  654,  655,  670; 
Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.  68  Pa.  St.  173  ;  Craft 
V.  McConoughy,  79  111.  346 ;  Central  R.  R.  Co.  v.  Collins,  40 
Ga.  582  ;  Hazelhurst  v.  Savannah  R.  R.  Co.  43  id.  13  ;  Trans. 
Co.  V.  Pipe  Line  Co.  22  W.  Ya.  600). 

In  Craft  v.  McConoughy,  supra,  where  the  opinion  was  de- 
livered by  Mr.  Justice  Craig,  we  said:  "We  understand  it  to 
be  a  well  settled  rule  of  law,  that  an  agreement  in  general  re- 
straint of  trade  is  contrary  to  public  policy,  illegal  and  void, 
etc.  *  *  *  Whatever  is  injurious  to  the  interest  of  the  pub- 
lic is  void  on  the  ground  of  public  policy."  In  Salt  Co.  v. 
Guthrie,  supra,  the  Supreme  Court  of  Ohio  said:  "Public  pol- 
icy unquestionably  favors  competition  in  trade  to  the  end  that 
its  commodities  may  be  afforded  to  the  consumer  as  cheaply 
as  possible,  and  is  opposed  to  monopolies,  which  tend  to  ad- 
vance market  prices  to  the  injury  of  the  general  public." 
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We  are  reminded  by  counsel  that  the  application  by  the 
courts  of  public  policy  to  the  law  is  a  usurpation  of  legislative 
functions.  And  undoubtedly  some  courts  have  gone  so  far  as 
to  deserve  the  charge  of  such  usurpation.  But  it  is  the  duty 
of  the  judiciary  to  refuse  to  sustain  that  which  is  against  the 
public  policy  of  the  State,  when  such  public  policy  is  mani- 
fested by  the  legislation,  or  fundamental  law  of  the  State. 
(Female  Academy  v.  Sullivan,  116  111.  375).  By  chapter  28  of 
our  Kevised  Statutes  it  is  provided,  that  "the  common  law  of 
England  so  far  as  the  same  is  applicable  and  of  a  general 
nature  *  *  *  shall  be  the  rule  of  decision  and  shall  be  con- 
sidered of  full  force  until  repealed  by  legislative  authority." 
Public  policy  is  that  principle  of  the  law  which  holds,  that  no 
subject  or  citizen  can  lawfully  do  that  which  has  a  tendency 
to  be  injurious  to  the  public,  or  against  the  public  good.  This 
principle  owes  its  existence  to  the  very  sources  from  which  the 
common  law  is  supplied.  (Greenhood  on  Public  Policy,  pages 
2  and  3). 

The  common  law  will  not  permit  individuals  to  oblige  them- 
selves by  a  contract  either  to  do  or  not  to  do  anything  when 
the  thing  to  be  done  or  omitted  is  in  any  degree  clearly  inju- 
rious to  the  public.  (Chappel  v.  Brockwaij,  21  Wend.  159; 
Transportation  Co.  v.  Pipe  Line  Co.  22  W.  Va.  600).  In  Stan- 
ton V.  Allen,  5  Denio,  434,  an  agreement,  whose  tendency  was 
to  prevent  competition,  was  held  to  be  void  by  the  principles 
of  the  common  law,  because  it  was  against  public  policy  and 
injurious  to  the  interests  of  the  State. 

"Contracts  creating  monopolies  are  null  and  void  as  being 
contrary  to  public  policy."  (2  Addison  on  Cont.  743).  All 
grants  creating  monopolies  are  made  void  by  the  common  law. 
(7  Bacon's  Abridgment,  page  22).  In  The  case  of  the  Monopo- 
lies, (Coke's  Keports,  Vol.  6,  part  XI,  page  84,)  it  was  decided 
as  long  ago  as  the  forty  fourth  year  of  the  reign  of  Queen 
Elizabeth,  that  a  "grant  to  the  plaintiff  of  the  sole  making  of 
cards  within  the  realm  was  utterly  void,  and  that  for  two  rea- 
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sons  :  1.  That  it  is  a  monopoly  and  against  the  common  law, 
2.  That  it  is  against  divers  acts  of  parliament,"  etc.  [Bell  v. 
Leggett,  7  N.  Y.  176 ;  Trist  v.  Child,  21  Wall.  441). 

If  contracts  and  grants,  whose  tendency  is  to  create  mo- 
nopolies are  void  at  common  law,  then  where  a  corporation  is 
organized  under  a  general  statute,  a  provision  in  the  declara- 
tion of  its  corporate  purposes,  the  necessary  effect  of  which  is 
the  creation  of  a  monopoly,  will  also  be  void. 

Speaking  of  the  articles  of  association  of  corporations  formed 
under  general  laws,  the  Supreme  Court  of  the  United  States 
says:  "We  have  to  consider,  when  such  articles  become  the 
subject  of  construction,  that  they  are  in  a  sense  ex  pmte  ;  their 
formation  and  execution — what  shall  be  put  into  them  as  well 
as  what  shall  be  left  out — do  not  take  place  und^er  the  super- 
vision of  any  official  authority  whatever.  They  are  the  pro- 
duction of  private  citizens,  gotten  up  in  the  interest  of  parlies 
who  propose  to  become  corporators,  and  stimulated  by  their 
zeal  for  the  personal  advantage  of  the  parties  concerned  rather 
than  the  general  good.  *  *  *  These  articles,  which  neces- 
sarily assume  by  the  sole  action  of  the  corporators  enormous 
powers,  many  of  which  have  been  heretofore  considered  of  a 
public  character,  sometimes  affecting  the  interests  of  the  pub- 
lic very  largely  and  very  seriously,  do  not  commend  themselves 
to  the  judicial  mind  as  a  class  of  instruments  requiring  or  jus- 
tifying any  very  liberal  construction.  Where  the  question  is 
whether  they  conform  to  the  authority  given  by  statute  in  re- 
gard to  corporate  organization,  it  is  always  to  be  determined 
upon  just  construction  of  the  powers  granted  therein  with  a 
due  regard  for  all  the  other  laws  of  the  State  upon  that  sub- 
ject. *  *  *  The  manner  in  which  these  powers  shall  be 
exercised,  and  their  subjection  to  the  restraint  of  the  general 
laws  of  the  State  and  its  general  principles  of  public  policy, 
are  not  in  any  sense  enlarged  by  inserting  in  the  articles  of 
association  the  authority  to  depart  therefrom."  {Oregon  Ry, 
Co.  V.  Oregoniari  Ry.  Co.  supra). 
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In  the  Oregon  Railway  case,  supra,  a  railroad  corporation  had 
been  organ  zed  under  a  general  law  of  the  State  of  Oregon, 
which  contained  the  following  provision:  "Whenever  three 
or  more  persons  shall  desire  to  incorporate  themselves  for  the 
purpose  of  engaging  in  any  lawful  enterprise,  business,  pursuit 
or  occupation,  they  may  do  so  in  the  manner  provided  in  this 
act,"  and  it  was  declared  in  the  articles  of  association  that  the 
company  might  exercise  the  power  to  lease  the  railroad.  The 
Court  there  held,  that  the  power  to  lease  its  road  and  turn 
over  the  use  of  its  franchises  to  another  company  was  not  au- 
thorized by  the  general  incorporation  act  of  the  State,  nor 
by  the  course  of  legislation  therein,  and  that,  therefore,  such 
power  could  not  be  conferred  by  the  declaration  contained  in 
the  articles  of  association.  The  leasing  of  the  road,  in  the 
absence  of  statutory  authority  therefor,  was  not  sanctioned  as 
being  a  ''lawful  enterprise"  within  the  meaning  of  the  language 
above  quoted. 

The  public  policy  of  a  State  may  be  'indicated  by  the  pro- 
visions of  its  constitution  as  related  to  past  and  present  legis- 
lation. In  N.  0.  Gas  Co.  v.  Louisiana  Gas  Co.  115  U.  S.  650, 
a  gas  company  had  been  given  in  1835  the  exclusive  privilege 
of  making  and  selling  gas  in  New  Orleans  for  some  fifty  years, 
and  the  question  was  whether  such  exclusive  privilege  was 
abrogated  by  the  new  constitution  of  1879,  which  contained 
a  provision  abolishing  the  monopoly  features  in  all  existing 
charters.  The  United  States  Supreme  Court  said  in  that  case  : 
"The  monopoly  clause  only  evinces  a  purpose  to  reverse  the 
policy,  previously  pursued,  of  granting  to  private  corporations 
franchises  accompanied  by  exclusive  privileges  as  a  means  of 
accomplishing  public  objects." 

We  have  been  referred  to  more  than  fifty  special  charters 
granted  by  the  legislature  of  this  State,  in  the  years  1853, 
1854,  1855,  1857,  1859,  1861,  1865,  1867  and  1869,  to  gas 
companies  in  various  cities  and  towns  in  the  State,  each  one 
of  which  confers  the  exclusive  privilege  of  laying  gas  pipes  in 
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the  streets  for  a  number  of  years.  But  when  the  constitution 
of  1870  was  adopted,  it  provided,  in  section  22  of  article  4, 
that  the  general  assembly  should  pass  no  local  or  special  law 
for  "granting  to  any  corporation,  association  or  individual  any 
special  or  exclusive  privilege,  immunity  or  franchise  whatever," 
and,  in  section  1  of  article  XI,  that  "no  corporation  shall  be 
created  by  special  laws,  *  *  *  but  the  general  assembly 
shall  provide,  by  general  laws,  for  the  organization  of  all  cor- 
porations hereafter  to  be  created." 

Manifestly  the  constitution  of  1870  reversed  the  old  policy 
of  granting  exclusive  privileges  to  gas  companies.  After  1870 
the  public  policy  of  the  State  was  against  the  granting  of  ex- 
clusive privileges  to  corporations  of  any  kind.  The  general 
incorporation  act  of  1872  was  passed  in  pursuance  of  section  1 
of  article  XI.  The  prohibition  of  special  charters  granting 
exclusive  privileges,  and  the  authorization  of  incorporations 
under  a  general  law,  followed  by  the  passage  of  such  a  law, 
put  the  people  of  this  State  on  record  as  being  opposed  to  the 
•creation  of  monopolies  of  all  kinds. 

But  of  what  avail  is  it  that  any  number  of  gas  companies 
may  be  formed  under  the  general  incorporation  law,  if  a  giant 
trust  company  can  be  clothed  with  the  power  of  buying  up 
and  holding  the  stock  and  property  of  such  companies,  and, 
through  the  control  thereby  attained,  can  direct  all  their  oper- 
ations and  weld  them  into  one  huge  combination  ?  The  several 
privileges  or  franchises  intended  to  be  exercised  by  a  number 
of  companies  are  thus  vested  exclusively  in  a  single  corpora- 
tion. To  create  one  corporation  for  the  express  purpose  of 
enabling  it  to  control  all  the  corporations  engaged  in  a  certain 
kind  of  business,  and  particularly  a  business  of  a  public  char- 
acter, is  not  only  opposed  to  the  public  policy  of  the  State, 
but  is  in  contravention  of  the  spirit,  if  not  the  letter,  of  the 
<}onstitution. 

That  the  exercise  of  the  power  attempted  to  be  conferred 
■upon  the  appellee  company  must  result  in  the  creation  of  a 
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monopoly,  results  from  the  very  nature  of  the  power  itself. 
If  the  privilege  of  purchasing  and  holding  all  the  shares  of 
stock  in  all  the  gas  companies  of  Chicago  can  be  lawfully  con- 
ferred upon  appellee  under  the  general  incorporation  act,  it 
can  be  lawfully  conferred  upon  any  other  corporation  formed 
for  the  purpose  of  buying  and  holding  all  the  shares  of  stock 
of  said  gas  companies.  The  design  of  that  act  was  that  any 
number  of  corporations  might  be  organized  to  engage  in  the 
same  business,  if  it  should  be  deemed  desirable.  But  the 
business  now  under  consideration  could  hardly  be  exercised 
by  two  or  three  corporations.  Suppose  that  after  appellee 
had  purchased  and  become  the  holder  of  the  majority  of  shares 
of  stock  of  the  four  companies  in  Chicago,  another  corpora- 
tion had  been  organized  with  the  same  object  in  view,  that  is 
to  say,  for  the  purpose  of  purchasing  and  holding  a  majority 
of  the  shares  of  stock  of  the  gas  companies  in  Chicago.  There 
being  only  four  of  such  companies,  what  would  there  be  for 
the  corporation  last  formed  to  do  ?  It  could  not  carry  out  the 
object  of  its  creation,  because  the  stock  it  was  formed  to  buy 
was  already  owned  by  an  existing  corporation.  Hence  to  grant 
to  the  appellee  the  privilege  of  purchasing  and  holding  the 
capital  stock  of  any  gas  company  in  Chicago  is  to  grant  to  it 
a  privilege  which  is  exclusive  in  its  character.  It  is  making 
use  of  the  general  incorporation  law  to  secure  a  special  "privi- 
lege, immunity  or  franchise"  ;  it  is  obtaining  a  special  charter, 
under  the  cover  and  through  the  machinery  of  that  law,  for  a 
purpose  forbidden  by  the  constitution.  To  create  one  corpo- 
ration that  it  may  destroy  the  energies  of  all  other  corporations 
of  a  given  kind,  and  suck  their  life  blood  out  of  them,  is  not 
a  "lawful  purpose." 

It  may  be  here  stated,  as  showing  the  policy  of  the  State 
to  be  against  the  purchase  by  one  gas  company  of  stock  in 
other  corporations,  that  the  power  to  purchase  such  stock  is 
not  granted  in  any  of  the  more  than  fifty  special  charters  above 
named.  On  the  contrary,  in  each  of  these  charters,  the  power 
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of  the  gas  company  to  acquire  and  hold  personal  property  is 
limited  to  such  personal  estate,  "as  may  be  necessary  and 
proper  for  the  construction,  extension  and  usefulness  of  the 
works  of  said  company,  and  for  the  management  and  good 
government  of  the  same." 

The  power  of  purchasing  and  holding  the  capital  stock  of 
the  four  gas  companies  in  question  tends  to  relieve  appellee 
of  a  proper  share  of  its  legal  obligations,  and  to  enable  it  j;o 
carry  on  a  gas  business  without  subjecting  itself  to  the  restric- 
tions imposed  by  the  statute.  To  this  extent  the  exercise  of 
such  power  is  not  lawful. 

The  successful  operation  of  a  gas  company  in  any  city  re« 
quires  the  use  of  the  public  streets  for  the  purpose  of  laying 
pipes  and  mains.  Section  1  of  article  5  of  the  general  Act 
for  the  incorporation  of  cities  and  villages  confers  upon  the 
city  council  the  power  to  regulate  the  use  of  the  streets,  to 
provide  for  the  lighting  of  the  same,  and  to  regulate  the  open- 
ings therein  for  the  laying  of  gas  pipes  and  mains,  and  erect- 
ing gas  lights ;  by  the  same  section  it  is  also  provided,  that 
any  company  "organized  for  the  purpose  of  manufacturings 
illuminating  gas  to  supply  cities  or  villages  or  the  inhabitants 
thereof,  with  the  same,  shall  have  the  right,  by  consent  of  the- 
common  council  (subject  to  existing  rights)  to  erect  gas  fac- 
tories, and  lay  down  pipes  in  the  streets  or  alleys  of  any  city 
or  village  in  this  State,  subject  to  such  regulations  as  any 
such  city  or  village  may  by  ordinance  impose." 

The  general  Act  for  the  formation  of  corporations,  consid- 
ered with  reference  to  the  powers  conferred  by  it  upon  gas 
companies  organized  under  it,  must  be  construed  in  connec- 
tion with  the  city  incorporation  Act.  The  provisions  of  the 
latter  act  as  above  quoted  are  to  be  considered  as  a  part  of 
every  charter  granted  to  a  gas  company  under  the  former  act. 
The  charter,  or,  speaking  more  accurately,  the  articles  of 
association,  of  every  such  gas  company  can  only  be  issued 
or  accepted  subject  to  the  foregoing  provisions.    Hence,  the- 
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appellee  company  could  not  exercise  the  power  of  operating 
works  for  the  manufacture  and  sale  of  gas  in  Chicago  without 
submitting  to  such  regulations  as  the  common  council  of  the 
-city  might  by  ordinance  impose,  nor  could  it  erect  a  gas  factory 
and  lay  its  pipes  in  the  streets  without  the  consent  of  the  com- 
mon council.  It  accepted  its  certificate  of  organization  subject 
to  the  condition,  that  it  would  obtain  such  consent  and  submit 
to,  such  regulations,  if  it  engaged  in  the  business  of  making 
and  selling  gas  in  that  city.  As  between  it  and  the  State,  it 
was  bound  to  fulfill  this  condition  in  its  capacity  as  a  sepa- 
rate and  independent  organization,  and  not  as  the  governing 
influence  in  the  directories  of  other  organizations. 

But  it  either  does,  or  may,  engage  in  the  business  of  making 
and  selling  gas  in  Chicago  without  obtaining  the  consent  of  the 
council  and  without  submitting  to  the  regulations  of  the  city, 
by  operating  through  the  four  companies,  a  majority  of  whose 
stock  it  owns,  and  whose  business  it  can,  therefore,  control. 
It  thus  indirectly  makes  use  of  privileges  granted  to  the  four 
companies,  but  never  granted  directly  to  itself.  The  regula- 
tions, which  the  common  council  might  have  deemed  it  neces- 
sary to  make  with  reference  to  the  use  of  the  streets  by  appellee, 
may  not  have  been  the  same  as  those  which  the  four  companies 
were  required  to  submit  to. 

But  this  is  not  all.  By  the  terms  of  the  provision  above 
quoted,  appellee  could  only  obtain  the  consent  of  the  council 
to  erect  gas  factories  and  lay  pipes  in  the  streets  of  the  city 
"subject 'to  existing  rights."  What  were  "existing  rights"? 
The  rights  already  secured  by  the  four  companies  to  use  the 
streets  and  alleys  and  make  and  sell  gas.  But  the  appellee, 
through  the  controlling  interest  which  it  owns  in  the  stock  of 
the  four  companies,  can  use  the  streets  and  make  and  sell  gas, 
independently  of  the  existing  rights  of  the  four  companies,  and 
not  only  so,  but  it  either  does,  or  may,  absorb,  combine  and 
use  the  rights  of  said  companies,  and  subordinate  them  to  its 
own  purposes. 
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In  the  mode  thus  indicated  the  appellee,  in  the  exercise  of 
the  extraordinary  power  sought  to  be  conferred  upon  it,  may 
avoid  the  wholesome  restrictions  of  the  law  applicable  to  the 
circumstances,  under  which  gas  companies  are  permitted  to 
use  the  public  streets.  By  the  use  of  the  words,  "subject  to 
existing  rights,"  in  the  city  incorporation  act,  the  Legislature 
plainly  indicated  its  intention  that  there  should  be  no  combi- 
nation between  gas  companies,  but  that  each  should  separately 
pursue  its  business  of  furnishing  gas  to  the  inhabitants.  If 
every  new  company  seeking  the  consent  of  the  council  to  its  use 
of  the  streets  for  laying  gas  pipes  is  required  to  accept  such 
consent  "subject  to  existing  rights,"  the  companies  already 
existing,  and  already  exercising  the  rights  of  using  the  streets 
and  furnishing  light,  must  be  allowed  to  continue  to  do  so, 
and  to  do  so  independently  of  the  new  company,  and  as  sepa- 
rate organizations  under  their  respective  charters. 

Gas  companies  being  engaged  in  a  business  of  a  public 
character  are  charged  with  the  performance  of  public  duties. 
Their  use  of  the  streets,  whose  fee  is  held  by  the  municipal 
corporation  in  trust  for  the  benefit  of  the  public,  has  been 
likened  to  the  exercise  of  the  power  of  eminent  domain.  (^Chi- 
cago Gas  Light  and  Coke  Co.  v.  People's  Gas  Light  and  Coke 
Co.  supra.)  In  Gihhs  v.  Baltimore  Gas  Co.  supra,  the  Supreme 
Court  of  the  United  States,  in  an  able  opinion  delivered  by 
Mr.  Chief  Justice  Fuller,  uses  these  words:  "These  gas -com- 
panies entered  the  streets  of  Baltimore,  under  their  charters, 
in  the  exercise  of  the  equivalent  of  the  power  of  eminent  do- 
main, and  are  to  be  held  as  having  assumed  an  o])ligation  to 
fulfill  the  public  purposes  to  subserve  which  they  were  incor- 
porated." 

The  privileges  awarded  to  the  four  gas  companies  under 
their  respective  charters  were  given  them  in  return  for,  and  in 
consideration  of,  services  to  be  rendered  by  them  to  the  public. 
When  they  entered  the  streets  of  Chicago,  they  assumed  the 
performance  of  the  public  duty  of  furnishing  light  to  the  in- 
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habitants.  That  they  should  be  permitted,  or  required,  or 
forced,  to  abandon  the  performance  of  such  pubHc  duty  is 
against  the  pohcy  of  the  law.  The  public  duty  is  imposed 
upon  each  company  separately,  and  not  upon  the  four  when 
combined  together.  Each  for  itself,  when  it  accepted  its  ar- 
ticles of  association,  assumed  an  obligation  to  perform  the 
objects  of  its  incorporation.  But  the  appellee,  through  the 
control  which  it  does  or  may  exercise  over  the  four  companies 
by  reason  of  its  ownership  of  a  majority  of  their  stock,  renders 
it  impossible  for  them  to  discharge  their  public  duties  except 
at  the  dictation  of  an  outside  force,  and  in  the  manner  pre- 
scribed by  a  corporation  operating  independently  of  them. 
They  are  thus  virtually  forced  to  abandon  the  performance  of 
their  duty  to  the  public.  The  freedom  and  effectiveness  of 
their  action  in  carrying  out  the  purposes  of  their  creation  are 
seriously  interfered  with,  if  not  actually  destroyed.  A  power, 
whose  exercise  leads  to  such  a  result  cannot  be  lawfully  en- 
trusted to  any  corporate  body. 

We  held,  in  Chicago  Gas  Light  Co.  v.  People  s  Gas  Light  Co, 
supra,  that,  for  the  reasons  there  stated,  a  contract  between 
two  of  these  four  companies,  the  effect  of  which  was  to  stifle 
■competition  between  them  and  necessitate  an  abandonment  of 
their  public  duties,  was  against  public  policy  and  could  not  be 
enforced.  The  attempt  to  consolidate  the  two  companies,  by 
placing  the  majority  of  their  stock  in  the  hands  of  the  appellee, 
would  accomplish  the  same  unlawful  result,  which  was  sought 
to  be  attained  by  the  forbidden  contract. 

In  ordinances  passed  by  the  common  council  of  the  city  of 
Chicago,  granting  permission  to  the  other  two  of  the  four  com- 
panies, to  wit :  the  Equitable  Gas  Light  and  Fuel  Companj^, 
and  the  Consumers'  Gas  Company,  (or  its  predecessor,)  to  lay 
pipes  in  the  streets  for  the  purpose  of  supplying  gas  to  the 
inhabitants  of  the  city,  it  was  provided  that  such  permission 
should  not  take  effect,  until  the  two  last  named  companies  had 
given  bond  not  to  "sell,  lease  or  transfer  their  franchises  and 
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privileges  to  any  other  gas  company,"  and  not  to  "enter  into 
any  combination  with  any  other  company  concerning  the  rate 
(or  price)  to  be  charged  for  gas."  But  the  Chicago  Gas  Trust 
Company,  by  reason  of  its  ownership  of  the  majority  of  the 
shares  of  stock  of  the  Consumers'  Company,  and  the  Equitable 
Company,  can  effect  a  virtual  transfer  of  their  franchises  and 
privileges  to  itself,  in  spite  of  the  condition  imposed  by  the 
ordinance,  and  in  utter  disregard  of  the  public  interests. 

We  concur  in  the  following  views  expressed  by  the  Supreme 
Court  of  Georgia  in  the  case  of  The  Central  R.  R.  Co.  v.  Col- 
lins, suj)ra:  "All  experience  has  shown  that  large  accumula- 
tions of  property  in  hands  likely  to  keep  it  intact  for  a  long 
period  are  dangerous  to  the  public  weal.  Having  perpetual 
succession,  any  kind  of  a  corporation  has  peculiar  facilities 
for  such  accumulation,  and  most  governments  have  found  it 
necessary  to  exercise  great  caution  in  their  grants  of  corporate 
powers.  Even  religious  corporations  professing,  and  in  the 
main,  truly,  nothing  but  the  general  good,  have  proven  obnox- 
ious to  this  objection,  so  that  in  England  it  was  long  ago  found 
necessary  to  restrict  them  in  their  powers  of  acquiring  real 
estate.  Freed  as  such  bodies  are  from  the  sure  bound  to  the 
schemes  of  individuals — the  grave — they  are  able  to  add  field 
to  field,  and  power  to  power,  until  they  become  entirely  too 
strong  for  that  society  which  is  made  up  of  those  whose  plans 
are  limited  by  a  single  life." 

We  are  of  the  opinion  that  the  court  below  erred  in  over- 
ruling the  demurrers  to  the  pleas. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
is  remanded  to  that  court  with  directions  to  sustain  the  de- 
murrers to  the  pleas,  and  for  further  proceedings  in  accord- 
ance with  the  views  here  expressed. 

Judgment  reversed. 
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Isaac  L.  Morrison  et  al, 

V. 

Flora  0.  Smith. 

Filed  at  Springfield  November  1, 1889. 

1.  AijiiEGATiONS  AND  DECEEE — must  correspond.  A  decree  can  not 
be  sustained  unless  it  is  based  upon  the  allegations  of  the  bill.  If  a 
party  makes  one  case  by  his  bill  and  an  essentially  different  one  by 
his  evidence,  he  can  not  recover,  however  meritorious  the  case  proved 
may  be. 

2.  Same — whether  there  is  a  variance — where  one  of  several  grounds 
of  relief  is  satisfied.  A  bill  in  chancery  to  set  aside  an  assignment  of 
a  judgment  alleged  two  grounds  of  relief  :  First,  that  the  transaction 
was  a  loan,  and  the  assignment  was  made  as  a  security,  only ;  and  sec- 
ond, that  the  assignment  was  fraudulent,  for  the  reason  that  the  as- 
signees were  the  attorneys  of  the  assignors,  and  the  transfer  was  made 
at  an  inadequate  price.  The  court  found  there  was  no  loan,  but  a  sale 
and  purchase,  and  set  aside  the  sale  on  the  ground  of  the  inadequacy 
of  price  :  Held,  that  there  was  no  variance  between  the  bill  and  the 
decree,  as  the  bill  presented  a  two-fold  aspect,  seeking  relief  on  two 
different  grounds,  one  of  which  justified  the  decree. 

3.  Decree — sufficiency — in  finding  the  sum  to  be  paid.  On  a  bill  to 
set  aside  the  sale  and  assignment  of  a  judgment  on  the  ground  of  the 
inadequacy  of  the  price  paid  therefor,  the  court,  in  its  decree,  found 
that  the  complainant  was  justly  chargeable  with  $275  due  the  defend- 
ant, and  directed  the  payment  of  that  sum,  with  interest  thereon  at  the 
rate  of  six  per  cent  from  a  day  named,  being  the  date  of  the  assign- 
ment :  Held,  that  while  the  decree  was  technically  erroneous,  in  not 
finding  the  sum  to  be  paid  including  the  interest,  yet  as  the  dates  were 
given,  so  that  the  amount  due  rested  only  in  computation,  the  error 
was  an  immaterial  one,  and  the  case  was  within  the  rule  which  treats 
that  as  certain  which  is  capable  of  being  rendered  certain. 

4.  Interest — at  what  rate — as  determined  in  a  decree.  A  bill  sought 
to  redeem  from  a  sale  of  a  judgment,  on  the  ground  the  assignment 
was  in  the  nature  of  a  security  for  the  loan  of  money  to  the  assignor 
at  eight  per  cent,  and  also  on  the  ground  of  fraud  and  inadequacy  of 
price.  The  court  found  that  the  transaction  was  an  absolute  sale,  but 
that  it  was  fraudulent,  on  account  of  the  inadequacy  of  the  considera- 
tion, and  decreed  that  the  sale  be  set  aside  upon  the  complainant  pay- 
ing the  defendants  the  sum  found  due  them,  with  six  per  cent  interest. 
The  complainant,  in  his  bill,  offered  to  pay  the  amount  of  the  alleged 
loan,  with  eight  per  cent  interest.   The  defendants  claimed  that  there 
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was  error  in  not  requiring  complainant  to  pay  eight  per  cent  interest : 
Held,  no  error,  as,  on  the  finding  of  the  court  that  there  was  no  loan, 
the  consequences  flowing  from  the  theory  of  a  loan  were  eliminated 
from  the  case,  and  as  the  court  found  the  transaction  to  be  a  sale,  no 
interest  was  recoverable  except  at  the  rate  of  six  per  cent. 

5.  Attorney  and  ciiIENT — dealings  between  them — burden  of  proof 
as  to  fairness.  The  relation  of  attorney  and  client  being  one  of  special 
trust  and  confidence,  the  law  requires  that  all  dealings  between  them 
shall  be  characterized  by  the  utmost  fairness  and  good  faith,  and  it 
scrutinizes  all  transactions  had  between  them.  So  strict  is  the  rule, 
that  dealings  between  them  are  held,  as  against  the  attorney,  to  be 
prima  facie  fraudulent,  and  the  burden  is  not  upon  the  client  to  es- 
tablish fraud  and  imposition,  but  it  rests  upon  the  attorney  to  show 
fairness,  adequacy  and  equity. 

6.  An  attorney  who  bargains  in  a  matter  of  advantage  to  himself  with 
his  client,  is  bound  to  show  that  the  transaction  is  fair  and  equitable  ; 
that  he  fully  and  faithfully  discharged  his  duties  to  his  client,  without 
misrepresentation  or  concealment  of  any  fact  material  to  the  client ; 
that  the  client  was  fully  informed  of  his  rights  and  interests  in  the 
subject  matter  of  the  transaction,  and  the  nature  and  effect  of  the  con- 
tract, sale  or  gift,  and  was  so  placed  as  to  deal  with  the  attorney  at 
arm's  length. 

7.  It  has  been  held  in  some  cases  that  all  such  transactions  are 
voidable,  at  the  election  of  the  client,  but  the  weight  of  authority  does 
not  go  that  far.  There  is  no  necessary  incapacity  for  dealing  between 
client  and  attorney,  and  while  transactions  between  them  will  be  closely 
scrutinized,  yet  those  which  are  obviously  fair  and  just  will  be  upheld. 

8.  Adequacy  or  price — in  case  of  a  sale — and  herein,  as  to  the  mode  of 
determining  values.  In  determining  whether  property  sold  has  brought 
an  adequate  price,  the  ordinary  inquiry  is  as  to  its  market  value.  If 
there  is  no  established  or  ascertainable  market  value,  it  is  proper  to 
inquire  as  to  what  purchasers  would  be  likely  to  give  for  the  property 
if  given  a  fair  opportunity  for  competition. 

9.  Same — adequacy  of  price  on  the  sale  and  assignment  of  a  judgment. 
The  holder  of  a  judgment  for  $716  sold  the  same  for  $275,  to  her  attor- 
neys. The  debtor  was  a  non-resident,  and  insolvent,  and  the  judgment 
was  a  first  lien  upon  his  undivided  one-fifth  interest  in  a  tract  of  one 
hundred  and  sixty  acres  of  land,  subject  to  a  life  estate  of  his  mother, 
aged  sixty-one  years.  The  value  of  the  undivided  one-fifth  of  the 
land,  without  the  incumbrance  of  the  life  estate,  was  from  $1600  to 
$1760.  The  court,  in  determining  the  value  of  the  judgment,  ascer- 
tained the  value  of  the  remainder,  held  by  the  debtor,  by  deducting 
from  the  value  of  the  fee  the  estimated  value  of  the  life  estate,  such 
estimate  being  made  upon  the  basis  of  the  probable  duration  of  the  life 
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of  the  tenant,  as  shown  by  the  tables  recognized  by  the  courts  as  au- 
thentic. This  made  the  value  of  the  debtor's  interest  something  more 
than  the  face  of  the  judgment :  Held,  that  such  rule  might  be  proper 
when  the  life  tenant  is  willing  to  relinquish  the  estate,  and  take  in 
lieu  thereof  a  just  and  equitable  proportion  of  the  entire  value  of  the 
land;  but  in  this  case,  where  the  life  tenant  was  not  bound  to  part  with 
her  estate,  the  course  adopted  would  establish  a  criterion  of  value  both 
unjubt  and  delusive. 

10.  Where  the  value  of  a  judgment  depends  upon  the  value  of  the 
debtor's  interest  in  land  which  is  subject  to  a  life  estate,  and  there  is 
no  means  of  extinguishing  the  prior  estate  without  the  consent  of  the 
life  tenant,  by  paying  its  estimated  value  computed  according  to  the 
tables,  the  uncertainty  of  the  length  of  the  life  tenant's  estate,  and  her 
right  to  the  exclusive  possession  and  enjoyment  of  the  land,  would 
render  the  value  of  the  judgment  very  uncertain,  and  deter  prudent 
persons  from  purchasing,  except  on  the  probable  continuance  of  the 
life  estate  at  its  extreme  limit. 

Appeal  from  the  Circuit  Court  of  Morgan  county ;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

Messrs.  Morrison  &  Whitlock,  pro  se : 

There  is  a  variance  between  the  allegations  in  the  bill,  and 
the  proof.  The  bill  charges  that  the  transaction  between  ap- 
pellants and  appellee  was  a  loan  of  money.  The  evidence 
clearly  shows  that  it  was  a  sale.  It  is  a  principle  of  chancery 
practice  that  a  party  "must  recover,  if  at  all,  according  to  the 
case  he  has  made  in  his  bill."  He  can  not  state  one  case  in 
his  bill  and  make  out  a  different  case  in  proof.  Ohling  v.  Luit- 
jens,  32  111.  23 ;  McKay  v.  Bissett,  5  Gilm.  505 ;  Morgan  v. 
Smith,  11  111.  194;  White  v.  Morrison,  id.  361;  Shankland  v. 
Shankland,  115  id.  526;  Scott  v.  Harris,  113  id.  417. 

The  court  should  have  found  the  amount  due  from  appellee 
to  appellants,  and  decreed  the  sum  to  be  paid.  The  court 
found  there  was  due  from  appellee  to  appellants  $275,  with 
interest  at  six  per  cent  per  annum  from  the  6th  day  of  April, 
1885.  But  who,  under  this  decree,  is  to  compute  the  interest, 
and  how  is  it  to  be  known  how  much  money  the  appellee  is  to 
pay  and  appellants  to  receive?  Wilhite  v.  Pearce,  47  111.  413. 
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The  court  should  have  required  the  payment  of  interest  at 
eight  per  cent,  according  to  the  tender  in  the  cross-bill. 

An  attorney,  in  this  State,  is  not  prohibited  from  dealing 
with  his  client,  when  the  transaction  is  fair  and  honest,  and 
in  no  manner  tainted  with  fraud,  undue  influence  or  corrup- 
tion. Hess  V.  Voss,  52  111.  481 ;  Laclede  Bank  v.  Keeler^  109 
id.  38.5  ;  Nesbit  v.  Lackman,  34  N.  Y.  167. 

The  proof  shows  that  the  purchase  of  the  judgment  was  fair, 
and  free  from  any  fraud  or  undue  influence,  and  fails  to  show 
that  the  price  paid  was  not  the  fair  value  of  the  judgment. 

Mr.  John  W.  Springer,  for  the  appellee : 

The  decree  is  not  variant  from  the  relief  sought  in  the  cross- 
bill.   It  fixes  the  amount  to  be  paid  by  appellee. 

The  court  having  found  that  the  transaction  which  the  ap- 
pellee thought  was  a  security  was  in  fact  a  sale,  and  no  interest 
being  expressed,  six  per  cent  was  all  she  was  responsible  for. 

The  onus  is  on  the  attorney  to  show  fairness,  adequacy  and 
equality.  Jennings  v.  Connell,  17  111.  150;  Yeoman  Y.James, 
27  Kan.  198;  1  Story's  Eq.  Jur.  note  1,  p.  346. 

When  two  parties  stand  toward  each  other  in  any  relation 
w^hich  necessarily  induces  one  to  put  confidence  in  the  other, 
and  gives  the  latter  the  influence  which  natural^  grows  out  of 
such  confidence,  and  a  sale  is  made  by  the  former  to  the  latter, 
equity  raises  a  presumption  against  the  validity  of  the  trans- 
action. HowTll  V.  Hansom,  11  Paige,  538  ;  Condit  v.  BlackicelL, 
22  N.  J.  Eq.  481;  Porter  v.  Woodruff,  76  id.  174;  Farmer  v. 
Farmer,  39  id.  211. 

When  the  attorney  or  solicitor  of  a  party  becomes  the  pur- 
chaser, he  occupies  the  position  of  the  party  himself,  and  al- 
though he  may  design  the  purchase  for  himself,  the  client  may 
claim  it  to  his  own  use.  Moore  v.  Brocken,  27  111.  27  ;  Zeigler 
V.  Hughes,  55  id.  202. 

As  to  the  value  of  the  life  estate,  we  establish  that  the  one 
hundred  and  sixty  acres  of  land  was  worth  $55  per  acre  in 
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1885,  and  that  Mrs.  Smith  was  sixty-one  years  of  age  at  that 
time.  It  is  therefore  a  mere  computation,  which  the  law  itself 
makes,  as  to  the  value  of  the  life  estate.  Puterbaugh's  Ch. 
487;  Sutherland  v.  Sutherland,  69  111.  481. 

The  tables  showing  the  probabilities  of  life,  by  which  the 
value  of  dower  rights  can  be  computed,  are  recognized  by  the 
courts  as  the  proper  means  of  proving  such  value.  McHenry 
V.  Yokum,  27  111.  161. 

Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  brought  by  Isaac  L.  Morrison, 
Herbert  G.  Whitlock  and  Flora  0.  Smith,  against  Samuel 
Smith  and  James  F.  Eearick,  for  the  partition  of  the  north- 
east quarter  of  section  28,  township  15,  north,  of  range  9, 
west,  in  Morgan  county.  After  the  original  bill  was  filed, 
Flora  0.  Smith  had  the  bill  dismissed  as  to  her,  and  on  her 
own  motion  -she  was  made  a  party  defendant,  and  filed  her 
answer  and  cross-bill.  The  only  controversy  in  the  case  arises 
upon  that  part  of  the  decree  which  is  based  upon  the  cross-bill. 

It  appears  from  the  pleadings  and  evidence  that  on  the  3d 
day  of  February,  1868,  Robert  R.  Smith  died  intestate,  leav- 
ing him  surviving  Ellen  Smith,  his  wddow,  and  Samuel  Smith, 
Sallie  Smith,  afterward  intermarried  with  James  F.  Rearick, 
Meredith  L.  Smith,  Elmer  Smith  and  Flora  0.  Smith,  his 
children  and  heirs  at  law ;  that  said  Robert  R.  Smith,  at  the 
time  of  his  death,  was  seized  in  fee  of  the  land  above  described, 
and  various  other  lands  ;  that  said  quarter  section  of  land  was 
assigned  to  said  widow  as  her  dower,  the  residue  of  said  lands 
having  been  duly  partitioned  among  his  children.  It  thus  ap- 
pears that  the  five  children  of  Robert  R.  Smith  were  tenants 
in  common  of  said  quarter  section  of  land,  subject  to  the  life 
estate  of  said  widow.  Sallie  Rearick  died,  leaving  a  will  by 
which  she  devised  her  interest  in  said  land  to  her  husband, 
James  F.  Rearick.  On  the  10th  day  of  August,  1887,  the  life 
estate  of  Ellen  Smith  was  terminated  by  her  death. 


Morrison  et  al.  v.  Smith. 


309 


Opinion  of  the  Court. 

The  bill,  which  was  filed  after  the  death  of  said  widow,  al- 
leges that,  at  the  time  it  was  filed,  James  F.  Eearick  was  the 
owner  of  an  undivided  one-fifth  of  said  tract  of  land  by  devise 
from  his  wife  ;  that  Samuel  Smith  was  the  owner  of  one-fifth, 
Flora  0.  Smith  of  one-fifth,  and  that  the  shares  of  Meredith 
L.  Smith  and  Elmer  Smith  had  each  been  sold  under  judicial 
process  and  their  title  thereby  divested,  and  that  their  shares 
had  passed,  by  means  of  said  sales,  to  Isaac  L.  Morrison  and 
Herbert  G.  Whitlock,  as  copartners  under  the  firm  name  of 
Morrison  &  Whitlock,  and  that  they  had  thereby  become  and 
still  were  the  owners  of  the  undivided  two-fifths  of  said  tract 
of  land  in  fee.  This  appeal  involves  only  the  one-fifth  interest 
formerly  belonging  to  Elmer  Smith. 

It  appears  that  some  time  in  1884,  Flora  0.  Smith,  having 
a  claim  against  her  brother  Elmer  Smith,  brought  a  suit  in 
attachment  against  him,  and  caused  the  attachment  writ  to 
be  levied  upon  his  interest  in  said  tract  of  land.  Morrison  & 
Whitlock,  who  were  attorneys  and  counselors  at  law,  acted 
as  her  attorneys  in  commencing  and  prosecuting  said  suit, 
and  obtained  a  judgment  in  her  favor  in  November,  1884,  for 
$716  and  costs.  In  April,  1885,  and  before  the  sale  of  the 
property  attached  on  special  execution,  she  executed  to  her 
said  attorneys  an  assignment  of  said  judgment,  and  received 
from  them  the  sum  of  $200  in  money.  Morrison  &  Whitlock 
thereupon  caused  the  interest  of  Elmer  Smith  in  said  land  to 
be  sold  on  special  execution,  and  they  themselves  became  the 
purchasers,  bidding  therefor  the  full  amount  of  the  judgment. 
Said  interest  in  said  land  not  being  redeemed  from  said  sale, 
was  subsequently  conveyed  by  the  sheriff  to  them.  The  evi- 
dence shows  that  at  the  time  of  said  sale  said  land  was  worth 
from  $50  to  $55  per  acre,  which  would  make  the  value  of  an 
one-fifth  interest,  if  unincumbered  by  the  life  estate  of  the 
widow,  from  $1600  to  $1760. 

In  her  cross-bill,  Flora  0.  Smith  insists  that  the  transaction 
which  resulted  in  the  assignment  of  said  judgment  to  her  at- 
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torneys,  was  one  which  should  charge  them  as  trustees  for  her. 
Her  allegations  on  this  point  are,  in  substance,  that  she  was 
desirous  of  obtaining  a  loan  of  money,  and  applied  to  them 
for  the  sum  of  $200  as  such  loan,  and  that  they  thereupon 
loaned  her  that  sum,  and  that  she,  at  their  request,  assigned 
to  them  said  judgment,  such  assignment  being  by  way  of  giv- 
ing security  for  said  loan,  and  for  no  other  purpose ;  that  she 
was  of  tender  age  and  wholly  without  experience  in  business 
matters,  and  without  knowledge  of  legal  affairs,  or  the  legal 
effect  of  the  transaction ;  that  they  sustained  to  her  the  rela- 
tion of  attorneys  and  legal  advisers,  and  that  she  had  implicit 
confidence  in  their  ability,  probity  and  fairness,  and  relied 
upon  them  to  look  after  her  legal  interests.  Said  cross-bill 
also  contains  the  following  allegation : 

"Your  oratrix  states  that  said  Morrison  &  Whitlock's  title 
to  said  interest  is  fraudulent,  because  they  hold  it  simply  to 
secure  the  money  and  interest  thereon  advanced  by  them  to 
your  oratrix,  and  also  because,  if  it  were  the  intention  of  her 
said  attorneys  to  regard  such  transaction  as  a  sale  and  pur- 
chase, the  price  they  paid  for  said  interest  was  grossly  inade- 
quate." 

Morrison  &  Whitlock,  in  their  answer  to  the  cross-bill,  admit 
their  relation  to  Flora  0.  Smith  as  her  attorneys,  and  that  as 
such  attorneys  they  commenced  and  prosecuted  said  attach- 
ment suit  and  recovered  judgment  therein,  and  there  is  no 
pretense  that  such  relation  had  terminated  at  the  time  the 
judgment  was  assigned  to  them.  They  allege  that,  after  the 
recovery  of  said  judgment.  Flora  0.  Smith  desired  to  sell 
the  same,  as  she  was  about  to  go  to  Colorado;  that  they 
advised  her  not  to  sell  it,  but  that  she  declined  to  take  their 
advice,  and  expressed  a  determination  to  make  such  sale  ;  that 
they  made  various  efforts  on  her  behalf  to  find  a  purchaser, 
or  some  one  who  would  advance  money  to  her  on  the  judgment, 
but  without  success  ;  that  they  thereupon  bought  the  judgment 
from  her  and  paid  her  therefor  the  sum  of  $200,  and  released 
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her  from  all  liability  for  fees  and  costs  in  the  case,  and  that 
afterwards,  on  sale  by  the  sheriff  of  the  land  attached,  they 
bought  it  in  their  own  names,  as  they  had  a  right  to  do ;  that 
they  bid  the  full  amount  of  the  judgment,  said  Elmer  Smith 
being  a  non-resident  and  insolvent ;  that  the  value  of  his  in- 
terest in  said  land  depended  upon  the  length  of  the  life  of  his 
mother ;  that  if  she  had  lived,  as  she  might  have  done,  twenty 
or  twenty-five  years,  it  would  not  have  been  worth  the  sum 
bid,  but  as  her  death  occurred  so  soon,  it  was  worth  more  than 
the  price  paid ;  that  by  virtue  of  said  sale,  they  became  the 
purchasers  and  owners  in  good  faith  of  an  undivided  one-fifth 
of  said  tract  of  land,  and  that  the  first  intimation  they  had  of 
a  claim  by  Flora  0.  Smith  that  the  transaction  was  a  loan 
was  derived  from  the  averments  of  her  cross-bill. 

The  evidence  as  to  whether  the  real  transaction  between 
Morrison  &  Whitlock  and  Flora  0.  Smith  was  an  absolute  sale 
of  said  judgment  or  a  mere  assignment  of  it  as  collateral 
security  for  a  loan,  is  conflicting.  The  testimony  of  Flora  0. 
Smith  tends  to  show  that  the  transaction  was  a  loan  of  money 
and  that  the  judgment  was  merely  assigned  as  security  for  its 
repayment,  while  the  testimony  of  Morrison  &  Whitlock  tends 
to  support  the  averments  of  their  answer,  that  it  was  an  abso- 
lute sale.  Upon  this  issue  of  fact,  the  court  found  in  favor  of 
Morrison  &  Whitlock,  the  finding  of  the  court  on  this  question 
being:  "That  Morrison  &  Whitlock,  before  the  assignment 
was  fully  made,  informed  Flora  0.  Smith  of  all  her  interests, 
and  advised  her  not  to  sell  and  assign  the  judgment;  that 
after  being  fully  so  informed  and  advised,  she  did  sell  the 
same  to  Morrison  &  Whitlock  for  the  sum  of  $200,  they  to  pay 
the  costs  of  suit  and  of  sale,  and  to  present  no  bill  for  services 
in  the  case." 

The  court  further  found  the  existence  between  Morrison  & 
Whitlock  and  Flora  0.  Smith  of  the  relation  of  attorneys  and 
client  in  respect  to  said  judgment ;  that  at  the  time  she  as- 
signed said  judgment  to  them,  she  was  but  twenty  years  of 
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age  and  inexperienced  in  business ;  that  said  judgment  was 
worth  its  face,  and  that  the  price  for  which  it  was  sold  was 
greatly  below  its  value  and  to  her  disadvantage.  The  court 
thereupon  decreed  that  said  assignment  be  set  aside,  and 
that  Morrison  &  Whitlock  be  decreed  to  hold  said  undivided 
one-fifth  of  said  land  as  trustees  for  Flora  0.  Smith,  subject 
to  a  charge  of  $200,  the  sum  paid  therefor,  and  $25  for  the 
costs  paid  by  them  on  the  sale  of  the  land,  and  the  further 
sum  of  $50  which  the  court  found  to  be  justly  chargeable  for 
their  fees  and  services,  making  $275  in  all,  with  interest  there- 
on at  the  rate  of  six  per  cent  per  annum  from  April  6,  1885, 
the  date  of  the  assignment,  and  it  was  further  ordered  that 
she  pay  to  them  that  sum  and  interest  within  ninety  days 
from  the  entry  of  the  decree,  and  that  upon  such  payment, 
they  execute  and  deliver  to  her  a  deed  conveying  to  her  said 
undivided  one-fifth  interest  in  said  land.  A  decree  for  the 
partition  of  said  land  in  accordance  with  the  interests  of  the 
several  owners  thereof  established  as  above  stated  was  there- 
upon entered,  and  Morrison  &  Whitlock  bring  the  record  to 
this  court  by  appeal,  and  assign  for  error  so  much  of  the  de- 
cree as  sets  aside  the  assignment  of  the  judgment  and  charges 
them  as  trustees  for  the  ^pellee. 

The  first  error  assigned,  is,  that  the  decree  is  not  based 
upon  the  allegations  of  the  cross-bill.  The  rale  undoubfedly 
is,  that  a  decree  can  not  be  sustained  unless  it  is  based  upon 
the  allegations  of  the  bill.  If  a  party  makes  one  case  by  his 
bill  and  an  essentially  different  one  by  his  evidence,  he  cannot 
recover,  however  meritorious  the  case  proved  may  be.  But 
while  this  familiar  rule  must  of  course  be  admitted,  we  think 
the  allegations  of  the  cross-bill  in  this  case  are  sufficient.  The 
variance  pointed  out  is„  that  the  cross-bill  makes  out  a  case 
of  a  loan  of  money  and  the  assignment  of  the  judgment  as 
security,  while  the  case  established  by  the  evidence  and  found 
by  the  decree  is  that  of  a  sale  of  the  judgment  by  the  appellee 
to  her  attorneys,  but  at  an  inadequate  price.    It  is  true  the 
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appellee  alleges  in  her  cross-bill  that  the  transaction  between 
her  and  her  attorneys  was  a  loan  of  money  and  an  assignment 
of  the  judgment  as  collateral,  but  she  also  alleges  in  a  subse- 
quent part  of  her  bill  that  Morrison  &  Whitlock's  title  to  the 
one-fifth  interest  in  said  lands  is  fraudulent,  because  the  price 
paid  by  them  was  inadequate.  In  this  allegation  is  set  forth, 
very  briefly  it  is  true,  but  in  substance  and  we  think  suffi- 
ciently, the  ground  upon  which  the  court  granted  relief.  The 
bill  may  be  treated  in  this  respect  as  having  a  double  aspect. 
It  alleges  that  the  transaction  was  a  loan,  and  it  has  to  that 
extent  the  character  of  a  bill  to  redeem,  but  it  also  proceeds 
upon  the  ground  of  fraud,  and  alleges  that  Morrison  &  Whit- 
lock's title  is  fraudulent  because,  during  the  subsistence  of 
the  fiduciary  relation  between  them  and  their  client,  they  ob- 
tained from  her  a  sale  of  the  judgment,  if  it  was  in  fact  a  sale, 
at  an  inadequate  price. 

Tiie  next  point  made  is,  that  the  decree  is  erroneous  in  fail- 
ing to  compute  the  interest  on  the  amount  to  be  paid  by  the 
appellee,  and  decreeing  the  payment  of  the  sum  thus  arrived 
at.  Doubtless  it  would  have  been  better  and  more  in  con- 
formity with  the  usual  practice,  to  make  the  computation  of 
interest  and  decree  the  payment  of  the  sum  due  at  the  date  of 
the  decree,  together  with  the  interest  thereon  from  that  date, 
and  to  that  extent  the  decree  must  be  held  to  be  technically 
erroneous,  but  the  error  does  not  seem  to  be  material,  or  one 
which,  of  itself,  ought  to  necessitate  a  reversal  of  the  decree. 
A  mere  computation  of  six  per  cent  interest  upon  a  given  sum 
for  a  given  period  of  time,  involves  a  mathematical  calculation 
which  can  lead  to  but  one  result.  The  failure  to  compute 
the  interest,  all  the  elements  or  factors  which  enter  into  the 
computation  being  fixed  and  ascertained,  introduces  into  the 
decree  no  uncertainty  as  to  the  amount  to  be  paid.  When 
the  appellee  undertakes  to  comply  with  the  decree  by  paying 
or  tendering  the  amount  she  is  required  to  pay  the  appellants, 
there  will  be  no  difficulty  in  determining  whether  the  amount 
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paid  or  tendered  is  the  proper  one.  That  can  readily  be  as- 
certained by  either  party  by  a  simple  computation.  The  case 
would  seem  to  be  within  the  legal  principle  which  treats  that 
as  certain  which  is  capable  of  being  rendered  certain. 

Most  if  not  all  the  cases  in  this  State  where  decrees  have 
been  held  erroneous  because  of  the  failure  of  the  court  to 
compute  the  interest  and  order  the  payment  of  the  sum  thus 
ascertained,  have  involved  elements  which  do  not  exist  here. 
Thus,  in  Aldrich  v.  Sharp,  3  Scam.  261,  a  bill  was  filed  to 
foreclose  a  mortgage  given  to  secure  $450  and  interest  there- 
on at  the  rate  of  twelve  per  cent  interest  per  annum.  The 
decree,  which  was  by  default,  required  the  defendant  to  pay 
said  principal  sum,  with  twelve  per  cent  interest,  from  the 
date  of  the  mortgage  to  the  date  of  payment,  deducting  there- 
from the  sum  of  $52.84.  The  decree  failed  to  determine 
whether  the  credit  of  $52.84  was  to  be  made  upon  the  prin- 
cipal or  the  interest,  or  as  to  the  date  at  which  it  was  to  be 
applied.  On  account  of  the  uncertainty  as  to  the  time  and 
mode  in  which  the  credit  was  to  be  aj)plied  and  the  consequent 
uncertainty  as  to  the  result  of  a  computation  of  the  amount 
due,  and  also  of  the  fact  that  the  complainant  was  permitted 
by  the  decree  to  recover  twelve  per  cent  intei-est  as  well  after 
as  before  its  entry,  the  decree  was  held  to  be  erroneous  and 
was  reversed.  In  Boston  v.  Nichols,  47  111.  353,  the  error  con- 
sisted in  leaving  it  to  the  master,  at  a  period  subsequent  to 
the  decree,  and  upon  a  further  investigation,  to  adjudge  and 
determine  the  amount  of  a  note  which  had  not  matured  at  the 
date  of  the  decree,  no  investigation  of  that  question  being  made 
by  the  court  itself.  Wilhite  v.  Pearce,  47  111.  413,  involves 
substantially  the  same  error,  the  court  having  there  referred 
it  to  the  master  to  ascertain  the  amount  of  a  certain  lien,  with- 
out attempting  itself  to  adjudicate  upon  that  question.  In 
Smith  V.  TrlmUe,  27  111.  152,  the  decree  was  reversed  on  other 
grounds,  but  it  was  also  held  that  the  court  should  have  as- 
certained the  precise  amount  required  to  be  paid,  and  not  left 
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it  to  computation.  In  that  case  no  computation  was  made, 
and  it  is  difficult  to  gather  from  the  reporter's  statement, 
whether  the  decree  furnished  the  proper  data  from  which  a 
computation  could  be  made.  No  one  of  the  cases  above  cited 
is  like  the  present,  and  we  are  unable  to  see  how,  upon  prin- 
ciple, the  failure  to  compute  the  interest,  where,  as  in  this  case, 
the  computation  is  simple  and  wholly  free  from  complications, 
and  all  the  elements  which  enter  into  it  are  fixed,  can  work 
any  prejudice  to  the  rights  of  any  of  the  parties. 

But  it  is  claimed  that  the  decree  should  have  allowed  the 
appellants  eight  instead  of  six  per  cent  interest.  This  claim 
is  based  upon  those  allegations  of  the  cross-bill  in  which  the 
appellee  alleges  that  the  transaction  between  her  and  the  ap- 
pellants was  a  loan  of  $200  at  eight  per  cent  interest,  and  in 
which  she  makes  a  tender  of  the  amount  of  such  loan  and  in- 
terest at  that  rate.  Doubtless  if  the  appellee  had  succeeded 
in  sustaining  her  allegation  in  that  behalf,  she  would  have 
been  held  liable  to  repay  the  loan  with  the  stipulated  interest. 
But  her  theory  as  to  the  transaction  being  a  loan  was  contested 
by  the  appellants,  and  the  court  found  that  it  was  not  a  loan 
but  a  sale.  If  we  assume  that  such  finding  is  correct — an 
assumption  of  which  the  appellants  certainly  can  not  com- 
plain— the  entire  theory  that  the  contract  was  a  loan  must 
be  disregarded,  and  all  the  consequences  flowing  from  such 
theory  are  eliminated  from  the  case.  The  agreement  to  pay 
eight  per  cent  interest  falls  with  the  supposed  contract  of  which 
it  was  a  part.  The  case  must  be  decided  upon  the  basis  of 
the  finding  of  the  court  that  the  appellee  sold  her  judgment 
to  the  appellants,  and  the  transaction  being  a  sale,  no  interest 
is  recoverable  except  that  which  courts  of  equity,  proceeding 
upon  equitable  principles,  will  impose  as  a  condition  to  the 
granting  of  equitable  relief. 

We  now  come  to  the  most  material  question  in  the  case, 
viz.,  whether  the  circumstances  under  which  the  appellee's 
judgment  was  assigned  to  the  appellants  were  such  as  will 
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justify  a  court  of  equity  in  setting  the  assignment  aside,  and 
•charging  the  appellants  as  trustees  for  the  appellee  in  respect 
to  the  judgment  and  the  lands  seized  and  sold  thereunder. 

The  relation  of  attorney  and  client  which  existed  between 
the  appellants  and  the  appellee  has  always  been  regarded  as 
one  of  special  trust  and  confidence.  The  law  therefore  very 
properly  requires  that  all  dealings  between  an  attorney  and 
his  client  shall  be  characterized  by  the  utmost  fairness  and 
good  faith,  and  it  scrutinizes  with  great  closeness  all  transac- 
tions had  between  them.  Meechem  on  Agency,  sees.  877-879. 
So  strict  is  the  rule  on  this  subject,  that  dealings  between  an 
attorney  and  his  client  are  held,  as  against  the  attorney,  to  be 
prima  facie  fraudulent,  that  is  to  say,  the  burden  is  not  upon 
the  client  to  establish  fraud  and  imposition,  but  the  burden 
rests  upon  the  attorney  to  show  fairness,  adequacy  and  equity. 
Jennings  v.  McCon7iell^  17  111.  148.  As  said  by  Mr.  Weeks : 
"The  attorney  who  bargains  in  a  matter  of  advantage  to  him- 
self with  his  client,  is  bound  to  show  that  the  transaction  is 
fair  and  equitable ;  that  he  fully  and  faithfully  discharged  his 
duties  to  his  client,  without  misrepresentation  or  concealment 
■of  any  fact  material  to  the  client ;  that  the  client  was  fully 
informed  of  his  rights  and  interests  in  the  subject  matter  of 
the  transaction,  and  the  nature  and  effect  of  the  contract,  sale, 
or  gift,  and  was  so  placed  as  to  be  able  to  deal  with  his  attor- 
ney at  arm's  length."  Weeks  on  Attorneys  and  Counselors 
at  Law,  sec.  268. 

The  rules  above  referred  to  apply  with  great  strictness  to 
cases  of  purchases  by  an  attorney  of  his  client's  property. 
It  has  been  held  in  some  cases  that  all  such  transactions  are 
voidable  at  the  election  of  the  client,  but  the  better  rule,  and 
the  one  established  by  the  preponderance  of  the  authorities 
does  not  go  so  far.  There  is  no  necessary  incapacity  for 
dealing  between  client  and  attorney,  and  though  transactions 
between  them  will  be  closely  scrutinized,  yet.  those  which  are 
obviously  fair  and  just  will  be  upheld.    In  Laclede  Bank  v. 
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Keeler,  109  111.  385,  after  reiterating  the  general  rule  that  an 
attorney  will  not  be  allowed  to  bring  his  own  personal  interest 
into  conflict  with  that  which  his  duty  requires  him  to  do  on 
behalf  of  his  client,  we  said  :  "We  do  not,  however,  understand 
it  to  be  the  law  that  an  attorney  is  prohibited  from  purchas- 
ing property  from  his  client,  where  the  transaction  is  fair  and 
honest,  and  in  no  manner  tainted  with  fraud,  undue  influence 
or  corruption.  Dealings  between  attorney  and  client  will  be 
scrutinized  closely,  in  order  to  guard  against  wrong  being 
committed,  owing  to  the  confidential  relations  existing  between 
them,  and  the  supposed  personal  influence  of  an  attorney  over 
his  client ;  but  there  is  no  rule  of  law  which  absolutely  pro- 
hibits a  sale  merely  on  account  of  the  existence  of  the  relation 
of  attorney  and  client." 

In  the  present  case,  as  has  already  been  said,  the  court  be- 
low found  that  the  appellants,  before  purchasing  the  judgment 
of  the  appellee,  informed  her  of  all  her  rights  and  interests 
and  advised  her  not  to  sell  it.  This  finding  seems  to  be  fully 
sustained  by  the  evidence.  Whitlock,  one  of  the  appellants^ 
testifies,  that  sometime  after  the  judgment  was  recovered,  the 
appellee  came  to  him  and  told  him  that  she  desired  to  dispose 
of  it  and  get  some  money,  as  she  was  proposing  to  go  west ; 
that  she  asked  him  if  he  knew  of  any  person  to  whom  she 
could  apply  for  money ;  that  he  advised  her  not  to  dispose 
of  the  judgment,  and  told  her  she  had  better  keep  it,  but  she 
insisted  that  she  must  have  money  and  would  sell  it ;  that  he 
then  advised  her  to  see  Mr.  Drury  who  lived  on  an  adjoining 
farm  and  see  if  he  would  buy  it,  and  also  advised  her  to  see  a 
Mr.  Luken  ;  that  she  came  back  and  reported  that  Mr.  Drury 
was  not  inclined  to  purchase,  but  would  come  up  and  see  the 
witness;  that  he  came  but  would  offer  but  $100  which  the 
witness  advised  appellee  not  to  accept ;  that  she  again  came 
to  witness'  ofiice  and  said  that  she  had  to  sell  the  judgment 
and  would  sell  it  for  whatever  she  could  get ;  that  witness  told 
her  that  while  he  thought  it  was  not  for  her  interest  to  sell  the 
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judgment,  he  and  Mr.  Morrison  would  give  her  $200  for  it, 
and  also  include  court  costs  and  attorneys'  fees ;  that  she  ac- 
cepted said  offer,  and  that  appellants  subsequently  paid  her 
the  $200  and  received  from  her  an  assignment  of  the  judgment. 

Morrison,  the  other  appellant,  testified  that  he  was  called 
into  the  office  where  the  appellee  and  Whitlock  were  talking, 
and  was  told  by  Whitlock  that  appellee  wanted  to  sell  her  judg- 
ment ;  that  he  sat  down  and  had  a  talk  with  her  about  the 
matter ;  that  she  said  she  was  going  to  Colorado  and  wanted  to 
sell  the  judgment  to  raise  money ;  that  he  advised  her  not  to 
do  it,  and  told  her  he  thought  it  would  be  worth  a  great  deal 
more  to  her  if  she  would  keep  it ;  that  he  talked  with  her  about 
the  management  of  the  farm  with  her  mother,  and  told  her  he 
thought  they  ought  to  live  on  the  farm  and  take  care  of  it ; 
that  from  all  he  had  heard  he  did  not  believe  Elmer  would 
redeem  it ;  that  she  said  she  would  not  live  on  the  farm  and 
did  not  wish  to  live  in  Jacksonville,  but  had  made  up  her  mind 
to  go  to  Colorado,  and  wanted  some  money ;  that  the  question 
came  up  about  the  amount,  and  the  witness  talked  with  her 
about  the  age  of  her  mother,  and  told  her  that  she  could  not 
afford  to  sell  the  judgment  for  what  he,  the  witness,  was  will- 
ing to  give  for  it ;  that  he  would  not  have  anything  to  do  with 
it  except  upon  the  basis  of  the  calculation  that  her  mother 
might  live  a  long  life ;  that  her  mother  had  a  life  estate  and 
the  control  of  the  land,  and  might  live  twenty-five  years  ;  that 
if  she  died  soon,  of  course  it  would  be  a  very  great  sacrifice, 
but  if  she  lived  a  long  time — and  she  was  a  very  healthy 
woman — it  was  not  a  purchase  to  be  desired ;  that  they  talked 
the  matter  over,  the  witness  explaining  to  her  that  a  sale  un- 
der execution  would  result,  as  he  thought,  in  obtaining  the 
land,  as  Elmer  would  not  redeem  it,  and  she  replied  several 
times  that  she  did  not  want  the  land  but  wanted  the  money ; 
that  witness  finally  told  her  that  under  the  circumstances,  he 
would  be  willing  to  pay  her  $200  and  pay  the  costs,  and  charge 
her  nothing  for  services  in  obtaining  the  judgment;  that  she 
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said  she  wanted  to  start  in  a  day  or  two,  and  signified  her 
willingness  to  take  the  sum  offered,  and  that  witness  there- 
upon drew  up  the  assignment  and  after  she  had  signed  it,  he 
went  and  had  it  entered  on  the  judgment  docket,  and  then 
went  with  appellee  to  the  bank  and  drew  $200  on  his  firm's 
check  and  paid  it  over  to  her. 

The  foregoing  testimony  is  substantially  uncontradicted, 
except  so  far  as  it  is  met  by  the  appellee's  testimony  that  the 
transaction  was  a  loan  and  not  a  sale  of  the  judgment.  It 
would  seem  to  follow  necessarily,  that  the  appellants'  version 
of  what  was  said  and  done  at  the  time  the  judgment  was  as- 
signed must  be  accepted  as  the  true  one,  especially  in  view  of 
the  fact  that  the  chancellor  who  saw  and  heard  the  witnesses, 
has  so  found. 

We  are  of  the  opinion  that  the  evidence  may  be  fairly  held 
to  exonerate  the  appellants  from  all  charges  of  unfairness  or 
want  of  good  faith.  They  seem  to  have  informed,  advised 
and  instructed  their  client  fully  and  fairly  as  to  the  nature 
and  extent  of  the  rights  and  interests  which  she  had  obtained 
or  could  avail  herself  of  through  the  instrumentality  of  her 
judgment,  and  counselled  and  endeavored  to  persuade  her  not 
to  sell  the  judgment,  but  to  hold  and  use  it  as  a  means  of 
acquiring  title  to  her  brother's  interest  in  said  land.  There 
was  no  misrepresentation  or  concealment  of  any  fact,  and  the 
influence  over  their  client  which  the  appellants  may  have  pos- 
sessed growing  out  of  their  confidential  relations  with  her,  so 
far  as  it  was  exercised  at  all,  was  exercised  in  opposition  to 
her  making  any  disposition  of  the  judgment.  Their  treatment 
of  her,  and  their  attitude  in  relation  to  the  proposed  transac- 
tion were  such  as  placed  her  in  a  position  where  she  was  able 
to  deal  with  her  attorneys  at  arm's  length,  and  there  can  be 
no  doubt  that  she  did  so  deal  with  them,  and  that  too  wholly 
upon  her  own  judgment  and  as  the  result  of  her  own  deliber- 
ate choice. 
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It  is  true  she  was  a  young  woman  only  two  years  past  her 
majority,  and  does  not  seem  to  have  had  much  business  ex- 
perience. These  facts  would  doubtless  be  important  if  the 
evidence  gave  us  any  intimation  of  any  unfairness  or  want  of 
good  faith  on  the  part  of  her  attorneys.  Her  inexperience 
would  only  be  an  additional  ground  for  scrutinizing  their  con- 
duct with  very  great  closeness  and  even  suspicion.  But  as 
they  seem  to  have  exercised  towards  her  perfect  fairness  and 
good  faith,  and  to  have  advised  her  wisely  and  judiciously,  the 
consequences  of  her  refusal  to  be  guided  by  their  advice  should 
be  visited  upon  her  and  not  upon  them.  She  was  sui  juris 
and  legally  capable  of  acting  for  herself,  and  only  so  far  as  her 
conduct  may  have  been  actually  or  presumptively  influenced 
by  her  attorneys,  ought  they  to  be  held  responsible  for  it. 

But  it  is  urged  that  the  price  paid  by  the  appellants  for  said 
judgment  was  grossly  inadequate,  and  that  the  decree  should 
be  sustained  on  that  ground.  The  sum  paid  by  the  appellants, 
including  costs  and  attorneys'  fees,  was  $275,  and  whether 
that  sum  was  inadequate  or  not  must  depend  upon  what  is 
shown  to  have  been  the  fair  cash  value  of  the  judgment  at  the 
time  the  assignment  was  made.  The  court  below  found  such 
value  to  be  equal  to  the  face  of  the  judgment,  viz.,  $716,  and 
the  decree  was  based  mainly  if  not  wholly  upon  the  ground  of 
the  inadequacy  of  the  price  paid. 

The  judgment  is  shown  to  have  been  a  valid  and  first  lien 
upon  an  undivided  one-fifth  interest  in  the  remainder  after 
a  life  estate  in  said  tract  of  land,  the  life  tenant  then  being 
sixty-one  years  of  age.  The  value  of  an  undivided  one-fifth 
of  the  land,  as  has  already  been  stated,  was  from  $1600  to 
$1760,  and  the  mode  which  seems  to  have  been  adopted  to 
ascertain  the  value  of  the  remainder  was,  by  deducting  from 
the  value  of  the  fee  the  estimated  value  of  the  life  estate,  such 
estimate  being  made  upon  the  basis  of  the  probable  duration 
of  the  life  of  the  tenant,  as  shown  by  the  tables  generally 
recognized  by  the  courts  as  authentic.    By  such  computation 
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the  value  of  an  undivided  one-fifth  interest  in  the  remainder 
was  shown  to  be  something  in  excess  of  the  amount  of  the 
judgment,  and  the  conclusion  was  therefore  drawn  that  the 
judgment  was  worth  its  face. 

There  can  be  no  doubt  that  for  many  purposes,  the  above 
mentioned  mode  of  determining  the  relative  value  of  a  life  es- 
tate on  the  one  hand  and  of  the  remainder  or  reversion  on  the 
other,  may  be  sufficiently  accurate,  and  may  produce  just  and 
satisfactory  results.  Such  would  be  the  case  where  the  tenant 
for  life  is  willing  to  relinquish  his  estate  and  accept  in  lieu  of 
it  a  just  and  equitable  proportion  of  the  entire  value  of  the 
land,  but  we  are  of  the  opinion  that,  as  applied  to  the  facts  of 
this  case,  it  would  establish  a  criterion  of  value  which  would 
be  unjust  and  delusive. 

In  determining  whether  property  sold  has  brought  an  ade- 
quate price,  the  ordinary  inquiry  is  as  to  its  market  value. 
If  it  is  property  of  a  kind  frequently  bought  and  sold  so  as 
to  establish  a  market  price,  the  question  is  comparatively  free 
from  difficulty.  But  if  there  is  no  established  or  ascertainable 
market  price,  it  is  proper  to  inquire  as  to  what  purchasers 
would  be  likely  to  give  for  the  property  in  question,  under  all 
the  circumstances,  if  given  a  fair  opportunity  for  competition. 
The  property  sold  in  this  case  was  a  judgment  against  an  in- 
solvent debtor,  its  only  value  arising  from  the  fact  that  it  en- 
titled the  owner  to  a  specific  lien  upon  an  estate  in  remainder 
after  the  termination  of  a  life  estate,  the  life  tenant  being 
sixty-one  years  of  age,  and  apparently  in  good  health.  Her 
life  expectancy,  as  shown  by  the  tables,  was  some  seven  or 
eight  years,  but  the  tables  furnished  no  criterion  by  which  it 
could  be  ascertained  how  long  she  would  in  fact  live.  She 
was  of  course  liable  to  die  at  any  moment,  and  there  was  a 
possibility  that  she  might  live  many  years  beyond  the  period 
of  expectancy  given  her  by  the  tables.  There  were  no  legal 
means  of  extinguishing  her  title  without  her  consent  by  pay- 
ing her  the  estimated  value  of  her  life  estate  computed  accord- 
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ing  to  the  tables,  and  while  she  lived,  whether  for  a  longer 
or  shorter  period  of  time,  her  life  estate  entitled  her  to  the 
exclusive  possession  and  enjoyment  of  the  entire  tract.  It 
follows  that,  for  all  practical  purposes,  a  purchaser  of  the 
judgment  would  obtain,  so  far  as  could  then  be  foreseen,  an 
interest  of  very  uncertain  value.  This  element  of  uncertainty, 
if  not  sufficient  to  deter  men  from  purchasing  altogether,  would 
naturally  and  necessarily  have  a  very  depressing  effect  upon 
the  price  which  purchasers  would  be  willing  to  offer.  Prudent 
men,  who  are  usually  disposed  to  deal  on  the  safe  side,  would 
be  likely,  in  fixing  the  price  they  would  be  willing  to  pay,  to 
estimate  the  probable  continuance  of  the  life  estate  at  its  ex- 
treme limit.  Mr.  Morrison,  in  his  negotiations  with  the  ap- 
pellee, only  announced  a  principle  upon  which  most  prudent 
men  would  have  been  likely  to  act,  when  he  told  her  that  he 
would  have  nothing  to  do  with  it  except  upon  the  basis  of  an 
expectation  that  the  life  tenant  would  live  a  long  time.  There 
is  no  evidence  upon  which  to  base  a  finding  that  the  judgment 
could,  at  the  time,  have  been  sold  at  its  face,  or  that  any  other 
purchaser  could  have  been  found  who  would  have  been  willing 
to  pay  a  larger  or  even  as  large  a  price  as  that  paid  by  the 
appellants,  but  all  the  evidence  there  is  on  the  subject  is  di- 
rectly the  other  way.  The  appellee  was  sent  by  the  appellants 
to  other  parties  to  find  a  purchaser,  and  the  highest  offer  she 
was  thus  able  to  obtain  was  $100. 

Our  conclusion  is,  that  there  is  no  ground  for  holding  that 
the  price  paid  by  the  appellants  was  inadequate ;  and  as  they 
have  shown  that  the  transaction  was  fair  and  honest  on  their 
part,  and  that  they  were  guilty  of  no  want  of  fidelity  to  the 
interests  of  their  client,  we  see  no  reason  why  the  purchase 
should  not  be  upheld.  In  our  opinion  the  decree  of  the  court 
below  setting  aside  the  assignment  of  the  judgment  and  charg- 
ing the  appellants  as  trustees  for  the  appellee  in  respect  to  the 
lands  purchased  under  the  execution  is  unwarranted  by  the 
evidence.  The  decree  will  therefore  be  reversed  and  the  cause 
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remanded  with  leave  to  the  parties  to  introduce  additional 
evidence  if  they  shall  so  desire  and  for  such  further  proceed- 
ings as  shall  not  be  inconsistent  with  the  rules  of  law  as  here- 
inbefore expressed.  j^^^^^^  reversed, 

ScHOLFiELD  and  Magruder,  JJ.  :  We  dissent  from  this 
opinion. 


John  H.  S.  Quick 

V. 

The  Village  of  Eiver  Forest. 
Filed  at  Ottawa  November  26, 1889. 

1.  Special  assessments  —  notice  of  application  for  confirmation  — 
V-'aiver  of  defects  therein.  The  voluntary  appearance  of  objectors  in  a 
proceeding  to  confirm  a  special  assessment,  and  the  filing  of  objections 
on  the  merits,  will  be  held  to  be  a  waiver  of  defects  in  the  notice  of  the 
application  for  confirmation. 

2.  Same — witnesses  —  competency  of  commissioners  to  impeach  their 
own  report.  Commissioners  appointed  by  a  city  or  village  council  or 
board  of  trustees  to  make  special  assessments  of  benefits  to  real  estate 
by  a  proposed  local  public  improvement,  can  not  be  called  as  witnesses 
to  impeach  their  report  by  showing  that  they  failed  to  discharge  their 
duties,  after  such  report  has  been  acted  upon  and  approved  by  the 
proper  municipal  authorities. 

3.  Same — evidence — declarations  of  commissioners  to  impeach  their 
report.  The  declarations  of  commissioners  appointed  to  make  special 
assessments  are  inadmissible  in  evidence  to  impeach  their  report,  on 
objection  made  to  the  confirmation  of  such  report. 

Appeal  from  the  County  Court  of  Cook  county ;  the  Hon. 
EiCHARD  Prendergast,  Judge,  presiding. 

Messrs.  Miller,  Leman  &  Chase,  for  the  appellant. 


Mr.  George  L.  Thatcher,  for  the  appellee. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  of  the  county  court  of 
Cook  county,  confirming  a  special  assessment  of  the  village 
of  Eiver  Forest,  ordered  to  pay  for  a  certain  drain  to  be  con- 
structed in  Chicago  avenue.  The  appellant  appeared  in  the 
county  court  and  filed  certain  objections  to  a  confirmation  of 
the  assessment,  and  on  a  trial  before  the  court,  a  jury  having 
been  waived,  he  called  as  a  witness  one  of  the  commissioners 
who  had  been  appointed  by  the  village  to  estimate  the  cost  of 
the  improvement,  and  offered  to  prove  that  he  had  no  meeting 
or  conference  at  any  time  with  the  other  commissioners,  or 
either  of  them,  in  regard  to  the  cost,  or  in  regard  to  said  esti- 
mate of  cost,  or  the  making  of  the  same,  and  that  no  such 
meeting  or  conference  was  had,  and  that  witness  did  not  make 
up  or  form  any  estimate  of  such  cost, — to  which  evidence  peti- 
tioner objected,  on  the  ground  that  it  was  not  competent  to 
impeach  the  written  return  or  report  of  said  commissioners  of 
the  estimate  of  such  cost,  by  the  evidence  of  one  of  the  com- 
missioners. The  objection  was  sustained,  and  the  evidence 
excluded  on  that  ground.  The  other  commissioners  were  also 
called,  and  objector  offered  to  prove  the  same  facts  by  them ; 
but,  upon  objection,  the  court  held  that  the  evidence  was  in- 
competent. 

Section  20,  of  article  9,  of  the  act  in  relation  to  cities,  vil- 
lages and  towns,  (Eev.  Stat.  1874,  p.  235,)  under  which  this 
proceeding  was  instituted,  provides  that  the  city  council  or 
board  of  trustees  shall  appoint  three  of  its  members,  or  any 
other  three  competent  persons,  who  shall  make  an  estima  e 
of  the  cost  of  a  contemplated  improvement,  including  labor, 
materials,  and  all  other  expenses  attending  the  same,  and  the 
costs  of  making  and  levying  the  assessment,  and  shall  report 
the  same  in  writing  to  said  council  or  board  of  trustees.  The 
three  commissioners  who  were  appointed  by  the  village  under 
this  section  of  the  statute,  made  out  and  signed  a  report  in 
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writing,  as  required  by  the  statute,  which  was  filed  and  ap- 
proved by  the  board  of  trustees  of  the  village,  and  the  question 
presented  by  the  offered  evidence  is,  whether  the  commissioners 
can  be  called  as  witnesses  to  impeach  their  own  report,  after 
it  has  been  accepted  and  approved  by  the  board  of  trustees. 

The  law  required  the  commissioners  to  meet  and  act  together 
in  estimating  the  cost  of  the  improvement  and  the  costs  of 
making  and  levying  the  assessment.  Their  duties  required 
investigation,  deliberation,  and  a  final  determination  of  the 
subject  referred  to  them  by  the  board  of  trustees,  and  we  are 
aware  of  no  authority  which  would  sanction  the  calling  of  such 
persons  to  stultify  themselves.  It  may  be  true  that  the  statute 
does  not,  in  terms,  require  such  commissioners  to  be  sworn ; 
but  their  acts  are  none  the  less  obligatory  and  binding.  Their 
duties  require  as  much  honesty  and  fidelity  where  they  are 
not  sworn,  as  if  they  were  acting  under  oath,  and  we  think  it 
would  be  establishing  a  dangerous  rule  to  allow  such  persons 
to  come  upon  the  witness  stand  and  impeach  their  voluntary 
action,  after  such  action  has  been  approved  and  acted  upon  by 
the  board  of  trustees.  We  are  not,  however,  without  authority 
on  the  question.  In  Wright  v.  City  of  Chicago,  48  111.  285,  it 
was  expressly  held  that  such  evidence  was  not  admissible. 

The  objector  also  offered  to  prove  the  declarations  of  the 
commissioners,  for  the  purpose  of  impeaching  their  report. 
They  were  not  parties  to  the  suit,  and  what  they  may  have  said 
could  not  be  binding  on  the  village,  and  if  they  were  not  com- 
petent to  testify  to  what  they  did,  as  we  have  seen  they  were 
not,  clearly  resort  could  not  be  had  to  their  declarations. 

The  next  objection  interposed  to  the  assessment  was,  "that 
the  commissioners  appointed  to  make  the  assessment  did  not 
estimate  what  proportion  of  the  total  cost  would  be  of  benefit 
to  the  public  and  what  proportion  would  be  of  benefit  to  the 
property  to  be  benefited,  and  apportion  the  same."  It  appears 
from  the  record,  that  the  estimated  cost  of  the  improvement, 
as  reported  by  the  commissioners  and  approved  by  the  board 
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of  trustees,  was  $6000.  Section  4  of  the  ordinance  providing 
for  the  improvement,  provided  that  one-half  of  the  cost  of  the 
improvement  should  be  paid  for  by  special  assessment,  to  be 
levied  upon  property  benefited  thereby,  and  the  remainder  of 
such  cost  should  be  paid  by  general  taxation.  Owing  to  the  , 
fact,  we  presume,  that  the  ordinance  provided  that  one-half 
of  the  amount  to  be  raised  should  be  paid  by  special  assess- 
ment and  one-half  by  general  taxation,  counsel  for  appellant 
arrive  at  the  conclusion  that  the  commissioners  appointed  to 
make  the  assessment  did  not  estimate  what  proportion  of  the 
total  cost  would  be  of  benefit  to  the  public  and  what  pro- 
portion would  be  of  benefit  to  the  property  to  be  benefited, 
and  apportion  the  same,  as  required  by  section  139.  In  this, 
however,  it  is  apparent  that  counsel  have  misapprehended  the 
true  condition  of  the  record.  The  ordinance  providing  for  the 
improvement,  the  commissioners'  report,  and  assessment  roll, 
were  put  in  evidence  by  the  petitioner,  and  the  certificate  ap- 
pended to  the  assessment  roll,  signed  by  the  commissioners, 
among  other  things,  contains  the  following: 

''River  Forest. — The  undersigned,  commissioners  appointed 
by  the  county  court  of  Cook  county  to  assess  one-half  the  cost 
of  *  *  *  do  hereby  certify  that  they  have  completed  the 
foregoing  assessment  roll,  showing,  etc. ;  *  *  *  that  before 
proceeding  to  make  said  assessment  they  were  duly  qualified 
before  entering  upon  their  duties,  as  appears  by  the  oath  hereto 
attached  ;  that  they  examined  the  locality  where  the  said  im- 
provement is  proposed  to  be  made,  and  the  lots,  blocks,  tracts 
and  parcels  of  land  which  will  be  specially  benefited  thereby, 
and  did  estimate  what  proportion  of  the  total  cost  of  said  im- 
provement will  be  of  benefit  to  the  public  and  what  proportion 
thereof  will  be  of  benefit  to  the  property  to  be  benefited,  and  did 
apportion  the  same  between  the  city  of  Chicago  and  such  prop- 
erty, so  that  each  shall  bear  its  relative  equitable  proportion." 

The  words  "city  of  Chicago"  are  evidently  used,  by  mistake, 
for  "Eiver  Forest." 
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From  the  foregoing  certificate  of  the  commissioners,  which 
is  a  part  of  the  assessment  roll,  it  is  apparent  that  the  com- 
missioners followed  the  requirement  of  section  139,  notwith- 
standing the  fact  that  the  ordinance  contained  a  provision  that 
one-half  of  the  amount  should  be  raised  by  general  taxation 
and  the  other  half  by  special  assessment.  So  far,  then,  as  this 
objection  of  appellant  is  concerned,  it  is  without  foundation. 

It  is  also  insisted,  that  the  notice  of  the  assessment,  and  of 
the  term  of  court  at  which  a  final  hearing  will  be  had,  was  not 
given  in  the  manner  required  by  law.  We  shall  not  stop  to 
determine  whether  the  notice,  in  all  respects,  conforms  to  the 
statute  or  not.  Tl\e  appellant  appeared  in  court  in  obedience 
to  the  notice,  and  filed  objections  to  the  confirmation  of  the 
report,  and  whether  the  notice  was  defective  or  not,  under  such 
circumstancea-,  is  a  matter  of  no  moment,  as  the  appearance 
without  objection  must  be  held  as  a  waiver  of  all  defects  con- 
tained in  the  notice. 

The  judgment  of  the  county  court  will  be  affirmed. 

Judgment  affirmed. 


John  B.  Frink 

V. 

Pratt  &  Co. 

Filed  at  Springfield  October  31, 1889. 

1.  Landlord's  lien — upon  crops — character  of  the  lien.  The  lien 
given  by  statute  to  a  landlord  on  the  crops  for  the  rent  of  the  premises 
does  not  invest  him  with  the  title  thereto,  either  general  or  special. 
For  any  injury  to  the  crops  grown  or  growing,  the  right  of  action  is  in 
the  tenant  alone.  The  legal  title  remains  in  the  tenant,  simply  charged 
with  the  lien  of  the  landlord,  and  such  lien  is  in  some  respects  analo- 
gous to  the  lien  given  by  law  to  officers  under  executions.  Without 
a  levy  or  taking  possession  of  the  crops,  the  landlord,  though  invested 
with  a  lien,  has  no  such  title  to  the  same  as  will  enable  him  to  maintain 
trover  for  their  conversion. 
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2.  The  landlord's  interest  in  the  crops  raised  by  his  tenant,  who  is  to 
pay  a  cash  rent,  is  that  of  a  mere  security  for  the  payment  of  the  rent. 
It  differs  from  the  security  of  a  chattel  mortgage,  in  which  the  legal 
title  passes  to  the  mortgagee.  In  case  of  a  chattel  mortgage,  trover  or 
replevin  lies  on  breach  of  its  condition. 

3.  Same — as  to  the  crops  of  a  different  year — from  that  for  which  the 
rent  is  due.  A  landlord's  lien  on  the  crops  of  a  given  year  is  confined 
to  the  rents  due  for  that  year.  He  will  have  no  lien  on  such  crops  for 
unpaid  rent  of  a  prior  year. 

4.  Trover — when  the  action  will  lie — essentials  to  support  the  action. 
In  trover,  the  plaintiff  must  recover  on  the  strength  of  his  own  title, 
without  regard  to  the  weakness  of  that  of  his  adversary.  It  is  a  pos- 
sessory action,  and  in  order  to  maintain  it,  the  plaintiff  must  show  in 
himself  either  a  general  or  a  special  property  in  the  thing  alleged  to 
have  been  converted.  It  is  essential  that  the  plaintiff,  at  the  time  of 
the  conversion,  should  have  not  only  the  right  of  property  in  the  chat- 
tel, but  also  the  right  to  the  immediate  possession. 

5.  The  plaintiff,  in  order  to  recover,  must  show  a  legal  title.  His 
right  to  possession  must  be  immediate,  absolute  and  unconditional, 
and  not  dependent  on  some  act  to  be  done  by  him.  It  is  not  enough 
that  he  has  a  mere  right  of  action,  or  a  right  to  take  possession  at  some 
future  day. 

6.  Same — by  landlord — to  recover  crops  from  purchaser  of  tenant. 
.  Where  a  landlord  has  not  invested  himself  with  the  right  to  the  pos- 
session of  his  tenant's  crops  by  the  issue  and  levy  of  a  distress  warrant, 
or  taken  other  measures  to  give  him  a  right  to  the  immediate  posses- 
sion, he  can  not  maintain  trover  against  a  purchaser  of  the  crops  from 
the  tenant,  whether  such  purchaser  took  with  or  without  notice  of  the 
landlord's  lien,  but  must  pursue  the  appropriate  remedy  given  him 
by  law. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Macon 
county ;  the  Hon.  C.  B.  Smith,  Judge,  presiding. 

By  written  lease,  March  11,  18S4,  Daniel  Wampler  became 
the  tenant  of  appellant  for  three  years,  at  a  yearly  rental  of 
$500  and  taxes  assessed  upon  the  premises  rented.  The  rent, 
by  the  terms  of  the  contract,  fell  due  on  the  first  day  of  Janu- 
ary each  year.  Wampler  occupied  the  farm  rented,  and  raised 
crops  thereon  in  the  years  1884  and  1885.  He  paid  about 
$351  of  the  first  year's  rental,  and  the  taxes  for  that  year,  but 
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he  paid  nothing  on  the  rent  of  1885,  falling  due  January  1, 
1886,  nor  the  taxes  of  1885.  On  the  11th  day  of  Decemher, 
1885,  Wampler  sold  all  the  corn  raised  on  the  demised  prem- 
ises that  year  to  one  Twaddell,  agent  of  appellees  at  Lake 
City,  in  Moultrie  county.  The  sale  was.  of  2498  bushels  of 
corn,  at  twenty-three  cents  per  bushel.  The  purchase  was 
made  December  11, 1885,  but  the  corn  was  not  paid  for  until 
January  1,  1886,  and  was  accepted  by  the  agent  of  appellees 
in  cribs  situated  on  the  farm  where  raised.  About  two  weeks 
afterward  Twaddell  shelled  the  corn  at  the  cribs,  had  it  hauled 
and  loaded  in  the  cars  at  Lake  City,  and  shipped  to  appellees 
at  Decatur,  who,  previous  to  its  arrival  at  Decatur,  had  sold 
the  same  to  parties  in  the  east,  and  it  was  forwarded  to  them. 
Appellant  brought  trover  against  appellees  to  recover  damages 
for  the  conversion  of  the  grain,  to  the  extent  of  the  rent  due 
and  unpaid  by  the  tenant.  It  was  contended  by  appellant, 
that  appellees,  through  their  agent,  Twaddell,  had  notice  that 
Wampler  was  appellant's  tenant,  or  had  notice  of  such  facts 
and  circumstances  as  was  sufficient  to  put  them  on  inquiry, 
and  therefore  were  not  purchasers  without  notice  of  appellant's 
rights.  This  was  denied  by  appellees,  and  in  respect  thereof  the 
testimony  is  conflicting.  It  was  also  contended,  that  whether 
appellees  had  notice  or  not,  they  were  liable  for  having  con- 
verted the  crops  grown  on  the  premises,  upon  which  appellant, 
as  landlord,  had  a  lien  for  the  rent  due  and  unpaid.  A  jury 
was  waived,  and  cause  tried  by  the  court,  by  consent.  The 
issues  were  found  for  the  defendants,  and  judgment  rendered 
accordingly.  The  Appellate  Court  affirmed  the  judgment,  and 
appellant  (plaintiff  below)  brings  the  record  to  this  court  by 
his  further  appeal. 

Messrs.  Blades  &  Neville,  for  the  appellant, 

Messrs.  Outten  &  Vail,  for  the  appellees. 
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Mr.  Chief  Justice  Shope  delivered  the  opinion  of  the  Court : 

Appellees  were  dealers  in  grain  at  Decatur,  Illinois.  Their 
agent  at  Lake  City  purchased  of  one  Wampler,  December  11, 

1885,  2498  bushels  of  corn,  in  cribs  on  the  farm  then  occupied 
by  Daniel  Wampler,  to  be  accepted  by  Twaddell  in  the  crib, 
and  full  payment  was  made  of  the  price  of  the  corn  January  1, 

1886.  Shortly  afterwards  the  corn  was  shelled,  hauled  to 
Lake  City,  and  shipped  to  appellees  at  Decatur,  by  their  agent, 
and  in  the  regalar  course  of  business  was  forwarded  by  appel- 
lees to  their  customers  in  the  eastern  cities.  This  is  an  action 
of  trover,  by  appellant,  against  appellees,  to  recover  damages 
for  the  wrongful  conversion  of  said  corn,  he  claiming  a  lien 
thereon,  as  landlord  of  Wampler,  for  rents  due  for  the  farm 
on  which  the  same  was  raised,  for  the  years  1884  and  1885. 

There  is  no  doubt  but  Wampler  was  the  tenant  of  appellant, 
under  a  written  lease,  by  which  the  farm  upon  which  the  corn 
in  controversy  was  raised,  was  demised  to  Wampler  for  three 
years.  The  rent,  payable  the  1st  of  January  of  the  next  year, 
was  $500  in  cash  and  the  taxes  accruing  on  the  land.  At  the 
time  of  the  sale  of  the  corn  there  was  due  and  unpaid  on  the 
rent  of  1884  about  $149,  while  upon  the  rent  for  1885,  which 
fell  due  January  1,  1886,  nothing  had  been  paid.  It  would 
seem  that  the  corn  sold  by  the  tenant  to  the  appellees  was 
the  crop  raised  in  1885,  and  if  that  be  so,  appellant  had  no 
lien  thereon  for  the  rent  of  the  year  1884  remaining  unpaid. 
(Prettyman  v.  Unland,  77  111.  206.)  However,  the  first  question 
presented  by  the  record  is,  whether  the  action  will  lie, — that 
is,  was  appellant  invested  with  such  right  of  property  in,  or 
right  to  the  possession  of,  the  corn  alleged  to  be  converted,  as 
would  enable  him  to  maintain  an  action  of  trover. 

In  trover  the  plaintiff  must  recover  on  the  strength  of  his 
own  title  to  the  property,  without  regard  to  the  weakness  of 
that  of  his  adversary.  It  is  a  possessory  action,  and  in  order 
to  maintain  it  the  plaintiff  must  show  in  himself  either  a  gen- 


Frink  v.  Phatt  &  Co. 


331 


Opinion  of  the  Court. 

eral  or  special  property  in  the  thing  converted.  [Davidson  v. 
Waldron,  31  111.  120.)  It  is  essential  that  the  plaintiff,  at  the 
time  of  the  conversion,  should  have  not  only  the  right  of  prop- 
erty in  the  chattel,  but  also  the  right  to  its  immediate  pos- 
session. (Chitty's  PL  149  ;  Bailey  v.  Godfrey  et  al  54  111.  509  ^ 
Forth  V.  Parsley,  82  id.  152 ;  Owens  et  al.  v.  Weedman,  82  id. 
409  ;  Bertholfv.  Qiiinlan,  68  id.  297.)  The  plaintiff  must  show 
a  legal  title.  His  right  to  possession  must  be  immediate,  ab- 
solute and  unconditional,  and  not  dependent  upon  some  act 
to  be  done  by  him.  (Owens  et  al.  v.  Weedman,  supra.)  Cooley, 
in  his  work  on  Torts,  p.  445,  says:  "When,  therefore,  it  is 
said  that  the  plaintiff  in  trover  must  have  had,  at  the  time  of 
the  conversion,  the  right  to  the  property  and  also  a  right  of 
possession,  nothing  more  can  be  intended  than  this :  that  the 
right  of  which  he  complains  he  has  been  deprived  must  have 
been  either  a  right  actually  in  possession,  or  a  right  immedi- 
ately to  take  possession.  It  is  not  enough  that  it  be  merely 
a  right  in  action,  or  a  right  to  take  possession  at  some  future 
day." 

The  statute  gives  the  landlord  a  lien  on  "the  crops  grown 
or  growing  upon  the  demised  premises  for  the  rent  thereof,'* 
etc.,  but  does  not  invest  him  with  the  title  thereto,  either  gen- 
eral or  special.  For  any  injury  to  the  crops  grown  or  growing, 
the  right  of  action  is  in  the  tenant  alone.  The  legal  title  re- 
mains in  the  tenant,  charged  with  the  lien  of  the  landlord 
thereon,  until  it  is  divested  in  some  mode  known  to  and  recog- 
nized by  the  law.  This  lien,  in  respect  to  the  legal  rights  of 
the  holder,  is  in  some  respects  analogous  to  the  lien  given  by 
law  under  executions.  An  execution  is  a  lien  upon  the  per- 
sonal property  of  the  debtor  not  exempt,  from  the  time  it  comes 
to  the  officer's  hands,  and  gives  the  officer  the  right  to  seize 
and  sell  the  same  for  the  satisfaction  of  the  judgment  upon 
which  it  has  issued.  But  without  a  levy,  or  reducing  the 
property  of  the  debtor  to  possession,  the  officer,  though  clothed 
with  a  lien,  has  no  such  title  to  the  property  as  will  enable 
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him  to  maintain  trover  for  its  conversion  by  another.  In 
Mulheisen  et  al.  v.  Lane,  82  111.  117,  it  is  held  that  an  officer 
acquires  no  such  interest  in  property,  prior  to  his  seizure 
thereof  under  his  execution,  as  will  give  him  the  right  to  re- 
cover the  value  thereof  in  an  action  of  trover,  or  the  property 
itself  in  replevin,  and  that  until  after  a  levy  he  has  no  such 
right  in  the  property  that  he  can  maintain  any  action  in  respect 
thereof,  and  that  the  mere  right  to  levy  upon  the  property  gives 
the  officer  no  interest  in  the  property  itself.  (See,  also,  David- 
son V.  Waldron,  supra;  Powers  v.  Wheeler,  63  111.  29.)  In  Watt 
V.  Scojield,  76  111.  261,  the  tenant,  before  his  rent  fell  dae, 
sold  the  entire  crop  to  Watt,  who  was  shown  to  have  had  no- 
tice of  the  landlord's  lien.  The  landlord  sued  Watt  in  trover 
before  issuing  a  distress  warrant.  The  court,  while  holding 
that  Watt  was  not  a  hona  fide  purchaser  without  notice,  and 
therefore  liable  to  the  landlord  in  an  appropriate  action,  held 
that  trover  would  not  lie. 

If,  then,  a  sheriff,  without  a  levy  of  his  execution,  can  not 
maintain  trover  for  a  conversion  of  the  execution  debtor's  prop- 
erty after  his  lien  has  attached,  it  is  difficult  to  perceive  upon 
what  principle  a  landlord,  having  a  mere  lien  on  his  tenant's 
crop,  can  maintain  an  action  of  trover  against  a  purchaser 
from  his  tenant,  either  with  or  without  notice  of  the  landlord's 
lien.  Until  the  landlord  has  issued  his  warrant  he  will  have 
no  such  title  or  interest  in  the  crop  itself  as  will  enable  him 
to  maintain  trover.  Until  then  he  is  not  even  entitled  to  the 
possession.  The  landlord's  interest  in  the  property  of  his 
tenant  who  pays  a  cash  rent,  is  that  of  a  mere  security  for  the 
payment  of  the  rent.  It  differs  materially  from  the  security 
of  a  chattel  mortgage.  In  the  case  of  a  chattel  mortgage,  the 
legal  title  passes  to  the  mortgagee  as  a  security  for  the  per- 
formance of  the  conditions  of  the  mortgage,  and  hence,  on  a 
breach  of  the  condition,  trover  or  replevin  w^ill  lie.  But  as 
between  landlord  and  tenant,  as  we  have  seen,  the  latter  holds 
the  legal  title,  subject  to  be  taken  away  by  appropriate  pro- 
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ceedings  to  enforce  the  landlord's  lien.  It  is  true  that  this  lien 
is  given  by  the  statute,  and  does  not  depend  upon  the  issue  or 
levy  of  the  distress  warrant  for  its  existence  or  vitality,  and 
that  it  may  be  enforced  against  or  upon  the  property  to  which 
it  attaches,  so  long  as  the  same  may  be  found.  Nor  do  we 
intend  to  be  understood  that  the  issue  and  levy  of  a  distress 
warrant  is  the  exclusive  or  only  remedy  for  the  assertion  or 
protection  of  the  landlord's  lien.  [Thompson  v.  Mead  et  al, 
67  111.  395 ;  Hunter  et  al  v.  Whitfield,  89  id.  231 ;  Wetsel  v. 
Mayers  et  al.  91  id.  497.)  Thus,  if  the  crop  of  the  tenant  be 
taken  on  execution  or  writ  of  attachment,  the  landlord's  lien 
upon  the  crops  grown,  for  the  rent  of  that  year,  whether  due 
or  not,  is  superior,  and  will  hold  the  property.  O'Hara  v. 
Jones,  46  111.  288 ;  authorities  supra. 

If  appellees  were  not  bona  fide  purchasers  of  the  corn,  with- 
out notice  of  appellant's  lien  thereon,  or  the  purchase  was 
made  to  defeat  the  landlord's  lien  by  placing  the  corn  beyond 
the  reach  of  a  distress  warrant  properly  issued,  an  appropriate 
remedy  is  provided.  Powers  v.  Wheeler  et  al.  63  111.  29 ;  Watt 
V.  Scofield,  supra;  Prettyynan  v.  Unland,  supra. 

All  questions  of  fact  controverted  between  the  parties  have 
been  settled  against  the  contention  of  appellant  by  the  judg- 
ment of  the  Appellate  Court. 

We  are  of  opinion  that  there  was  in  appellant  no  right  of 
recovery  in  this  cause,  and  the  judgment  of  the  Appellate  Court 
will  be  affirmed. 

Judgment  affirmed. 
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David  Quick 

V. 

The  Indianapolis  and  St.  Louis  Eailway  Company. 

Filed  at  Springfield  October  31, 1889. 

1.  RaHjEOADS — cars  undergoing  repairs — rule  requiring  signals  to  be 
>    placed  upon  them,  for  protection  of  servant — the  rule  construed.    A  rule 

of  a  railway  company  required  its  yardmasters  to  see  that  the  yards  be 
kept  in  good  order,  and  that  cars  passing  should  be  properly  inspected, 
and  that  all  cars  requiring  serious  repairs  be  promptly  sent  to  the  shops. 
By  another  rule  it  was  required  that  car  inspectors  should  report  to  and 
receive  their  instructions  from  the  master  mechanic,  but  should  obey  all 
orders  of  the  superintendent  or  trainmaster  and  report  to  them  as  they 
should  direct ;  that  they  should  make  such  repairs  as  might  be  required 
and  send  to  the  shops  all  cars  not  fit  for  service  ;  and  such  rule  then 
provided,  that  "when  making  repairs  to  cars  standing  on  main  track 
■or  side-track,  they  must  protect  themselves  by  placing  a  blue  signal  in 
the  draw-head  or  on  the  platform  or  step  of  the  car,  at  each  end  of  the 
train,  to  prevent  the  cars  from  being  coupled  to  or  moved  while  they 
are  making  repairs  :"  Held,  that  such  latter  part  of  the  rule  had  no 
application  to  cars  sent  to  the  yard  or  repair-shop  and  standing  in  the 
yard,  but  to  those  only  which  were  on  the  main  or  side-track. 

2.  Negligence — cars  in  repair  yard  —  omission  of  servant  to  place 
signals  upon  them — as  required  by  a  rule  of  the  company.  A  servant  of 
a  railway  company,  while  assisting  in  repairing  a  car  in  the  repair  yard, 
was  injured  by  the  engineer  upon  an  approaching  train  running  against 
such  car  without  any  signal  or  notice.  A  rule  of  the  company  required 
servants,  while  repairing  cars  standing  on  the  main  or  side-tracks,  to 
place  a  blue  flag  on  each  end  of  the  train  to  protect  themselves  from 
injury  by  the  coupling  on  to  such  cars.  Another  rule  required  that 
cars  sent  to  the  yards  for  repairs  should  be  marked  with  chalk,  which 
was  to  be  erased  when  the  repairs  were  completed,  and  such  mark  was 
placed  upon  the  car  being  repaired,  but  no  blue  flag  was  placed  upon 
either  end  of  such  car  :  Held,  that  the  failure  of  the  servant  to  place 
such  flag  on  the  car  was  not  such  negligence  on  his  part  as  to  preclude 
a  recovery  by  him.  , 

3.  Special  findings — as  controlling  the  general  verdict — and  herein, 
how  to  direct  a  special  finding .  In  an  action  in  such  case  the  jury  found 
a  general  verdict  in  favor  of  the  plaintiff,  and  in  response  to  special 
questions  found  that  no  flags  were  displayed  on  the  car  to  warn  the 
engineer  on  the  approaching  train  of  the  fact  that  the  plaintiff  was 
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under  the  car,  and  that  plaintiff  did  not  ask  for  or  inquire  after  the 
signal  flags  to  get  them  for  his  own  protection,  and  also  that  the  rules 
of  the  company  provided  that  servants,  when  making  repairs  to  cars 
standing  on  the  main  or  side-tracks,  should  protect  themselves  by- 
placing  a  blue  signal  in  the  draw-head  or  on  the  platform  of  the  car,  at 
each  end  of  the  train,  to  prevent  cars  from  being  coupled  to  or  moved 
while  they  were  making  repairs.  The  court,  on  the  special  flndings, 
rendered  judgment  for  the  defendant :  Held,  that  the  court  erred,  as 
such  findings  did  not  show  that  the  plaintiff  was  guilty  of  negligence. 

4.  If  the  defendant  company  desired  a  special  finding  of  the  jury 
on  the  question  of  the  plaintiff's  care  or  negligence,  it  should  have  sub- 
mitted to  them  whether  or  not  it  was  his  duty  to  put  out  blue  flags  on 
the  car  he  was  repairing,  or  whether  or  not  the  rules  of  the  company 
provided  for  putting  out  such  signals  when  making  repairs  at  the  place 
such  car  w^as  standing,  or  on  all  cars  being  repaired. 

Writ  of  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Coles  county ;  the  Hon.  C.  B.  Smith,  Judge,  presiding. 

Messrs.  Craig  &  Craig,  for  the  plainti£P  in  error. 

Mr.  John  T.  Dye,  and  Mr.  William  H.  DYe,  for  the  defend- 
ant in  error. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case,  by  plaintiff  in  error,  against 
defendant  in  error,  for  a  personal  injury,  alleged  to  have  re- 
sulted through  the  negligence  of  its  employes.  On  the  trial 
the  jury  returned  a  general  verdict  for  plaintiff,  and  assessed 
his  damages  at  $500. 

Both  parties  requested,  and  the  trial  court  directed,  that  the 
jury  find  specially  upon  several  questions  of  fact.  Those  sub- 
mitted at  the  request  of  the  defendant,  and  the  finding  of  the 
jury  on  the  same,  are  as  follows : 

Q.  "Did  the  injury  complained  of  in  the  declaration  result 
from  the  moving  up  a  car  on  a  track  in  the  yards  of  the  de- 
fendant in  attempt  to  attach  a  locomotive  thereto  while  Quick 
was  at  work  making  repairs  under  the  car  ? — Yes. 
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Q.  "Were  any  flags  displayed  on  said  car,  or  in  front  of  the 
same,  to  warn  the  engineer  of  the  approaching  train  of  the 
fact  that  plaintiff  was  at  work  under  said  car  ? — No. 

Q.  "Was  any  signal  or  warning  of  any  kind  given  to  the 
engineer  of  the  approaching  train  of  the  fact  that  the  plaintiff 
was  at  work  under  said  car  ?  If  so,  what  signal  or  warning 
was  given  ? — No. 

Q.  "Were  there  blue  flags  in  the  yard  of  said  company, 
where  said  accident  occurred,  at  the  time  Quick  went  under 
said  car,  provided  for  the  express  purpose  of  being  used  as 
signals  of  danger  when  car  repairers  or  inspectors  should  be 
at  work  under  cars  ? — No. 

Q.  "At  the  time  Quick  went  under  said  car  to  work,  did  he 
know  these  blue  flags  were  in  the  yard  ? — Yes. 

Q.  "Did  the  rules  of  the  defendant  company  provide,  that 
when  making  repairs  to  cars  standing  on  the  main  track  or 
side-track,  they  must  protect  themselves  by  placing  a  blue 
signal  in  the  draw-head  or  in  the  platform  of  the  car,  at  each 
end  of  the  train,  to  prevent  the  cars  from  being  coupled  to  or 
moved  while  they  are  making  repairs? — Yes. 

Q.  "Did  the  plaintiff,  Quick,  at  the  time  he  went  under  the 
car,  before  the  happening  of  the  accident  complained  of,  dis- 
play any  blue  flag  or  signal  of  any  kind  to  protect  himself 
from  danger  of  the  car  being  coupled  onto  or  moved  while  he 
was  under  the  car? — No. 

Q.  "Did  he  ask  for  or  inquire  after  the  signal  flags,  to  get 
them  for  his  own  protection? — No." 

On  motion  of  the  defendant,  judgment  was  entered  for  it 
on  the  special  findings,  notwithstanding  the  general  verdict. 
That  judgment  was  affirmed  in  the  Appellate  Court. 

The  only  controversy  in  this  court  is  as  to  whether  or  not 
the  special  findings  on  behalf  of  defendant  are  so  inconsistent 
with  the  general  verdict  as  to  justify  the  judgment  rendered 
by  the  circuit  court. 
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It  is  insisted  on  behalf  of  defendant  in  error,  that  the  special 
findings  of  the  jury  convict  the  plaintiff  of  such  negligence  on 
his  own  part  as  will  bar  his  right  of  recovery,  regardless  of 
the  negligence  of  the  employes  of  the  defendant,  and  upon 
that  theory  the  judgment  of  affirmance  in  the  Appellate  Court 
is  based.  There  is  nothing  appearing  on  the  face  of  the  fore- 
going special  findings  to  justify  the  claim  that  the  jury  found 
the  plaintiff  guilty  of  negligence.  To  warrant  any  such  con- 
clusion it  must  be  assumed  that  he  was,  at  the  time  of  the  in- 
jury, repairing  a  car  ''standing  on  the  main  track  or  side-track.^* 
The  evidence  clearly  shows  the  contrary  to  be  true.  He  was 
employed  by  the  company  in  its  shops  in  the  city  of  Mattoon, 
as  a  carpenter,  and  it  was,  among  other  things,  his  duty  to 
assist  in  the  repair  of  cars  at  that  place,  under  the  directions 
of  one  Lietchen,  foreman  of  the  car  department.  On  the  7th 
of  November,  1885,  a  freight  car  loaded  with  stone  was  placed 
in  the  shop-yard  for  repairs,  and  plaintiff  and  a  fellow- work- 
man were  directed  by  Lietchen  to  repair  it,  by  putting  in  a  pair 
of  wheels.  While  so  engaged,  being  under  the  car,  an  engine 
backed  into  the  yard,  and  in  attempting  to  couple  onto  the 
car  caused  the  injury  sued  for.  There  is  no  dispute  as  to  the 
fact  that  the  car  was  at  this  time  in  the  repair-yard,  some 
distance  north  of  the  main  track  and  switches.  It  appears 
from  the  evidence,  that  the  manner  of  repairing  cars  at  that 
place  was,  when  the  car  inspector  found  a  car  disabled,  and 
he  could  not  repair  it  on  the  track  or  side-track,  he  sent  it  to 
the  shop  or  yard,  there  to  be  repaired. 

Kule  198  of  the  company  was  introduced  in  evidence,  as 
follows  :  "Yardmasters  must  see  that  the  yard  is  kept  in  good 
order,  that  the  cars  passing  are  properly  inspected,  and  that  all 
cars  requiring  serious  repairs  are  promptly  sent  to  the  shops." 

One  of  the  strongly  contested  questions  of  fact  on  the  trial 
was,  whether  or  not  it  was  made  the  duty  of  plaintiff,  by  the 
rules  of  the  company  or  by  instructions  from  his  foreman,  to 
22—130  III. 
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put  a  blue  flag  or  signal  on  the  car  being  repaired,  to  protect 
himself  from  clanger  while  so  engaged.  The  plaintiff  con- 
tended that  the  rule  was,  when  a  car  was  sent  to  the  sliops  or 
repair-yard,  to  put  on  it  a  chalk  mark  indicating  the  repair 
needed,  which  remained  until  the  work  on  it  was  completed, 
and  then  erased ;  that  until  the  chalk  mark  was  taken  off  the 
car  could  not  be  rightfully  moved,  and  that  the  car  in  question 
had  been  so  marked,  and  the  marks  not  erased  at  the  time  he 
received  his  injury.  On  the  contrary,  defendant  insisted  that 
the  blue  flag  or  signal  was  to  be  placed  on  all  cars  being  re- 
paired, wherever  located ;  that  it  was  the  duty  of  the  workmen 
engaged  in  repairing  any  car  to  put  out  such  flag  or  signal 
for  their  own  protection,  and  that  engineers,  and  all  other 
employes  whose  duty  it  was  to  move  cars,  had  a  right  to  take 
out  all  cars  not  displaying  such  flags  or  signals.  On  this  issue 
the  company  introduced  in  evidence  this  rule : 

"Car  inspectors  will  report  to  and  receive  their  instruc- 
tions from  the  master  mechanic,  but  will  obey  all  orders  of  the 
superintendents  or  train  master,  and  report  to  them  as  they 
direct.  *  *  *  They  will  make  such  repairs  as  may  be 
required,  and  send  to  the  shops  all  those  not  fit  for  service. 
They  must  give  special  attention  to  the  passenger,  baggage, 
mail  and  express  cars,  and  permit  none  to  leave  their  stations 
that  are  not  in  good  running  order.  When  making  repairs  to 
cars  standing  on  main  track  or  side-track,  they  must  protect 
themselves  by  placing  a  blue  signal  in  the  draw-head  or  on 
the  platform  or  step  of  the  car,  at  each  end  of  the  train,  to 
prevent  the  cars  from  being  coupled  to  or  moved  while  they 
are  making  repairs." 

It  seems  too  clear  for  argument,  that  this  rule  can  not  be 
applied  to  the  car  on  which  plaintiff  was  working  when  injured. 
It  applies  only  to  "cars  standing  on  main  track  or  side-track." 
This  car  was  on  neither,  but  in  the  repair-yards.  There  is  a 
manifest  reason  why  the  rule  should  be  made  applicable  to 
the  one  and  not  the  other. 
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It  is  insisted,  however,  that,  regardless  of  the  applicability 
of  the  printed  rules,  the  proof  shows  that  by  the  instructions  of 
his  foreman,  and  by  the  usual  and  recognized  custom  among 
the  workmen,  it  was  the  duty  of  plaintiff  to  have  displayed 
such  signals,  or  to  see  that  it  was  done.  On  this  question  of 
fact  no  opinion  need  be  expressed ;  but  if  it  should  be  admitted, 
the  concession  would  not  help  defendant's  case  on  this  record. 
In  that  case,  under  the  former  practice,  it  would  have  been 
the  duty  of  the  trial  court  to  set  aside  the  general  verdict,  as 
contrary  to  the  evidence.  Under  the  present  statute,  if  the 
jury  had  found  that  it  was  his  duty,  generally,  to  have  put  up 
such  signals,  judgment  might  have  been  properly  rendered  for 
the  defendant  on  such  finding,  notwithstanding  the  general 
verdict.  But  the  jury  made  no  such  finding.  What  they  did 
find  was,  that  the  rules  of  the  defendant  provided,  that  when 
making  repairs  to  cars  standing  on  the  main  or  side-tracks,  the 
workmen  must  protect  themselves  by  placing  signals,  etc. 
Each  of  the  special  findings  in  this  case  may  be  true,  and  yet 
the  plaintiff  be  entirely  free  from  negligence,  for  the  simple 
reason  he  was  not  repairing  a  car  on  the  main  or  side-tracks. 
If  the  defendant  desired  a  special  finding  of  the  jury  on  the 
question  of  plaintiff's  care  or  negligence,  it  should  have  sub- 
mitted to  them  whether  or  not  it  was  his  duty  to  put  out  blue 
flags  on  that  car,  or  whether  or  not  the  rules  provided  for 
putting  out  such  signals  when  making  repairs  at  the  place  this 
car  was  standing,  or  on  all  cars  being  repaired. 

The  circuit  court  erred  in  entering  judgment  on  the  special 
findings,  and  for  that  error  the  judgment  of  the  Appellate 
Court  must  be  reversed.  The  cause  will  be  remanded  to  that 
court,  with  directions  to  reverse  the  judgment  of  the  circuit 
court,  and  remand  the  cause  to  that  court,  with  directions  to 
it  to  entertain  a  motion  for  a  new  trial  by  defendant,  if  one 
shall  be  made,  and  if  overruled,  to  enter  judgment  on  the  gen- 
eral verdict. 

Judgment  reversed. 
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The  People  ex  rel.  George  J.  Sayer 

V. 

GwYNN  Garnett  et  al. 

Filed  at  Springfield  October  31, 1889. 

1.  Mandamus — when  the  proper  remedy — generally.  The  absence  or 
want  of  any  other  adequate  and  specific  remedy  is  not,  of  itself,  suffi- 
cient to  lay  the  foundation  for  interference  by  mandamus. 

2.  Same — in  matters  of  judicial  discretion — not  to  serve  the  office  of  a 
writ  of  error.  A  writ  of  mandamus  will  not  be  issued  by  a  superior  to 
any  inferior  court  for  the  purpose  of  controlling  the  latter  in  the  exer- 
cise of  its  judicial  judgment  or  discretion. 

3.  Where  a  judge  of  an  inferior  court  refuses  to  act  in  a  matter 
brought  before  him  as  a  court,  mandamus  will  lie  to  compel  him  to 
proceed  with  the  case.  But  when  he  does  not  refuse  to  act,  but  in  the 
exercise  of  his  judicial  judgment  makes  a  ruling,  however  erroneous, 
mandamus  will  not  lie  to  control  his  judgment  and  require  him  to  vacate 
the  same.  The  writ  is  not  designed  to  serve  the  office  of  a  writ  of  error. 

4.  The  Appellate  Court  dismissed  an  appeal  from  an  order  of  the 
trial  court  overruling  a  motion  to  dissolve  an  injunction,  on  the  ground 
that  the  act  allowing  such  appeal  was  unconstitutional  and  void.  It 
was  held,  that  mandamus  would  not  lie  to  compel  the  judges  of  the 
Appellate  Court  to  vacate  the  order  of  dismissal,  however  erroneous  it 
might  be,  and  to  proceed  with  the  case,  and  this  although  the  relator 
might  have  no  other  remedy  for  the  review  of  the  judgment  of  the 
Appellate  Court. 

This  was  a  petition  filed  in  this  court  by  George  J.  Sayer, 
against  Gwynn  Garnett,  Thomas  A.  Moran  and  Joseph  E. 
Gary,  judges  of  the  Appellate  Court,  for  a  writ  of  mandamus 
to  compel  the  respondents  to  vacate  an  order  dismissing  an 
appeal. 

Messrs.  Moses  &  Newman,  for  the  petitioner. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the  Court : 

This  is  a  petition  filed  in  this  Court  at  the  June  Term,  1889, 
in  the  name  of  the  People  on  the  relation  of  George  J.  Sayer, 
for  a  peremptory  writ  of  mandamus  to  be  directed  to  the  judges 
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of  the  Appellate  Court  of  the  First  District,  commanding  them 
to  vacate  an  order,  entered  by  them,  dismissing  an  appeal 
taken  from  the  Circuit  Court  of  Cook  County  to  said  Appellate 
Court  for  want  of  jurisdiction,  and  also  commanding  them 
"to  cause  said  appeal  to  be  reinstated  upon  the  records  of  said 
Court  and  to  proceed  in  the  premises  as  by  law  and  by  the 
usages  of  said  Court  is  required." 

On  January  19,  1889,  one  Siegraund  Oppenheimer  and 
others  filed  a  bill  in  the  Circuit  Court  of  Cook  County  against 
the  said  Sayer,  and  obtained  an  order  for  an  injunction  against 
him  restraining  him  from  engaging  in  a  certain  business  there- 
in mentioned.  He  appeared  in  the  suit  and  filed  an  answer 
under  oath,  together  with  affidavits,  and  moved  to  dissolve  the 
injunction.  On  March  5,  1889,  the  Circuit  Court  entered  an 
order  refusing  to  dissolve  the  injunction  but  modifying  it  in 
several  particulars.  Sayer  then  made  a  motion  to  dissolve  the 
injunction  as  modified,  which  motion  was  overruled.  Kelator 
then  appealed  to  the  Appellate  Court  from  the  order  overrul- 
ing the  motion  to  dissolve  the  injunction  as  modified. 

The  appeal  was  taken  under  an  Act  of  the  Legislature,  ap- 
proved June  14,  1887,  entitled  "An  Act  to  provide  for  appeals 
from  interlocutory  orders  granting  injunctions  or  appointing 
receivers."  The  Appellate  Court  dismissed  the  appeal,  stating 
in  their  order  of  dismissal,  that  they  did  so  "for  the  reason 
that  so  much  of  the  statute,  under  which  said  appeal  was 
granted,  as  allows  appeals  from  orders  refusing  to  dissolve 
injunctions,  is  void." 

A  mandamus  will  not  be  issued  by  a  superior  to  an  inferior 
court  for  the  purpose  of  controlling  the  latter  in  the  exercise 
of  its  judicial  judgment  or  discretion.  Where  one  of  the  Ap- 
pellate Courts  of  this  State  dismisses  an  appeal  to  it  from  a 
Circuit  Court  for  want  of  jurisdiction,  it  thereby  judicially  de- 
termines a  question  incident  to  the  proceedings  and  properly 
arising  therein;  in  passing  upon  the  question  it  acts  in  a 
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judicial  capacity,  and,  therefore,  mandamus  will  not  lie  to 
compel  the  reinstating  of  the  appeal. 

In  exj)arte  Railway  Co.  103  U.  S.  794,  a  Circuit  Court  of 
the  United  States  had  dismissed  a  suit  and  dissolved  an  at- 
tachment on  the  ground  that  it  had  no  jurisdiction  to  issue 
the  attachment,  and  the  Supreme  Court  of  the  United  States 
refused  to  issue  a  mandamus  to  compel  the  Circuit  Court  to 
set  aside  its  order,  saying :  "it  is  an  attempt  to  use  the  writ 
of  mandamus  as  a  writ  of  error  to  bring  here  for  review  the 
judgment  of  the  Circuit  Court  upon  a  plea  to  the  jurisdiction 
filed  in  the  suit." 

In  ex  parte  B.  d  0.  R.  R.  Co.  108  U.  S.  566,  the  Federal 
Circuit  Court  had  sustained  a  motion  to  vacate  a  writ  of  re- 
plevin because  the  court  had  no  jurisdiction,  and  had  dis- 
missed the  action  ;  the  Federal  Supreme  Court  refused  to  issue 
a  mandamus  to  compel  the  Circuit  Court  to  take  jurisdiction 
of  the  replevin  suit,  and  said :  "In  ex  parte  Railway  Co.  103 
U.  S.  794,  it  was  expressly  decided  that  a  writ  of  mandamus 
could  not  be  used  to  bring  up  for  review  a  judgment  of  the 
Circuit  Court  on  a  plea  to  the  jurisdiction." 

In  the  People  v.  The  Judges  of  Dutchess  C.  P.  20  Wend.  658, 
the  Court  refused  to  issue  a  mandamus  to  compel  the  Judges 
of  the  court  of  common  pleas  to  vacate  an  order  quashing  an 
appeal  to  them  from  a  justice  of  the  peace  for  want  of  juris- 
diction, and  it  was  there  said:  "The  court  of  common  pleas, 
acting  within  the  scope  of  its  jurisdiction,  has  heard  and  de- 
cided a  matter  properly  brought  before  it  for  adjudication, 
and  the  question  is  whether  we  can,  by  mandamus,  require 
that  court  to  undo  what  it  has  done  on  the  ground  that  the 
decision  was  erroneous.  *  *  *  the  writ  of  mandamus  can- 
not be  awarded  for  the  correction  of  judicial  errors.  This 
court,  in  the  exercise  of  its  supervisory  power  over  inferior 
tribunals,  can  require  them,  by  mandamus,  to  proceed  to  judg- 
ment, but  w^e  cannot  dictate  what  particular  judgment  they 
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shall  render ;  much  less  can  we  require  them  to  retrace  their 
steps  and  reverse  a  decree  already  made." 

In  People  v.  Weston,  28  Cal.  639,  where  a  county  court  had 
dismissed  an  appeal  from  a  justice  of  the  peace  because  there 
was  no  stamp  on  the  return,  an  application  was  made  to  the 
Supreme  Court  of  California  for  a  writ  of  mandamus,  requir- 
ing the  County  Judge  to  proceed  and  try  the  cause  which  had 
been  appealed  to  it,  and  the  Supreme  Court  denied  the  writ, 
saying:  "The  Court  had  jurisdiction  to  enquire  and  deter- 
mine whether  the  appeal  had  been  properly  taken,  and  was 
then  pending  in  that  Court  or  not,  and  in  determining  that 
question  acted  judicially.  The  Court  did  not  refuse  to  act,  but 
acted,  and  judicially  determined  that  the  appeal  had  not  been 
properly  taken,  and  upon  this  ground  dismissed  it.  Where 
the  act  to  be  done  is  judicial  in  its  character  the  writ  will  not 
direct  in  what  manner  the  inferior  Court  shall  act,  but  only 
direct  it  to  act." 

In  Goheen  v.  Myers,  18  B.  Monroe,  424,  the  quarterly  court 
had  dismissed  an  appeal  from  a  justice  of  the  peace  for  want 
of  jurisdiction,  and  it  was  held  that  a  mandamus  would  not 
lie  to  compel  that  court  to  reinstate  the  case  and  hear  and 
determine  the  same.  The  Court  of  Appeals  of  Kentucky  there 
said:  "The  judge,  in  passing  upon  the  question  of  jurisdic- 
tion, was  obviously  acting  in  a  judicial  and  not  ministerial 
character,  and,  in  such  case,  as  already  stated,  a  mandamus 
will  not  lie  against  him  for  the  correction  of  his  judgment, 
however  erroneous." 

In  Treadway  v.  Wright,  4  Nev.  119,  a  mandamus  was  asked 
of  the  Supreme  Court  to  compel  a  District  Judge,  who  had 
dismissed  an  appeal  from  a  justice,  to  proceed  with  the  trial 
of  the  case  so  dismissed.  The  writ  was  refused,  and  the  Su- 
preme Court  said :  "The  judge  below  may  have  erred  in  dis- 
missing the  appeal,  but  it  is  very  certain  that  the  error  cannot 
be  corrected  by  mandamus.  *  *  *  To  do  so  would  be  simply 
to  convert  the  writ  of  mandamus  into  a  writ  of  error.  *  *  * 
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In  the  case  of  Cavanaugh  Y.  Wright,  2  Nev.  166,  the  Court  re- 
fused to  proceed  with  the  trial,  and  the  writ  issued  command- 
ing it  to  try  the  cause.  Hence,  this  is  not  a  case  in  point,  as 
here  the  Court  has  disposed  of  the  case  to  compel  the  trial  of 
which  this  writ  is  asked."  (High's  Ex.  Leg.  Eem.  sec.  173, 
176.) 

In  the  case  at  bar,  the  order  of  the  Appellate  Court  dis- 
missing the  appeal  recites,  in  addition  to  what  has  already 
been  quoted,  that  the  Court  has  "diligently  examined  and  in- 
spected as  well  the  record  and  proceedings  aforesaid  as  the 
matters  and  things  therein  assigned  for  error,  and  being  now 
sufficiently  advised,  etc.,  are  of  the  opinion  that  said  cause 
should  be  dismissed."  It  is  manifest,  from  the  language  of 
its  order,  that  the  Appellate  Court  acted  judicially  in  deter- 
mining that  the  appeal  should  be  dismissed.  That  Court  did 
not  refuse  to  act,  but  acted,  and  decided  that  the  portion  of 
the  statute  which  authorized  the  appeal  was  void.  Hence,  the 
writ  of  mandamus  cannot  be  used  to  compel  it  to  reverse  its 
decision.  The  Act  of  June,  1887,  itself  contemplates  that  the 
appeals  from  the  Circuit  Court,  for  which  it  provides,  may,  in 
certain  cases,  be  dismissed  by  the  Appellate  Court,  because  it 
specifies  that  a  solicitor's  fee  may  be  allowed  "i/  such  appeal 
is  dismissed." 

If  it  be  true,  that  the  relator  in  this  case  has  no  other  mode 
of  reviewing  the  action  of  the  Appellate  Court,  it  does  not 
follow  that  the  writ  of  mandamus  ought  to  be  issued.  "The 
absence  or  want  of  other  adequate  and  specific  legal  remedy 
is  not,  of  itself,  sufficient  to  lay  the  foundation  for  interference 
by  mandamus."  (High  on  Ex.  Leg.  Kem.  page  25,  2d  ed. 
sec.  19). 

Accordingly,  the  prayer  for  the  writ  of  mandamus  is  denied. 

Mandamus  refused. 
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The  German  Fire  Insurance  Company 

V. 

Wilhelmina  Gueck  et  al. 
Filed  at  Springfield  October  31,  18^. 

1.  Mistake — in  policy  of  insurance — reformed  in  equity.    If  the  con 
tracting  parties  to  a  policy  of  insurance  make  a  mistake  in  the  descrip- 
tion of  the  premises  insured,  or  in  the  names  of  the  insured,  a  courc  of 
equity,  upon  proper  proof,  may  reform  the  contract  and  correct  the 
mistake. 

2.  Insurance — waiver  of  proof  of  loss.  Proof  of  loss  under  a  policy 
of  insurance  is  waived  by  the  company  placing  its  refusal  to  pay  solely 
on  the  ground  that  the  insured  has  no  title  or  insurable  interest  in  the 
property  insured. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Calhoun 
county ;  the  Hon.  Cyrus  Epler,  Judge,  presiding. 

This  was  a  bill  in  equity,  brought  to  reform  a  policy  of  in- 
surance issued  by  the  German  Fire  Insurance  Company  to 
one  Fred  Gueck,  on  the  ground  it  purports  to  insure  his  in- 
terest in  certain  property,  when  it  should  have  insured  the 
interest  of  the  complainants,  whose  agent  they  claim  Fred 
Gueck  was,  and  on  the  further  ground  that  a  mistake  was 
made  in  the  description  of  the  land  on  which  the  building  was 
erected.  The  bill  also  seeks  to  enforce  payment  of  the  policy 
after  it  shall  be  reformed.  The  relief  sought  is  resisted  mainly 
on  two  grounds  :  First,  there  is  no  case  made  by  the  pleadings 
or  evidence  entitling  complainants  to  a  decree  to  reform  the 
policy;  and  second,  if  such  a  case  were  made,  the  evidence 
fails  to  show  the  complainants  are  entitled  to  a  decree  enforc- 
ing payment.  On  the  hearing  in  the  circuit  court,  on  the 
pleadings  and  evidence,  a  decree  was  rendered  in  favor  of  the 
complainants,  which,  on  appeal,  was  affirmed  in  the  Appellate 
Court. 
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Upon  looking  into  the  evidence,  it  appears  that  Christian 
Fiedler  died  intestate  on  the  23d  day  of  November,  1869  ;  that 
he  left  a  widow,  Wilhelmina,  and  Henry,  William,  Christian, 
Johanna  and  Charles  Fiedler,  and  Louisa  Simon  and  Rachel 
Bode,  as  his  heirs-at-law.  Fiedler  died  seized  of  the  north- 
west quarter  of  section  20,  township  11,  south,  range  2,  west, 
in  Calhoun  county.  The  widow  was  appointed  administratrix 
of  his  estate.  She  testified,  that  the  house  on  the  place,  when 
her  husband  died,  was  "not  fit  to  live  in,"  "and  the  county 
court  gave  her  permission  to  build  a  new  one,  which  she  did, 
at  a  cost  of  $2200."  The  testimony  shows  that  the  widow 
employed  Morris  Fisher  to  build  the  house.  He  commenced 
the  work  in  the  fall  of  1870,  and  finished  the  job  in  the  spring 
of  1871.  In  the  meantime,  on  January  6, 1871,  the  widow  was 
married  to  Fred  Gueck.  Fisher  was  agent  of  the  insurance 
company,  and  while  building  the  house  he  had  a  conversation 
with  Gueck  and  his  wife  in  regard  to  insuring  the  property. 
On  the  14th  day  of  October,  1872,  Gueck  called  on  Fisher  and 
informed  him  that  his  wife  had  concluded  to  insure  the  house 
for  $1400.  Fisher  filled  out  an  application.  It  was  not  read 
to  Gueck  or  any  of  the  parties  interested.  The  first  policy 
was  then  made  out,  and  taken  by  Gueck  to  complainants. 
About  five  years  afterwards  another  policy  was  issued,  in  re- 
newal of  the  first,  by  the  company.  On  or  about  October  13, 
1882,  a  third  policy  was  issued  by  the  company,  in  the  same 
amount,  for  five  years,  and  while  it  (policy  No.  209,025)  was 
in  full  force  and  effect,  to-wit,  on  or  about  October  15,  1886, 
the  house  burned  down,  and  became  a  total  loss. 

All  the  applications  are  in  the  handwriting  of  Morris  Fisher, 
the  agent  of  the  company,  and  are  signed,  "Fredrich  Gueck" 
and  "Fred  Gueck,"  respectively.  Gueck  never  knew  what  the 
applications  contained.  He  and  Mrs.  Gueck  left  all  this  busi- 
ness to  Fisher,  relying  on  him  to  have  all  the  papers  in  proper 
form.  The  third,  dated  October  18,  1882,  on  which  the  policy 
No.  209,025  was  issued,  is  the  foundation  of  this  suit.  The 
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land  is  incorrectly  described  as  being  in  section  5,  instead  of 
section  20,  as  before, — township  and  range  being  right.  The 
following  question  as  to  title  appears :  "5.  Title. — Have  you 
fee  simple  title?" — "Good." — "If  not,  what  kind  of  title  have 
you  ?" — to  which  there  is  no  answer. 

The  policies  were  all  issued  to  Fred  Gueck,  although  he 
had  no  interest  in  the  property  insured,  and  after  the  loss  the 
company  refused  to  pay,  on  the  ground  that  he  had  no  inter- 
est in  the  property,  predicating  its  refusal  upon  the  following 
clause  in  the  policy :  "In  case  the  interest  of  the  assured  in 
said  property  is  not  the  sole,  absolute  and  unincumbered  own- 
ership thereof,  both  at  law  and  in  equity,  this  company  shall 
not  be  liable  to  pay  to  the  assured,  by  virtue  of  this  policy, 
any  sum  exceeding  the  actual  cash  value  of  the  interest  of  the 
assured  at  the  time  of  the  loss." 

Messrs.  Wilderman  &  Hamill,  for  the  appellant : 
The  party  alleging  a  mistake  must  show  exactly  in  what  it 
consists,  and  the  evidence  must  be  clear  and  satisfactory. 
Hearn  v.  Insurance  Co.  20  Wall.  488  ;  Sutherland  v.  Sutherland, 
69  111.  488  ;  Emery  v.  Mohler,  id.  221 ;  Mead  v.  Insurance  Co. 
64  N.  Y.  456 ;  Ford  v.  Joyce,  78  id.  618 ;  May  on  Insurance, 
sec.  566  ;  Kerr  on  Fraud  and  Mistake,  409,  421,  422  ;  1  Story's 
Eq.  Jur.  sees.  152,  157. 

It  must  be  alleged  and  proved  that  the  mistake  was  mutual, 
— that  is,  the  mistake  of  both  parties, — that  both  parties  have 
done  what  neither  intended.  A  mistake  on  one  side  may  be 
ground  for  rescinding,  but  not  for  reforming,  a  contract.  Where 
the  minds  of  the  parties  have  not  met,  there  is  no  contract 
to  be  rectified.  May  on  Insurance,  sec.  566,  and  note ;  Kerr 
on  Fraud  and  Mistake,  409,  421,  422  ;  Pomeroy  on  Contracts, 
sec.  251 ;  Hearn  v.  Insurance  Co.  20  Wall.  488  ;  Sutherlayid  v. 
Sutherland,  69  111.  488 ;  Emery  v.  Mohler,  id  221 ;  Bishop  v. 
Insurance  Co.  49  Conn.  167 ;  Mead  v.  Insurance  Co.  64  N.  Y. 
456 ;  Wilson  v.  Byers,  77  111.  80. 
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Where  parties  neglect  to  acquaint  themselves  with  the  terms 
of  the  instruments,  although  they  have  them  in  their  posses- 
sion for  years,  or  where,  having  full  and  particular  knowledge 
of  the  facts,  they  do  not  acquaint  the  oilier  party  of  their  ex- 
istence, but  lead  such  other  party  to  infer  the  existence  of  a 
state  of  facts  differing  from  the  true  state,  relief  can  not  be 
granted  to  the  party  so  negligent  where  he  does  not  show  fraud 
or  overreaching.  BisJiop  v.  Insurance  Co.  49  Conn.  167;  Belt 
V.  Mehlen,  2  Cal.  159  ;  Graves  v.  Insurance  Co.  2  Cranch,  419  ; 
McDaniels  v.  Bank  of  Rutland,  29  Vt.  230  ;  Kinnerty  v.  Phos- 
phate Co.  21  S.  C.  226  ;  Robertson  v.  Smith,  11  Texas,  211. 

There  is  no  pretense  that  proofs  of  loss  were  furnished,  and 
this,  unless  waived,  is  a  bar  to  the  relief  sought.  4  Wait's 
Actions  and  Defenses,  78  ;  May  on  Insurance,  sees.  460,  465  ; 
Insurance  Co.  v.  School  Directors,  4  Bradw.  145 ;  O'Reilly  v. 
Insurance  Co.  60  N.  Y.  169. 

But  there  is  no  evidence  of  a  waiver  of  the  proofs  of  loss  in 
this  case.  There  was  no  general  or  other  denial  by  the  com- 
pany of  liability.  The  policy  declares,  in  express  terms,  "no 
act  or  omission  of  the  company,  or  any  of  its  officers  or  agents, 
shall  be  deemed,  construed  or  held  a  waiver  of  the  foregoing 
provisions  of  the  terms  and  conditions  of  this  policy,  nor  any 
extension  of  time,  etc.,  except  it  be  a  waiver  or  extension  in 
express  terms  and  in  writing,  signed  by  the  president  or  sec- 
retary of  the  company,"  and  the  adjuster,  by  his  letter  of 
January  13,  1887,  expressly  declared  the  company  had  not 
waived  the  proofs,  but  then  called  for  them.  Therefore,  the 
statement  of  Fisher,  that  the  adjuster  would  come  and  ad- 
just the  loss,  was  not  a  waiver.  May  on  Insurance,  sec.  471 ; 
Insurance  Co.  v.  School  Directors,  4  Bradw.  145  ;  Insurance  Co. 
V.  Conover,  98  Pa.  St.  384;  Walsh  v.  Insurance  Co.  73  N.  Y. 
5  ;  Van  Allen  v.  Insurance  Co.  64  id.  469  ;  Marvin  v.  Insurance 
Co.  85  id.  278;  39  Am.  Eep.  657;  Steen  v.  Insurance  Co.  89 
N.  Y.  315. 
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Messrs.  Pinero  &  Selby,  for  the  appellees : 

Equity  interferes  in  cases  of  written  agreements,  where 
there  has  been  an  innocent  omission,  or  insertion  of  a  mate- 
rial stipulation  contrary  to  the  intention  of  the  parties.  Stone 
V.  Hale,  52  Am.  Dec.  187. 

Mistakes  in  contracts  may  be  shown  by  parol.  Gillespie  v. 
Moon,  7  Am.  Dec.  563. 

In  law,  the  written  instrument  contains  the  true  agreement 
of  parties.  But  equity  has  a  broader  jurisdiction,  and  will 
open  the  written  contract  to  let  in  an  equity  arising  from  facts 
perfectly  distinct  from  the  sense  and  construction  of  the  in- 
strument itself.    Gillespie  v.  Moon,  7  Am.  Dec.  562. 

Equity  will  relieve  in  case  of  mistake  in  drawing  a  life  policy. 
(Parsons  v.  Hosmer,  1  Am.  Dec.  58.)  Yet  if  the  company  led 
the  assured  into  a  mistake  which  would  operate  as  a  fraud  on 
his  rights,  if  he  were  thereby  deprived  of  the  benefits  intended 
by  the  policy,  and  the  complainant  being,  by  such  mistake, 
deprived  of  his  remedy  at  law,  we  think  he  has  a  right  to  re- 
sort to  a  court  in  chancery  for  relief.  Harris  v.  Insurance  Co, 
51  Am.  Dec.  449. 

A  contract  made  under  a  mistake,  or  in  ignorance  of  a  ma- 
terial fact,  is  relievable  in  equity.  Miles  v.  Stevens,  45  Am. 
Dec.  634,  and  cases  quoted  therein. 

Equity  will  relieve  against  mistake  at  law  in  drawing  an 
instrument,  so  as  to  make  it  conform  to  the  plain  intention  of 
the  parties.  Evarts  v.  Strode  s  Admrs.  38  Am.  Dec.  744;  Mor- 
ris v.  Insurance  Co.  2  id.  365. 

The  company's  refusal  to  pay  obviates  proof  of  loss.  Pen- 
nell  V.  Insurance  Co.  73  111.  303  ;  Insurance  Co.  v.  Gary,  83  id. 
457;  Insurance  Co.  v.  WhiteJiill,  25  id.  470;  Insurance  Go.  v. 
Maguire,  51  id.  342. 

If  the  proof  was  insufficient,  all  irregularities  were  waived 
by  failing  to  point  out  the  objections.  Insurance  Co.  v.  Dun- 
more,  75  111.  16 ;  Insurance  Co.  v.  Schueller,  60  id.  465  ;  Insur- 
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ance  Co.  v.  Harmer,  59  Am.  Dec.  685 ;  Insurance  Co.  v.  Lewis, 
18  111.  560;  Insurance  Co.  v.  Rogers,  119  id.  487. 

Notice  to  agent  is  notice  to  the  company.  Insurance  Co, 
V.  Wells,  89  111.  82. 

The  adjuster  refusing  to  pay  on  account  that  the  property 
was  not  in  the  name  of  the  owner  in  the  policy,  would  estop 
the  company  from  demanding  proofs.  Grange  Mill  Co.  v. 
Western  Association  Co.  118  111.  401. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

If  the  contracting  parties  to  a  policy  of  insurance  make  a 
mistake  in  the  description  of  the  premises,  or  in  the  names  of 
the  insured,  a  court  of  equity,  upon  proper  proof,  has  juris- 
diction to  reform  the  contract  and  correct  the  mistake,  as  held 
in  Keith  v.  Glohe  Ins.  Co.  52  111.  518,  and  Home  Ins.  Co.  of 
Texas  v.  Myer,  93  id.  271.  Here,  the  land  upon  which  the 
house  was  located  was  described  as  being  in  section  5,  instead 
of  section  20.  The  parties  never  owned  or  pretended  to  own 
land  in  section  5,  and  had  no  intention  of  insuring  a  house 
in  that  section.  The  intention  of  Fisher,  the  agent  of  the  in- 
surance company,  and  the  intention  of  Gueck,  who  was  acting 
for  the  complainants,  was  to  insure  the  house  which  Fisher 
had  erected  in  section  20  for  Mrs.  Wilhelmina  Gueck,  and  the 
evidence  leaves  no  room  for  doubt,  that  by  mutual  mistal^e 
section  5  was  written  in  the  policy,  when  the  intention  was  to 
write  section  20  therein. 

As  respects  the  other  question, — that  the  policy  was  issued 
io  Fred  Gueck  when  the  intention  was  to  issue  it  to  and  in 
the  name  of  the  complainants, — we  think  this  finding  in  the 
decree  may  be  regarded  as  sustained  by  the  evidence.  Gueck 
had  no  interest  in  the  property  insured,  and  never  claimed 
any  interest  therein.  What  reason  could  he  have  for  taking 
a  policy  in  his  own  name  when  he  had  no  insurable  interest 
in  the  property  ?  Moreover,  he  testified  that  he  transacted  the 
business  for  the  complainants  ;  that  he  never  read  the  policies, 
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but  intrusted  the  whole  matter  to  Fisher,  the  agent,  to  make 
out  the  policies  correctly.  The  widow  testified  that  she  could 
not  read  English,  and  could  read  but  little  German ;  that  her 
husband  brought  the  policies  home  and  put  them  in  a  drawer. 
She  supposed  they  were  all  right,  and  never  read  them.  Fisher 
says  that  he  understood,  from  the  conversation  with  Gueck, 
that  he  owned  the  property ;  but  in  view  of  the  other  facts 
disclosed  by  the  record,  he  is  entirely  mistaken.  He  built  the 
house  for  the  widow  and  heirs,  and  at  the  time  knew  they 
owned  the  property.  Moreover,  he  was  assessor  of  the  county, 
and  assessed  the  land  upon  which  the  house  was  built  as  prop- 
erty belonging  to  the  estate  of  Fiedler.  From  these  facts,  he 
could  not  be  mistaken  in  regard  to  the  ownership  of  the  prop- 
erty. It  may  be  conceded  that  a  court  of  equity  might  not 
interpose  to  correct  a  mistake  unless  the  mistake  was  a  mu- 
tual one,  emanating  from  both  the  contracting  parties ;  but 
upon  giving  due  weight  to  all  the  evidence,  we  are  inclined  to 
hold  that  the  court  was  justified  in  finding  that  the  policy,  by 
mistake  of  the  parties,  misdescribed  the  premises  upon  which 
the  house  insured  was  erected,  and  in  finding  that  the  policy 
was  issued  in  the  name  of  Gueck  by  mistake. 

It  is  also  claimed  that  the  decree  was  erroneous  on  the 
ground  that  the  insured  failed  to  make  proof  of  loss.  There 
was  no  question  here  in  regard  to  the  value  of  the  property 
destroyed,  nor  in  reference  to  the  loss  being  an  honest  one. 
Indeed,  the  only  ground  upon  which  the  company  predicated 
its  refusal  to  pay  the  loss  was,  that  Gueck,  in  whose  name  the 
policy  issued,  had  no  interest  in  the  property  insured.  This 
case  falls  clearly  within  the  ruling  in  Grange  Mill  Co.  v.  West- 
ern Assurance  Co.  118  111.  396,  where  it  was  held,  proof  of  loss 
under  a  policy  of  insurance  is  waived  when  the  company  places 
its  refusal  to  pay  solely  on  the  ground  that  the  assured  had 
no  title  or  insurable  interest  in  the  property  destroyed. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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Caroline  W.  Benneson  et  al. 

V. 

William  T.  Savage  et  aL 
Filed  at  Springfield  October  31, 1889. 

1.  Pleading  and  evidence — in  chancery — instrument  sued  on  made 
a  part  of  the  bill — as  controlling  the  pleading.  On  bill  to  foreclose  a 
trust  deed,  a  variance  between  the  contract  described  in  tlie  bill  and 
that  in  the  trust  deed  securing  the  same  is  unimportant,  when  the 
contract  and  trust  deed  are  made  part  of  the  bill  as  exhibits.  In  such 
case,  the  court  will  give  the  contract  and  trust  deed  the  legal  effect  to 
which  they  may  be  entitled,  even  though  that  may  have  been  miscon- 
ceived by  the  pleader. 

2.  A  bill  in  chancery  to  foreclose  a  trust  deed  recited  that  the  in- 
terest on  the  principal  note  secured  by  the  trust  deed  should  be  paid 
"according  to  interest  coupons  thereto  annexed."  The  coupons  were 
made  a  part  of  the  bill  as  exhibits:  Held,  that  the  coupons  must  be 
read  to  ascertain  their  precise  terms,  and  if  it  was  thereby  shown  that 
the  coupons  described  in  the  bill  and  those  described  in  the  deed  of 
trust  were  the  same,  there  will  be  no  variance. 

3.  Suretyship — extension  of  time — release.  A  mortgage  or  deed  of 
trust  of  a  third  party,  given  as  a  security  for  a  note  of  the  principal 
debtor,  recited  that  it  was  provided  in  the  note  that  the  holder  thereof 
might  extend  the  time  for  the  payment  of  the  whole  or  any  part  thereof, 
on  the  maker  executing  coupons  for  interest  to  accrue  thereon  during 
such  extension  :  Held,  that  an  extension  of  the  time  of  payment  of  the 
note  by  the  holder  upon  the  maker  giving  such  coupons,  did  not  re- 
lease the  mortgage  security. 

4.  Same — failure  of  holder  of  debt  to  satisfy  the  same  by  a  purchase 
of  land  from  the  principal  debtor.  The  holder  of  a  note  secured  by  the 
mortgage  of  a  third  person,  bought  lands  of  the  principal  debtor,  giv- 
ing a  note  therefor  in  a  sum  greater  than  that  so  secured.  These  lands 
were  attached  for  the  debt  of  the  vendor,  and  the  sale  was  declared 
fraudulent  and  void:  Held,  on  bill  to  foreclose  the  mortgage,  that  the 
holder  of  the  note  so  secured  could  not  be  charged  with  the  value  of 
these  lands,  which  were  taken  in  payment  of  his  grantor's  debts. 

5.  Interest  coupons  —  on  extension  of  time — rate  of  interest — and 
whether  the  coupons  are  within  the  power  given.  A  mortgage  given  to 
secure  the  debt  or  note  of  another  authorized  the  holder  of  the  note  to 
extend  the  time  of  payment  upon  the  maker  giving  coupon  notes  for 
the  interest  which  would  accrue  during  the  extension:    Held,  that  au- 
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tliority  to  execute  coupons  necessarily  implied  authority  to  fix  the  rate 
of  interest  they  should  bear  after  maturity  at  any  rate  not  prohibited 
by  law,  such  coupons  being  a  part  of  the  debt  secured  by  the  mortgage. 

6.  A  mortgage  to  secure  the  debt  of  another,  evidenced  by  a  note, 
and  coupons  for  the  interest,  provided  that  the  holder  might  extend 
the  time  of  payment  of  the  whole  or  any  part  of  the  debt  upon  the 
debtor  giving  further  coupons  for  the  interest  on  the  time  so  extended. 
The  note  required  that  both  the  principal  and  the  interest  should  be 
paid  at  the  payee's  banking  house  in  Quincy,  Illinois,  with  current  rate 
of  exchange  on  New  York.  It  was  objected,  on  bill  to  foreclose,  that 
the  coupons  omitted  the  words,  "with  the  current  rate  of  exchange  on 
New  York:"  Held,  that  these  words  were  not  necessary  for  two  reasons  : 
First,  because  neither  the  deed  of  trust  nor  the  note  required  them  to 
be  inserted  in  the  coupons ;  and  second,  because  their  omission  in  no 
way  tended  to  change  or  enlarge  the  liability  of  the  mortgagor. 

7.  Kevocation  of  power — hy  death  of  donor — of  a  power  coupled 
with  an  interest.  A  mortgage  given  by  one  to  secure  the  note  of  another, 
with  interest  coupons,  gave  a  power  to  the  holder  of  the  note  and  cou- 
pons to  extend  the  time  of  payment  on  certain  conditions:  Held,  that 
the  death  of  the  mortgagor  did  not  revoke  the  power,  as  it  was  coupled 
with  an  interest  in  the  creditor. 

"Writ  of  Error  to  the  Appellate  Court  for  the  Third  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Circuit  Court 
of  Adams  county;  the  Hon.  S.  P.  Shope,  Judge,  presiding. 

William  T.  Savage  filed  his  bill  in  chancery,  in  the  circuit 
court  of  Adams  county,  against  Charles  A.  Savage  and  others, 
to  foreclose  a  certain  mortgage,  which  was  in  form  a  deed  of 
trust.  The  following  statement,  taken  from  the  printed  argu- 
ment filed  by  the  counsel  for  plaintiffs  in  error,  is  a  sufficiently 
full  statement  of  the  pleadings : 

"The  case  set  up  in  the  bill,  in  brief,  is  this  :  That  on  March 
29,  1873,  Charles  A.  Savage,  being  indebted  to  the  banking 
firm  of  L.  &  C.  H.  Bull  in  the  sum  of  $6000,  'made  his  certain 
contract  in  writing'  with  them  for  the  payment  of  the  same 
in  three  years  after  said  date,  with  interest*  thereon,  payable 
semi-annually,  at  the  rate  of  nine  per  cent  per  annum  till  due, 
and  ten  per  cent  thereafter,  which  said  contract  in  writing,  or 
so  much  of  it  as  remained  unpaid  at  the  time  the  bill  was  filed, 
23—130  III. 
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consisted  of  a  promissory  note,  with  divers  recitals  and  condi- 
tions therein,  and  two  original  interest  coupons,  Nos.  5  and  6, 
thereto  attached;  that  on  the  same  day, — March  29, 1873, — 
said  Charles  A.  Savage,  Elvey  W.  Savage  and  Anna  Wells,  to 
secure  the  said  contract  of  indebtedness,  executed  the  said 
trust  deed;  that  afterwards  said  firm  of  L.  &  C.  H.  Bull  as- 
signed said  contract  of  indebtedness,  or,  rather,  the  parts 
thereof  that  remained  unpaid,  without  recourse,  by  their  in- 
dorsements on  the  said  note  and  two  coupons,  respectively; 
that  afterwards,  when  said  principal  sum  became  due,  exclusive 
of  grace,  March  29,  1876,  William  T.  Savage  extended  the 
credit  on  the  same  to  April  1,  1878,  and  attached  to  the  said 
original  contract  four  additional  interest  coupons,  numbered 
7,  8,  9  and  10,  executed  by  the  said  Charles  A.  Savage,  to 
cover  the  interest  to  accrue  during  said  extension.  Each  of 
said  interest  coupons — original  and  extension — has  a  forfeit 
or  penalty  clause  added,  that  if  not  paid  at  maturity  it  shall 
bear  interest  from  maturity  at  the  rate  of  ten  per  cent  per 
annum;  that  afterwards,  in  June,  1879,  all  of  said  instru- 
ments— said  note,  two  original  coupons  and  four  extension 
coupons — were  merged  in  a  judgment  of  the  circuit  court  of  said 
Adams  county,  against  said  Charles  A.  Savage,  for  $8652.78, 
in  a  suit  at  law  of  said  William  T.  Savage  against  said  Charles 
A.  Savage  ;  that  said  William  T.  Savage,  as  holder  of  said  con- 
tract of  indebtedness,  under  the  provisions  of  said  trust  deed, 
paid  taxes,  $344.18,  and  insurance,  $363.50,  on  the  premises 
in  controversy;  that  said  note  and  interest,  and  said  judg- 
ment, and  said  disbursements  for  taxes  and  insurance,  and 
arrears  of  interest  thereon,  are  due  and  unpaid,  etc. ;  that 
Elvey  W.  Savage  died  July  19,  1873,  the  owner  of  record  of 
the  premises  in  said  trust  deed,  whereby  the  trustees  in  said 
trust  deed  became" ousted  of  their  power  to  sell,"  etc. 

The  defenses  set  up  in  the  answer  of  the  plaintiffs  in  error 
to  the  bill,  are  mainly  based  upon  the  alleged  facts  that  the 
property  in  controversy  was  and  is  the  property  of  the  plain- 
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tiffs  in  error,  and  that  by  virtue  of  the  trust  deed  it  occupied 
the  position  of  a  surety  for  the  indebtedness  in  said  trust  deed 
described,  v^ith  all  the  rights  and  immunities  incident  to  such 
position.    Said  defenses  are,  in  short,  as  follows : 

''First — That  the  contract  of  indebtedness  set  up  in  the  bill, 
and  claimed  to  be  secured  by  said  trust  deed,  is  not  the  con- 
.  tract  of  indebtedness  described  in  said  trust  deed,  but  another 
and  essentially  different  contract  of  indebtedness,  and  there- 
fore is  not  and  never  was  secured  by  said  trust  deed. 

''Second — If  said  two  contracts  of  indebtedness  should  be 
construed  to  be  one  and  the  same  contract  of  indebtedness, 
and  to  be  secured  by  said  trast  deed  as  against  the  plaintiffs  in 
error,  as  sureties,  aforesaid,  in  respect  to  their  said  property, 
then  the  contract  of  the  extension  of  the  credit,  alleged  in  the 
bill,  without  the  knowledge  or  consent  of  the  plaintiffs  in  error, 
or  either  of  them,  as  alleged  in  the  answer,  released  and  dis- 
charged said  property  from  the  lien  of  said  trust  deed. 

"Third — If,  in  the  opinion  of  the  court,  said  premises  were 
not  released  from  the  lien  of  said  trust  deed  by  said  extension 
<}ontract,  then  William  T.  Savage,  at  the  time  said  contract  of 
indebtedness  matured,  being  fully  informed  of  the  utter  insol- 
vency of  Charles  A.  Savage,  the  principal  debtor,  and  having, 
at  the  same  time,  within  his  power  and  control  a  sufficient 
amount  of  the  funds  and  assets  of  said  Charles  A.  Savage  to 
fully  discharge  said  contract  of  indebtedness,  and  having  a 
perfect  right  to  so  apply  said  funds,  and  failing  and  neglecting 
«o  to  do,  these  circumstances,  in  connection  with  other  affirma- 
tive acts  of  the  said  William  T.  Savage,  done  at  the  same  time 
and  shortly  thereafter,  indicative  of  bad  faith  towards  said 
sureties,  operated  to  release,  and  did  release,  said  premises 
from  the  lien  of  said  trust  deed. 

"Fourth — If,  in  the  opinion  of  the  court,  neither  of  the  above 
defenses  proves  available,  then  a  series  of  transactions  between 
said  William  T.  Savage  and  said  Charles  A.  Savage,  themselves 
alone  or  in  conjunction  with  others,  extending  from  April  21, 
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1875,  to  May  26,  1876,  inclusive,  and  including  said  assign- 
ment, said  extension  and  said  neglect  to  discharge  said  con- 
tract of  indebtedness  with  said  Charles'  own  funds,  all  fully 
set  up  in  said  answer,  and  all  done  and  suffered  in  bad  faith 
toward  said  sureties,  and  all  done  with  the  fraudulent  design 
and  purpose  of  removing,  then  and  forever,  all  the  property 
and  assets  said  Charles  had  in  the  world,  from  the  reach  of 
said  sureties  for  the  payment  of  the  debt  for  which  their  prop- 
erty was  bound,  as  aforesaid,  to  the  great  damage  and  injury 
of  said  sureties,  had  the  effect,  in  law,  to,  and  did,  in  fact,  dis- 
charge said  premises  from  the  lien  of  said  trust  deed." 

A  cross-bill  was  filed,  which  is  but  an  amplification  of  the 
answer.  It  charges  that  none  of  the  defendants  in  error  has, 
in  fact,  any  interest  in  or  claim  or  lien  upon  said  premises  in 
controversy,  but  if  either  of  them  has  any  such  claim,  interest 
or  lien,  such  claim,  interest  or  lien  is  subject  and  subordinate 
to  the  title  and  rights  of  the  plaintiffs  in  error  therein.  It  asks 
that  said  trust  deed  be  declared  and  decreed  cancelled,  and  for 
naught  held;  that  the  trustees  therein  be  required  to  cancel 
the  same  of  record ;  that  the  title  of  the  plaintiffs  in  error  to 
the  premises  described  in  said  trust  deed  be  decreed  by  the 
courts  to  be  superior  and  paramount  to  all  and  every  of  the 
claims  of  each  and  every  of  the  defendants  in  error  upon  the 
same  premises.  The  cross-bill  was  taken  as  confessed  against 
defendants  in  error,  Minerva  Merrick,  Edward  Wells,  El  ward 
H.  Buckley,  Arathusa  Woodruff,  and  the  Board  of  Education 
of  the  city  of  Quincy,  Illinois,  and  decree  entered.  Answer 
was  filed  by  the  other  defendants  thereto,  putting  in  issue  its 
allegations. 

The  cause  was  heard  on  bill,  exhibits,  answer,  cross-bill, 
answer  and  proofs,  and  the  court  decreed  that  the  cross-bill 
be  dismissed,  and  that  complainant  have  foreclosure  as  prayed 
in  and  by  the  original  bill,  and  that  decree  was  affirmed  on 
error,  in  the  Appellate  Court  for  the  Third  District.  The 
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record  comes  to  this  court  by  error  on  the  judgment  of  the 
Appellate  Court  affirming  the  decree  of  the  circuit  court. 

Other  facts  material  to  an  understanding  of  the  case  are 
stated  in  the  opinion  of  the  court. 

Mr.  W.  H.  Benneson,  for  the  plaintiffs  in  error : 
Property  of  one  person  pledged  or  mortgaged  to  answer  for 
the  debt  of  another,  occupies  the  position  of  a  surety,  and  any- 
thing which  discharges  a  surety  will  discharge  such  pledged 
or  mortgaged  property.  White  v.  Ault,  19  Ga.  551 ;  Robinson 
V.  Gee,  1  Ves.  Sr.  251 ;  Ryan  v.  Shawneetown,  14  111.  20  ;  Hill 
V.  Whitmer,  2  Phil.  72 ;  Lowry  v.  McKinney,  68  Pa.  St.  292. 

A  wife  who  joins  her  husband  in  a  mortgage  of  her  own 
property  to  secure  his  debt,  is  a  surety,  and  entitled  to  all  the 
rights  and  privileges  as  such.  Cord  on  Eights  of  Married 
Women,  sec.  522;  Neimcewicz  v.  Gahn,  3  Paige,  614;  Haw- 
ley  V.  Bradford,  9  id.  200 ;  Fitch  v.  Cotheal,  2  Sandf.  Ch.  29 ; 
Loomer  v.  Wheelright,  3  id.  135  ;  Vartie  v.  Underwood,  18  Barb. 
562. 

The  contract  of  a  surety  is  to  be  strictly  construed,  and  is 
not  to  be  enlarged  or  extended  by  implication.  Reynolds  v. 
Hall,  1  Scam.  35 ;  Field  v.  Rawlings,  1  Gilm.  581 ;  Sharp  v. 
Bedell,  5  id.  88;  Waters  v.  Simpson,  2  id.  570;  Railroad  Co, 
Y.Higgins,  58  111.128;  Warner  y.  Campbell,  26  id.  282;  Mix 
V.  Singleton,  86  id.  194 ;  People  v.  Tompkins,  74  id.  482  ;  Phil- 
lips V.  Manyfacturing  Co.  88  id.  305  ;  Ryan  v.  Shawneetoicn,  14 
id.  20;  Miller  Y.  Stewart,  9  Wheat.  680;  5  Cond.  727;  Stidl 
V.  Hance,  62  111.  52. 

Any  material  alteration  in  the  contract  made  by  the  cred- 
itor and  principal  debtor,  or  by  either  with  the  assent  of  the 
other,  without  the  consent  of  the  surety,  discharges  the  surety. 
Theobald  on  Principal  and  Surety,  119;  Waters  v.  Simpson, 
2  Gilm.  570;  Cunningham  v.  Wrenn,  23  111.  64;  Newlan  v. 
Harrington,  24  id.  206  ;  People  v.  Organ,  27  id.  27 ;  Benedict 
V.  Miner,  58  id.  19;  Ryan  v.  Shawneetown,  14  id.  20;  Hobbs 
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V.  Rite,  4  Pa.  St.  348 ;  Britton  v.  Dierker,  46  Mo.  591 ;  Bank 
of  Commerce  v.  McChord,  4  Dana,  191 ;  Boatt  v.  Brown,  13 
Ohio  St.  364 ;  Fidmer  v.  Leitz,  68  Pa.  St.  237 ;  Neff  v.  ^Zor- 
ner,  63  id.  327 ;  Kountz  v.  Hari,  17  Ind.  329 ;  Dewey  v.  i^^ecZ, 
40  Barb.  16 ;  Bank  of  Limestone  v.  Penick,  2  T.  B.  Mon.  98  ; 
Hall  V.  McHenry,  19  Iowa,  521;  Pahlman  v.  Ta^Zor,  75  111. 
629  ;  Haines  v.  Dennett,  11  N.  H.  180  ;  Agawam  Bank  v.  Sears, 
4  Gray,  95 ;  Whitcher  v.  iJaW,  5  B.  &  C.  269. 

If  the  conditions  upon  which  a  surety  agrees  to  be  bound 
are  known  to  the  creditor,  and  they  are  not  complied  with, 
the  surety  is  discharged.  Copp  v.  Smith,  3  Scam.  177 ;  Cun- 
ningham  v.  Wrenn,  23  111.  64;  Strickler  v.  Cunningham,  58  id. 
293;  Burt  v.  McFadon,  id.  479;  Jones  v.  Keer,  30  Ga.  93; 
Bacon  v.  Chesney,  1  Stark.  N.  P.  192;  Campbell  v.  French,  6 
T.  E.  200;  Archibald  on  Principal  and  Surety,  154. 

A  valid  agreement  between  the  creditor  and  the  principal 
debtor,  without  the  consent  of  the  surety,  for  an  extension  of 
credit  on  the  indebtedness,  discharges  the  surety.  Waters  v. 
Simpson,  2  Gilm.  570;  Davis  v.  People,  1  id.  409;  Galhreatk 
V.  Fidlerton,  53  111.  127;  Ryan  v.  Shawneetown,  14  id.  20; 
Warren  v.  Campbell,  26  id.  282;  Flyn  v.  Meed,  27  id.  323; 
Kennedy  v.  Evans,  31  id.  258. 

The  surety  has  the  right,  when  the  debt  for  which  he  is 
bound  becomes  due,  to  resort  to  equity  to  compel  the  creditor 
to  the  enforcement  of  the  contract  against  the  principal  debtor, 
or  he  can  pay  the  debt  himself,  and  proceed  against  the  prin- 
cipal debtor  for  repayment,  and  if  deprived  of  either  of  these 
rights,  without  his  consent,  by  the  creditor,  he  is  discharged. 
King  v.  Baldwin,  2  Johns.  Ch.  554 ;  Taylor  v.  Beck,  13  111.  376  ; 
Flynn  v.  Meed,  27  id.  323 ;  Waters  v.  Simpson,  2  Gilm.  570. 

The  contract  of  suretyship  imports  entire  good  faith  and 
confidence  between  the  parties  in  regard  to  the  whole  trans- 
action ;  and  while  the  creditor  is  not  bound  to  take  active 
measures  to  collect  the  debt  of  the  principal  debtor,  good  faith 
requires  that  he  shall  do  no  affirmative  act  that  will  operate 
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to  the  prejudice  of  the  surety,  and  if  he  does  any  such  affirm- 
ative act,  the  surety  will  be  discharged.  1  Story's  Eq.  Jur. 
sees.  323,  325  ;  Hohhs  v.  Rue,  4  Pa.  St.  348 ;  People  v.  White, 
11  111.  341 ;  Pearl  v.  Wellmans,  id.  352  ;  Taylor  v.  Beck,  13  id. 
376;  Moor  v.  Bowmaker,  3  Price,  214;  7  id.  223. 

Fraud  by  the  creditor,  in  relation  to  the  obligation  of  the 
surety,  or  by  the  principal  debtor,  with  the  knowledge  or  as- 
sent of  the  creditor,  will  discharge  the  surety.  Boynton  v. 
Rohh,  22  111.  525 ;  Phares  v.  Barbour,  49  id.  370 ;  Kennedy  v. 
Evans,  31  id.  258. 

A  surety  is  entitled  to  the  benefit  of  any  security  the  cred- 
itor holds  for  the  payment  of  the  same  debt,  and  if  the  cred- 
itor parts  with  it,  or  by  his  gross  neglect  it  is  lost,  the  surety 
is  discharged  pro  tanto.  Story's  Eq.  Jur.  sec.  326  ;  Phares  v. 
Barbour,  49  111.  370. 

When  the  creditor  of  an  insolvent  debtor  has  means  of  the 
debtor,  actually  or  potentially,  in  his  hands,  sufficient  to  sat- 
isfy the  debt,  with  no  restrictions  as  to  the  application  of  said 
means,  and  he  does  not  retain  the  same,  or  if  he  diverts  the 
same  to  other  purposes  than  the  payment  of  the  debt,  the 
surety  is  discharged,  at  least  pro  tanto.  Law  v.  East  India  Co. 
4  Ves.  824;  Wright  v.  Austin,  56  Barb.  13  ;  Fegley  v.  McDon- 
ald, 89  Pa.  St.  128;  Theobald  on  Principal  and  Surety,  143. 

A  bare  authority  to  do  a  thing  remains  revocable  at  the  will 
of  the  grantor  thereof,  until  some  act  is  done  under  it  whereby 
the  rights  of  others  are  affected ;  and  the  death  of  the  grantor 
before  any  such  act  is  done,  per  se  vacates  such  authority. 
Story  on  Agency,  sees.  463,  465 ;  1  Parsons  on  Contracts, 
73-75. 

Mr.  William  W.  Berry,  for  the  personal  representatives  of 
William  T.  Savage,  deceased,  defendants  in  error,  after  a  con- 
sideration of  the  evidence,  and  the  facts  shown  thereby,  made 
the  following  points,  among  others : 
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The  money  was  borrowed  by  Charles  A.  Savage,  and  with 
his  wife's  consent  expended  in  improving  her  property.  If  he 
was  insolvent,  as  insisted,  and  even  if  her  property  was  not 
formally  pledged  to  secure  the  debt,  a  court  of  equity  would 
compel  satisfaction  out  of  it.  But  here,  the  property  of  the 
wife  that  had  been  benefited  by  the  outlay  of  the  money  bor- 
rowed by  the  husband,  was  pledged  for  the  payment  of  that 
money  in  an  instrument  executed  with  all  the  formalities  of 
the  law.  In  this  instrument  the  contract  evidencing  the  debt, 
with  its  provisions  for  interest  and  extension  of  time,  was  set 
forth  with  exceptional  particularity,  and  it  is  simply  trifling 
to  seek  to  distinguish  between  the  contract  signed  by  Charles 
A.  Savage,  promising  to  pay  the  money  borrowed,  and  the  con- 
tract set  out  in  the  deed. 

But  it  is  not  more  so  than  the  claim  that  the  security  is 
discharged  by  reason  of  the  extension  of  the  time  of  payment 
of  the  note.  The  trust  deed  makes  provision  for  this,  and  not 
only  that,  but  it  designates  exactly  the  manner  by  which  this 
extension  is  to  be  evidenced,  namely,  by  annexing  coupons  to 
the  note. 

The  coupons,  except  as  to  dates  and  amounts,  are  copies 
of  those  originally  attached,  as  intended  by  the  parties  execut- 
ing the  trust  deed.  The  note  itself,  and  the  deed  of  trust  re- 
citing it,  both  provide  that  the  interest  after  the  maturity  of 
the  note  was  to  change  from  nine  to  ten  per  cent.  With  this 
increase  of  interest  the  coupons  had  nothing  whatever  to  do. 
The  coupons  were  made  in  accordance  with  the  contract. 

Where  a  power  is  coupled  with  an  interest,  it  is  not  impaired 
or  revoked  by  the  death  of  the  party  giving  it.  Story  on 
Agency,  sec.  477;  Walker  v.  Denison,  86  111.  142. 

Nothing  was  realized  from  the  Nebraska  lands,  as  they  were 
seized  on  attachment.  A  careful  calculation  will  show  that 
the  decree  was  not  too  large. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court ; 

It  will  be  most  convenient  to  notice  the  several  objections 
urged  in  argument  against  the  decree  of  the  circuit  court,  in 
their  order  of  precedence  upon  the  record. 

First — It  is  objected  that  the  contract  described  in  the  bill 
and  that  described  in  the  trust  deed  are  not  the  same,  and 
that  therefore  the  trust  deed  is  not  a  security  for  the  contract 
described  in  the  bill.  A  copy  of  the  trust  deed  is  made  part  of 
the  bill  as  an  exhibit,  and  it  is  therefore  unimportant,  even  if  it 
be  conceded  that  the  pleader  misconceived  its  legal  effect,  for 
the  instrument  itself  being  thus  before  us,  we  will  give  it  that 
legal  effect  to  which  it  is  entitled.  Allen  et  al.  v.  Woodruff 
et  al  96  111.  11. 

The  trust  deed  recites,  among  other  things,  as  follows : 

"Whereas,  the  said  Charles  A.  Savage  is  justly  indebted  to 
the  party  of  the  third  part  in  the  sum  of  $6000,  according  to 
the  tenor  and  effect  of  a  certain  promissory  note  executed  by 
him,  of  even  date  with  this  deed,  and  payable  three  years  after 
date,  to  the  order  of  the  said  party  of  the  third  part,  in  the 
aforesaid  sum  of  money,  for  value  received,  with  interest  there- 
on at  the  rate  of  nine  per  cent  per  annum  from  the  date  of 
the  said  note  until  due,  and  at  the  rate  of  ten  per  cent  per 
annum  after  due,  until  the  said  principal  sum  is  fully  paid, — 
both  principal  and  interest  being  payable  at  the  banking  house 
of  L.  &  C.  H.  Bull,  in  Quincy,  Illinois,  with  the  current  rate 
of  exchange  on  New  York.  The  first  payment  of  interest  on 
said  note  is  to  be  made  on  the  first  day  of  October,  A.  D.  1873, 
for  the  period  ending  on  that  day,  and  thereafter  the  interest 
is  to  be  paid  semi-annually,  on  the  first  days  of  April  and  Oc- 
tober in  each  year,  until  the  last  payment  of  interest,  which 
is  to  be  made  for  the  remaining  period  on  the  day  of  the  ma- 
turity of  the  said  note,  according  to  interest  coupons  thereto 
annexed  ;  and  in  and  by  said  note  it  is  further  provided,  that 
the  holder  thereof  may  extend  the  time  for  the  payment  of  the 
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whole  or  of  any  part  thereof,  on  the  maker  executmg  coupons 
for  interest  to  accrue  thereon  during  such  extension,  at  a  rate 
not  exceeding  ten  per  cent  per  annum,  payable  at  the  dates 
named  in  said  note  for  the  payment  of  interest,  such  coupons  to 
be  annexed  to  said  note,  and  to  be  evidence  of  such  extension." 

The  coupons  described  in  the  bill  provide,  that  if  they  are 
not  paid  at  maturity  they  shall  bear  interest  after  that  date  at 
the  rate  of  ten  per  cent  per  annum,  and  this,  it  is  contended, 
is  entirely  different  from  the  coupons  in  the  foregoing  recital. 
We  are  unable  to  concur  in  this  construction  of  the  recital. 
The  language  of  the  recital,  it  will  be  observed,  is,  that  the 
interest  shall  be  paid  "according  to  interest  coupons  thereto 
annexed," — that  is,  annexed  to  the  note  or  contract, —  and 
so  the  coupons  are  themselves  made  a  part  of  the  recital,  and 
must  therefore  be  read  to  ascertain  their  precise  terms.  [Jones 
et  al.  V.  King  et  al.  86  111.  225.)  And  when  this  is  done,  it  is 
seen  that  the  coupons  described  in  the  bill  and  the  coupons 
described  in  the  recital  are  the  same  coupons. 

Second — It  is  next  objected  that  the  mortgage  was  released 
by  reason  of  the  extension  of  the  time  of  the  payment  of  the 
debt  without  the  consent  of  the  mortgagors,  Elvey  W.  Savage 
and  Anna  Wells,  who  were  the  real  owners  of  the  mortgaged 
property.  The  mortgage  expressly  recites,  as  was  seen  siipraj 
that  it  is  provided  in  the  note  which  it  secures,  "that  the 
holder  thereof  may  extend  the  time  for  the  payment  of  the 
whole  or  of  any  part  thereof,  on  the  maker  executing  coupons 
for  interest  to  accrue  thereon  during  such  extension."  But  it 
is  contended,  first,  that  this  does  not  warrant  an  extension  of 
time  without  the  consent  of  the  sureties  ;  and  second,  that  the 
extension  was  not  made  in  accordance  with  the  terms  of  the 
deed. 

1st.  Counsel  insist  that  the  mortgagors  do  not,  by  this,  do 
any  more  than  consent  to  the  continuance  of  the  mortgage 
in  the  event  they  shall  themselves  hereafter  consent  to  an  ex- 
tension of  the  contract.    But  that,  as  has  been  seen,  is  not 
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the  purport  of  the  language  employed,  and,  plainly,  it  is  not 
within  its  reasonable  contemplation.  The  mortgagors  consent 
that  the  holder  of  the  note  may  extend  the  time  for  its  pay- 
ment upon  the  maker  executing  and  annexing  to  the  notes 
coupons  for  interest, — that  is,  they  consent,  if  that  shall  be 
done,  the  mortgage  shall  continue, — for  there  is  nothing  else 
to  which  their  consent  can  have  effective  application  ;  and  this 
is  put  beyond  reasonable  doubt  by  the  condition  of  defeasance^ 
wherein  it  is  recited  : 

"Now,  if  the  said  Charles  A.  Savage,  his  heirs,  executors  or 
administrators,  shall  well  and  truly  pay,  or  cause  to  be  paid, 
unto  the  said  party  of  the  third  part,  or  to  the  legal  holder  of 
the  said  promissory  note,  the  principal  sum  therein  mentioned,, 
with  the  interest  to  accrue  thereon,  *  *  *  or  as  the  said 
principal  or  interest  may  become  payable  by  virtue  of  any 
extension  of  time  for  the  payment  of  said  note,  which  may  be 
made  as  therein  provided,  and  of  the  interest  coupons  to  be  in 
that  case  thereto  annexed,  *  *  *  then  and  in  that  case 
this  deed  shall  become  and  be  void,  and  the  property  hereby 
conveyed  shall  be  released  at  the  proper  cost  and  charge  of 
the  said  party  of  the  first  part,  and  their  legal  rejDresentatives. 
But  if  the  said  Charles  A.  Savage,  his  heirs,  executors  or  ad- 
ministrators, shall  fail  to  pay,  or  cause  to  be  paid,  to  the  said 
party  of  the  third  part,  or  to  the  legal  holder  of  the  said  note, 
any  of  the  principal  sum  payable  thereby,  or  any  installment 
of  interest  thereon,  at  the  respective  times  when  the  said  prin- 
cipal sum,  or  any  installment  of  interest  thereon,  shall  become 
due  and  payable  by  the  tenor  and  effect  of  said  note  and  said 
original  interest  coupons,  respectively,  or  as  the  said  principal, 
or  any  part  thereof,  or  interest  thereon,  may  become  payable 
by  virtue  of  any  extension  of  time  for  the  payment  of  said  note, 
or  any  part  thereof,  which  may  be  made  as  therein  provided, 
and  of  the  interest  coupons  to  be  in  that  case  thereto  annexed, 
*  *  *  then  and  in  such  case  this  deed  shall  remain  in  full 
force  and  virtue,  and  the  said  promissory  note,  with  the  in- 


364 


Benneson  et  al.  v.  Savage  et  al. 


Opinion  of  the  Court. 

terest  accrued  thereon,  and  all  moneys  which  may  have  been 
advanced  and  paid  by  the  said  party  of  the  third  part,  or  the 
legal  holder  or  holders  of  said  note,  for  the  purposes  herein- 
before expressed,  with  the  aforesaid  interest  thereon,  shall 
thereupon,  each  and  every  of  them,  in  respect  to  and  for  the 
purposes  of  the  trust  hereby  created,  become  and  be  presently 
due  and  payable,  and  the  said  parties  of  the  second  part,  or 
the  survivor  of  them,  or  the  executors  or  administrators  of  such 
survivor^  may  thereupon  at  once  proceed  to  sell  the  property 
hereby  conveyed." 

2d.  Counsel  for  plaintiffs  in  error  insist  that  the  only  dis- 
cretion given  to  the  holder  of  the  note  is  to  fix  the  rate  of  inter- 
est reserved,  within  the  limits  prescribed,  and  that  providing 
that  the  coupons  shall  bear  interest  after  that  date  at  the  rate 
of  ten  per  cent  per  annum,  is  beyond  the  power  conferred  by 
the  mortgage,  and  hence  that  it  can  not  be  held  to  secure  such 
a  contract.  But  the  executing  of  a  coupon  is  the  executing 
of  an  instrument,  which,  ex  vi  termini,  ■  bears  interest  after 
maturity, — if  no  rate  is  expressed,  six  per  cent ;  and  at  the 
date  of  executing  these  coupons,  any  rate,  not  exceeding  ten 
per  cent,  might  be  fixed  by  agreement  of  the  parties.  (Harper 
et  al.  V.  Ely  et  al.  70  111.  581 ;  Humphreys  et  al.  v.  Morton  et  al. 
100  id.  602.)  And  so,  under  a  familar  rule  applicable  to  such 
cases,  authority  to  execute  coupons  necessarily  implies  author- 
ity to  fix  the  rate  of  interest  they  shall  bear  after  maturity,  at 
any  sum  not  prohibited  by  law ;  and  it  is  held  that  a  coupon 
is  a  part  of  the  debt  covered  by  the  mortgage  which  secures  its 
bond.  Daniell  on  Neg.  Inst.  sec.  1491a;  Gilbert  v.  W.  C.  V. 
M.,  etc.  R.  R.  Co.  33  Gratt.  599. 

It  is  suggested  that  there  is  omitted  from  these  coupons 
the  words,  "with  the  current  rate  of  exchange  on  New  York." 
There  are  two  plainly  sufficient  answers  to  this :  First,  these 
words  are,  by  no  language  of  the  deed  of  trust  or  of  the  note 
which  it  secures,  required  to  be  inserted  in  the  coupons.  It  is 
required  that  "both  principal  and  interest"  shall  be  paid  "at 
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the  banking  house  of  L.  &  C.  H.  Bull,  in  Quincy,  Illinois,  with 
the  current  rate  of  exchange  on  New  York;"  but  this  is  the 
language  of  the  note  only,  and  it  is  nowhere  required  that  such 
language,  or  any  part  of  it,  shall  be  embodied  in  the  coupons. 
Second,  the  omission  of  this  language  in  nowise  tends  to  change 
and  enlarge  the  burden  of  the  mortgagors,  and  they  can  not 
therefore  complain  of  it. 

Third — It  is  further  objected,  that  the  power  to  extend  the 
time  of  payment  was  a  naked  power,  and  that  it  was  revoked 
by  the  death  of  Elvey  W.  Savage.  In  our  opinion,  this  is  a 
misapprehension  of  the  character  of  the  power.  The  trustees, 
it  is  conceded,  took  but  a  naked  power.  But  this  clause  was 
intended  to  affect  the  substantial  rights  of  the  debtor  and  the 
creditor.  As  is  contended  by  counsel  for  plaintiffs  in  error, 
the  extension  of  the  time  of  payment  of  the  debt  without  the 
consent  of  the  surety  would  operate  to  release  the  surety ;  and 
80,  on  like  principle,  here,  such  extension  would  release  the 
mortgage.  That  could  not  concern  the  trustees,  but  it  would 
materially  injure  the  creditor.  To  prevent  that, — that  is,  to 
continue,  for  the  benefit  of  the  creditor,  the  lien  of  the  mort- 
gage,— this  power  was  inserted, — a  power  not  to  the  trustees, 
but  to  the  debtor  and  creditor,  to  continue  the  mortgage  as 
they  extended  the  time  for  the  payment  of  the  money  ;  and  so 
it  is  a  power  coupled  with  an  interest,  and  not  revoked  by  the 
death  of  the  mortgagor.    Walker  v.  Denison,  86  111.  142. 

Fourth — It  is  contended,  that  when  the  note  secured  by  this 
mortgage  matured,  defendant  in  error  had  it  within  his  power 
to  have  applied  assets  of  Charles  A.  Savage  in  his  hands,  in 
full  discharge  of  the  debt,  but  failed  to  do  so,  and  diverted  such 
assets  to  other  purposes.  This  is  claimed  to  be  proved  by  a 
transaction  between  defendant  in  error  and  Charles  A.  Savage 
on  the  26th  of  November,  1875,  whereby  defendant  in  error 
purchased  of  Charles  A.  Savage  ten  quarter-sections  of  land 
in  Nebraska,  and,  to  secure  the  payment  of  the  purchase  money, 
gave  him  his  promissory  note  for  $10,000,  payable  on  demand. 


366 


Benneson  et  al.  v.  Savage  et  al. 


Opinion  of  the  Court. 

'On  which  a  credit  of  $2000  was  indorsed.  The  following  are 
stipulated  to  be  the  facts  in  regard  to  this  transaction : 

"After  the  deed  of  C.  A.  Savage  to  W.  T.  Savage  of  these 
Nebraska  lands  was  recorded  in  Gage  county,  Nebraska,  where 
they  are  located,  Jonas  B.  Aiken,  a  creditor  of  said  Charles, 
<jommenced  suit  against  him  in  the  district  court  of  said  Gage 
county,  Nebraska,  by  attachment,  and  levied  on  these  lands 
for  the  payment  of  his  debt ;  that  while  said  suit  was  pending, 
eaid  W.  T.  Savage  deeded  these  lands  to  Olivia  T.  Savage,  wife 
of  said  Charles ;  that  said  Aiken  prosecuted  his  said  suit  to 
judgment  and  execution,  under  which  said  lands  were  sold  by 
the  sheriff  of  said  Gage  county  to  said  Aiken,  and  a  deed  of 
the  same  was  executed  to  him  by  said  sheriff ;  that  thereafter 
8ai(^ Olivia  T.  Savage  brought  suit  in  said  district  court,  against 
said  Jonas  B.  Aiken  and  others,  to  set  aside  said  sheriff's  deed 
and  remove  the  cloud  thereby  created  from  her  said  title 
derived  from  said  W.  T.  Savage ;  that  said  Aiken  set  up  the 
defense  in  said  suit,  that  said  deeds  of  C.  A.  Savage  to  W.  T. 
Savage,  and  W.  T.  Savage  to  Olivia  T.  Savage,  were  made 
with  due  notice,  and  without  consideration,  and  were  covinous, 
fraudulent  and  void,  and  sustained  said  defense,  the  suit  being 
decided  adversely  to  said  Olivia ;  that  said  Olivia  appealed 
the  case  to  the  Supreme  Court  of  Nebraska,  when  a  final  de- 
cision was  made  adversely  to  said  Olivia,  as  reported  in  11 
Neb.  323." 

No  reason  is  apparent  why,  under  these  facts,  William  T. 
Savage  should  be  charged  with  these  lands  in  the  present  suit. 
It  does  not  appear  but  that  the  claim  of  Aiken  exceeded  their 
entire  value,  and  it  is  upon  plaintiffs  in  error  to  show  a  failure 
in  duty  by  defendant  in  error  to  apply  property  to  the  payment 
of  this  note.  They  have  not  done  so,  and  it  is  therefore  un- 
necessary to  consider  the  questions  so  elaborately  discussed, 
in  the  argument  before  us,  in  regard  to  the  payments  claimed 
to  have  been  made  for  these  lands. 
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Fifth — Argument  is  pressed  upon  us  to  the  effect  that  de- 
fendant in  error  should  be  charged  with  the  value  of  a  certain 
house  and  lot  on  Broadway,  in  Quincy.  This  is  not  set  up  in 
the  answer,  and  therefore,  if  sustained  by  evidence,  could  not 
be  now  considered.  But  we  may  remark  that,  in  our  opinion, 
it  is  not  so  sustained  by  the  evidence. 

There  is  much  evidence  in  this  record  to  which  we  deem  it 
unnecessary  to  make  any  reference.  The  entire  evidence  has 
been  carefully  considered,  and  after  such  consideration  we  are 
unable  to  say  that  there  is  any  error  in  the  record  for  which 
the  judgment  of  the  Appellate  Court  should  be  reversed.  It 
is  therefore  affirmed. 

Judgment  affirmed. 

Mr.  Chief  Justice  Shope  took  no  part  in  the  decision  of 
this  case. 


William  Hobson 

V. 

Mary  McCambridge  et  aL 
Filed  at  Springfield  October  31, 1889. 

1.  Judgment — in  case  of  nominal  and  beneficial  plaintiffs.  In  a  suit 
'before  a  justice  of  the  peace  in  the  name  of  one  for  the  use  of  another, 
it  is  irregular  and  erroneous  to  enter  judgment  in  favor  of  the  benefi- 
cial plaintiff  alone,  and  if  so  entered,  it  will  operate  as  a  discontinuance 
of  the  suit  as  to  the  nominal  plaintiff,  and  the  judgment  will  be  treated 
as  in  favor  of  the  beneficial  plaintiff  alone. 

2.  Transcript  from  justice — requisites.  In  order  to  authorize  the 
filing  of  a  transcript  of  a  judgment  of  a  justice  of  the  peace  in  the  cir- 
cuit court,  so  as  to  have  an  execution  issued  out  of  that  court,  the  tran- 
script must  show  on  its  face  the  issue  of  an  execution  by  the  justice  in 
favor  of  the  plaintiff  in  the  judgment,  and  its  due  return  nulla  bona  by 
the  proper  oflcer.  Without  such  issue  and  return  the  transcript,  and 
subsequent  proceedings  thereunder,  will  be  void. 
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3.  Execution — must  follow  the  judgment.  An  execution  must  follow 
the  judgment  in  every  essential  particular.  It  must  be  in  favor  of  the 
plaintiff  in  the  judgment.  It  should  show  for  and  against  whom  it 
issues,  the  amount  to  be  collected  of  the  latter  in  favor  of  the  former, 
and  also  the  date  at  which,  and  the  court  wherein,  the  judgment  is  ren- 
dered. No  execution  can  be  proper  in  form  unless  in  these  particulars 
it  exactly  pursues  the  judgment. 

4.  Same — notice  to  defendant  before  levy.  It  is  the  duty  of  an  officer" 
holding  an  execution,  to  notify  the  defendant  thereof  before  proceed- 
ing to  levy  the  same,  when  that  is  practicable. 

5.  Judicial  sale — grounds  for  setting  aside.  While  inadequacy  of 
price  may  not  be  sufficient,  of  itself,  to  set  aside  a  sale  of  land  on  exe- 
cution or  judicial  sale,  yet  where  there  are  circumstances  of  irregularity 
or  fraud,  or  that  show  that  unfair  advantage  was  sought  by  the  pur- 
chaser or  the  person  benefited  by  the  sale,  the  inadequacy  of  the  price 
may  always  be  taken  into  consideration,  and  may  become  conclusive 
evidence  of  fraud. 

6.  The  holder  of  an  unindorsed  note  brought  suit  before  a  justice 
of  the  peace  in  the  name  of  the  payee,  for  his  use.  The  justice  entered 
judgment  in  the  name  of  the  usee,  alone.  Execution  was  issued  in 
favor  of  the  payee,  for  the  use  of  the  holder,  which  was  returned  nulla 
bona,  and  thereupon  a  transcript  of  the  judgment  and  proceedings  was 
filed  in  the  circuit  clerk's  office,  whence  issued  a  similar  execution, 
which  was  levied  on  real  estate  of  one  of  the  defendants,  and  a  sale  was 
had,  without  any  demand  by  the  sheriff  on  the  defendants,  at  a  grossly 
inadequate  price,  and  a  deed  made  to  the  beneficial  plaintiff,  who  was 
the  purchaser:  Held,  that  the  judgment  debtor  whose  property  was 
sold  was  entitled,  in  a  court  of  equity,  to  have  the  sale  set  aside  on  pay- 
ment of  the  sum  due  on  the  judgment,  on  the  ground  of  irregularity 
in  the  proceedings,  and  the  inadequacy  of  the  price. 

Appeal  from  the  Circuit  Court  of  Montgomery  county ;  the 
Hon.  Jesse  J.  Phillips,  Judge,  presiding. 

This  was  a  bill  filed  in  the  circuit  court  of  Montgomery 
county,  by  appellees,  Mary  E.  McCambridge,  Blair  McCam- 
bridge and  Jeremiah  Sullivan,  against  appellant,  Hobson,  to 
set  aside  a  levy,  sale,  certificate  of  purchase  and  sheriff's  deed 
to  an  eighty-acre  tract  of  land,  and  to  restrain  Hobson  from 
further  prosecuting  an  action  of  ejectment  therefor. 

The  material  facts  of  the  case  are,  that  on  May  21,  1884, 
Blair  McCambridge  gave  his  promissory  note  to  T.  Battles  for 
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$55,  with  his  wife,  Mary  E.,  as  security.  The  note,  however, 
was  the  joint  and  several  note  of  the  two  promisors.  May  2, 
1885,  Hobson  became  the  owner  of  the  note,  without  indorse- 
ment, and  on  the  same  day  brought  suit  in  a  justice's  court 
thereon,  in  the  name  of  Battles,  for  his  use.  On  the  8th  day 
of  May  following,  judgment  by  default  was  rendered  against 
the  defendants  in  that  suit,  in  favor  of  William  H.  Hobson, 
for  the  sum  of  $56.60.  Said  judgment,  omitting  the  caption 
and  venue,  is  as  follows : 

"Sum  demanded,  face  of  note,  $55,  interest,  $1.60, — total, 
$56.60.  May  2,  1885,  summons  issued  in  the  above  cause, 
and  delivered  to  constable  F.  P.  Cockelrese  to  serve,  return- 
able on  the  8th  day  of  May,  1885,  at  one  o'clock  P.  M.  May 
5,  1885,  summons  returned  by  constable  Cockelrese,  served 
by  reading  the  same  to  Blair  McCambridge  and  Mary  E.  Mc- 
Cambridge, defendants.  May  8,  1885,  two  o'clock  P.  M.,  the 
defendants  not  appearing,  it  is  considered  by  the  court  that 
Blair  McCambridge  and  Mary  E.  McCambridge  pay  to  Dr. 
W.  H.  Hobson  ($56.60)  fifty-six  dollars  and  sixty  cents,  his 
demand,  and  the  costs  of  this  proceeding,  which  are  four  dol- 
lars and  seventy-five  cents  ($4.75.) 

Benjamin  F.  McClure, 

Justice  of  the  Peace." 

The  suit  was  docketed  "T.  Battles,  for  the  use  of  Dr.  W.  H. 
Hobson  vs.  Blair  McCambridge  and  Mary  E.  McCambridge." 

On  May  29,  1885,  the  justice  issued  an  execution  on  this 
judgment  in  favor  of  T.  Battles,  for  the  use  of  Hobson,  and 
delivered  the  same  to  the  constable,  who  returned  the  same, 
June  2,  1885,  indorsed  "no  property  found."  On  June  8, 
1885,  a  transcript  of  the  judgment  was  filed  in  the  office  of 
the  clerk  of  the  circuit  court  of  the  county,  and  the  circuit 
clerk,  June  16,  1885,  issued  an  execution  on  such  transcript, 
in  favor  of  T.  Battles,  for  the  use  of  W.  H.  Hobson.  This 
execution  came  to  the  hands  of  the  sheriff  June  IT,  1885,  who, 
without  seeing  either  of  the  defendants,  or  making  any  per- 
24—130  iLii. 
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sonal  demand,  levied  on  the  south  half  of  the  north-west  quar- 
ter of  section  36,  town  11  north,  range  5  west,  and  on  July  25, 
1885,  sold  the  same  to  Hobson  for  $82.65,  the  debt,  interest 
and  costs.  The  return  shows  the  land  was  first  offered  in  forty- 
acre  tracts,  but  there  being  no  purchaser  therefor,  the  eighty 
was  sold  en  masse.  The  land  was  not  redeemed,  and  the 
sheriff,  October  29,  1886,  executed  his  deed  to  Hobson  for  the 
premises  sold.  The  land  was  the  separate  property  of  Mary 
E.  McCambridge.  This  tract,  at  the  time  of  levy  and  sale, 
was  incumbered  for  about  $750.  Mrs.  McCambridge  also 
owned  another  tract  of  thirty-two  and  one-half  acres  in  the 
same  county,  which  was  unincumbered,  and  worth  from  $30 
to  $45  per  acre.  She  also  was  the  owner  of  a  piano  worth 
from  $125  to  $200,  and  some  other  personal  property  free 
from  incumbrance. 

It  is  claimed  by  complainants  that  they  had  no  knowledge 
of  the  levy  and  sale  of  the  land  until  after  redemption  had 
expired,  and  that  no  demand  was  made,  either  by  the  con- 
stable or  sheriff,  for  a  payment  of  the  several  executions  while 
in  their  hands,  and  they  both  so  testified.  The  constable  tes- 
tifies that  he  did  make  a  demand,  under  his  execution,  of  both 
the  McCambridges,  and  the  sheriff  testifies  that  he  mailed  a 
postal  card  to  Blair  McCambridge,  informing  him  that  he  held 
the  last  execution,  but  complainant  denies  receiving  the  same. 
It  appears  that  Hobson  commenced  an  action  of  ejectment 
against  Sullivan,  tenant  of  Mrs.  McCambridge,  and  recovered 
one  judgment,  which  had  been  vacated  and  a  new  trial  allowed. 
On  learning  of  the  sheriff's  deed,  and  on  or  about  the  first  of 
December,  1886,  the  McCambridges  tendered  Hobson  $91.50, 
the  sum  then  due  on  the  judgment,  with  eight  per  cent  inter- 
est, which  he  refused  to  accept,  which  tender  has  since  been 
kept  good  by  bringing  the  money  into  court. 

The  circuit  court  rendered  a  decree  setting  aside  the  deed 
and  sale,  and  perpetually  enjoining  prosecution  of  said  suit 
in  ejectment. 
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Mr.  A.  N.  Kingsbury,  for  the  appellant : 

In  suits  commenced  before  justices  of  the  peace,  technical 
precision  and  accuracy  in  the  form  of  the  entries  are  not  in- 
dispensable.   Zael  V.  Bowen,  78  111.  234. 

No  particular  form  is  required  to  make  the  finding  of  a  jus- 
tice of  the  peace  a  judgment,  provided  it  is  final,  and  may 
subject  the  party  against  whom  it  is  given,  to  injury.  Kimball 
V.  Eiter,  25  111.  276;  Railroad  Co.  v.  Whipple,  22  id.  105. 

A  variance  between  an  execution  and  the  judgment  does 
not  render  the  process  void,  but  only  voidable.  DurJiam  v. 
Heaton,  28  111.  269. 

A  court  of  equity  will  not  relieve  against  mere  irregularities. 
Neuman  v.  Willitts,  60  111.  519. 

Failure  to  make  demand  of  payment  before  levy  and  sale 
•under  execution  will  not  affect  the  title  acquired.  At  most,  it 
may  afford  ground  for  a  motion  to  set  aside  the  sale.  Rock 
v.  Haas,  110  111.  528. 

A  sale  of  land  will  not  be  set  aside  merely  because  it  sold 
at  a  sacrifice.  Noyes  v.  True,  23  111.  503 ;  Greenup  v.  Stoker, 
12  id.  24 ;  Ayers  v.  Bawngarten,  15  id.  444 ;  Kinney  v.  Knoebel, 
51  id.  112 ;  Mixer  v.  Sibley,  53  id.  61 ;  Thomas  v.  Hebenstreit, 
68  id.  115;  Davis  v.  Pickett,  72  id.  483;  Pickering  v.  Drig- 
gers,  59  id.  65  ;  Fliiit  v.  Lewis,  61  id.  299  ;  Davis  v.  Dresback, 
81  id.  393  ;  Morris  v.  Robey,  73  id.  463  ;  O'Callaghan  v.  O'Cal- 
laghan,  91  id.  228 ;  Emmons  v.  Moore,  85  id.  304. 

Mere  inadequacy  of  price  is  not  sufficient  cause  for  setting 
aside  a  sale.  McMullen  v.  Gable,  47  111.  67 ;  Comstock  v. 
Purple,  49  id.  158;  Dutcher  v.  Leake,. 4:^^  id.  398;  Davis  v. 
Pickett,  72  id.  483;  Sowards  v.  Pritchett,  37  id.  518;  Duncan 
V.  Sanders,  50  id.  475;  Hess  v.  Voss,  52  id.  472;  Allen  v. 
Shephard,  87  id.  314. 

Belief  will  not  be  granted  in  equity  against  a  sale  of  land  on 
execution  en  masse,  until  after  application  has  been  made  to 
the  court  to  which  the  execution  was  returnable,  to  set  aside 
the  sale.    Prather  v.  Hill,  36  111.  402. 
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In  the  case  at  bar,  the  bill  was  filed  July  25,  1887, — two 
years  after  the  sale,  and  after  one  judgment  in  ejectment 
against  appellees.  Appellees  had  ample  remedy  by  motion, 
and  failed  to  avail  themselves  of  that  remedy.  In  such  a  case 
they  must  show  a  strong  case  of  fraud,  wrong  or  oppression. 
Neither  fraud,  wrong  nor  oppression  is  shown  in  this  case. 
Hay  V.  Baugh,  77  111.  500. 

It  is  only  on  the  ground  of  fraud,  or  that, some  one  may 
have  been  prejudiced  by  the  sale  of  the  land  en  masse,  that 
the  sale  will  be  set  aside,  in  equity,  because  the  lands  were  not 
sold  in  separate  parcels.  Ross  v.  Mead,  5  Gilm.  171 ;  Gilles- 
pie V.  Smith,  29  111.  481. 

It  must  be  kept  in  mind  that  this  is  a  proceeding  in  equity, 
and  no  mere  irregularity  can  be  made  the  basis  of  equitable 
interference ;  and  also,  that  this  is  a  collateral  attack  upon 
the  title  to  the  land  in  controversy.  In  such  a  case,  the  party 
should  resort  to  a  direct  proceeding,  if  relief  against  irregular- 
ities is  sought.    Rigg  v.  Cook,  4  Gilm.  336. 

Messrs.  Lane  &  Cooper,  for  the  appellees : 

The  execution  must  pursue  the  judgment,  and  be  in  the 
names  of  the  parties,  and  if  it  does  not,  no  title  passes  by  a 
sale  thereunder.  Bradford  v.  Water  Lot  Co.  58  Ga.  280  ;  High- 
toiver  V.  Vennys,  27  Ark.  20  ;  Knight  v.  Applegate,  3  Mon.  336  ; 
Hastings  v.  Johnson,  1  Nev.  615;  Farnham  v.  Hildreth,  32 
Barb.  277 ;  Cole  v.  Heinson,  6  T.  K.  234 ;  Palmer  v.  Palmer, 
2  Conn.  462 ;  Walker  v.  Marshall,  7  Ired.  L.  1 ;  Neivsome  v. 
Neivsome,  4  Ired.  381 ;  Collais  v.  McLead,  8  id.  221 ;  Bre7n  v. 
Jamieson,  70  N.  C.  567  ;  Thompson  v.  Bondurant,  15  Ala.  342  ; 
Beazley  v.  Dunn,  8  Eich.  345 ;  Crittenden  v.  Lessendorfer,  35 
Mo.  240  ;  Shackleford  v.  Hooper,  65  Ga.  336  ;  Battles  v.  Gerdy, 
58  Texas,  111;  Wdliams  v.  Atwood,  52  Ga.  586;  Maury  v. 
Shepperd,  58  id.  68;  Shirley  v.  Phillips,  17  111.  471;  Johnson 
V.  Adleman,  35  id.  265 ;  Dickerman  v.  Burgess,  20  id.  266 ; 
Hamilton  v.  Quimby,  46  id.  90. 
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As  to  setting  aside  judicial  sales  for  inadequacy  of  price 
and  irregularities,  see  Thomas  v.  Hehensfreit,  68  111.  1 IG  ;  Daij 
V.  Graham,  1  Gilm.  435  ;  Butcher  v.  Leake,  44  111.  400  ;  Dlck- 
erman  v.  Burgess,  20  id.  2G6  ;  McLagan  v.  Brown,  11  id.  523  ; 
Stewart  v.  Croes,  5  Gilm.  442  ;  Ballance  v.  Loomis,  22  111.  82  ; 
Morris  v.  7?o6e?/,  73  id.  463  ;  Pitts  v.  Magie,  24  id.  610  ;  Rose- 
man  V.  M iZ/er,  84  id.  297  ;  Meyer  v.  Mintonye,  106  id.  414 ; 
Emmons  v.  Moore,  85  id.  306  ;  Palmer  v.  Douglas,  107  id.  204 ; 
Berry  v.  Lori,  id.  612. 

Mr.  Chief  Justice  Shope  delivered  the  opinion  of  the  Court : 

The  bill  in  this  case  sought  to  set  aside  the  sheriff's  sale 
and  deed  of  the  eighty-acre  tract  of  land  in  question,  and  the 
circuit  court  rendered  its  decree  in  accordance  with  the  prayer 
of  the  bill.  It  is  insisted  there  was  no  authority  of  law  for 
filing  the  transcript  of  the  judgment  of  the  justice  of  the  peace 
in  the  office  of  the  clerk  of  the  circuit  court,  and  therefore  no 
execution  could  properly  be  issued  thereon  by  the  clerk  of  said 
court.  The  suit  was  originally  brought  before  the  justice  of 
the  peace,  in  favor  of  Battles,  for  the  use  of  Hobson,  against 
the  two  McCambridges,  but  the  justice  rendered  judgment 
against  the  defendants,  in  favor  of  William -H.  Hobson.  It  will 
be  unnecessary  to  question  the  sufficiency  of  the  entries  by 
the  justice  in  other  respects,  to  constitute  a  valid  judgment. 
It  was  clearly  irregular  and  erroneous  to  render  judgment  in 
favor  of  the  beneficial  plaintiff,  alone.  The  entry  of  the  judg- 
ment in  favor  of  Hobson  necessarily  operated  as  a  discontin- 
uance of  the  suit  as  to  Battles,  the  nominal  plaintiff,  and  he 
must  be  regarded  as  not  a  party  to  the  further  proceedings. 
The  judgment  must  be  treated  as  a  judgment  in  favor  of  Hob- 
son, alone. 

By  section  95,  chapter  79,  of  the  Revised  Statutes,  it  is  pro- 
vided :  "When  it  shall  appear  by  the  return  of  an  execution 
first  issued,  as  aforesaid,  (by  the  justice  of  the  peace,)  that  the 


374 


HoBSON  V.  McCambridge  et  aL 


Opinion  of  the  Court. 

defendant  has  not  personal  property  sufficient  to  satisfy  the 
judgment  and  costs,  within  the  district  in  which  judgment  was 
rendered,  and  it  is  desired  by  the  plaintiff  to  have  the  same 
levied  on  real  property  in  that  or  any  other  district,  it  shall  be 
lawful  for  the  justice  to  certify  to  the  clerk  of  the  circuit  court 
of  the  county  in  which  such  judgment  was  rendered,  a  tran- 
script, which  shall  be  filed  by  said  clerk,  and  the  judgment 
shall  thenceforward  have  all  the  effect  of  a  judgment  of  the 
said  court,  and  execution  shall  issue  thereon  out  of  that  courts 
as  in  other  cases." 

The  issue  of  an  execution,  and  its  return  by  the  proper  offi- 
cer, is  made,  by  the  statute,  a  condition  precedent  to  the  power 
of  the  justice  to  certify  such  transcript  to  the  circuit  clerk. 
Unless  the  transcript  shows,  on  its  face,  that  this  section  of 
the  statute  has  been  substantially  complied  with,  the  clerk  of 
the  circuit  court  is  invested  with  no  authority,  by  law,  to  issue 
an  execution.  In  1  Freeman  on  Executions,  (2d  ed.)  sec.  14, 
that  author  says :  "When  the  county  clerk  issues  execution 
to  enforce  the  judgment  of  a  justice  of  the  peace,  his  authority 
to  do  so  rests  upon  the  filing  of  the  transcript,  and  upon  the 
existence  of  such  other  facts  as  the  statute  has  prescribed. 
Unless  it  can  be  shown  that  the  law  was  substantially  com- 
plied with,  the  act  of  the  clerk  is  regarded  as  without  author- 
ity, and  therefore  as  void," — citing  Carr  v.  Youse,  39  Mo.  346, 
Ruby  V.  Hann,  id.  480,  Linderman  v.  Edson,  25  id.  105,  and 
other  cases.  The  author  proceeds :  "  So  there  are  statutes 
authorizing  transcripts  of  judgments  to  be  sent  to  other  coun- 
ties, sometimes  for  the  purpose  of  making  such  judgments 
liens  in  the  counties  to  which  the  transcripts  are  sent,  and 
sometimes  to  authorize  the  issue  of  execution  in  such  county, 
"Where  the  latter  is  the  object,  the  authority  to  issue  execution 
depends  on  compliance  with  the  provisions  of  the  statute,  and 
if  issued  in  the  absence  of  such  compliance,  the  execution  is 
Yoid," — citing  Colville  v.  Neal,  2  Swan,  89,  Morgan  v.  Hannah, 
11  Humph.  122,  and  Eason  v.  Cummins,  id.  210.  In  the  same 
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section  this  author  further  says:  "When  authority  is  give;i 
to  the  clerk  of  a  circuit  court  to  issue  execution  to  any  otlier 
county  in  which  the  judgment  has  l)een  docketed,  the  docket- 
ing of  the  judgment  in  such  other  county  has  been  held  by  the 
Supreme  Court  of  Wisconsin  to  be  a  prerequisite  to  the  issue 
of  the  writ  to  said  county.  It  is  even  said  that  the  fact  of 
such  docketing  must  be  recited  in  the  writ,  on  the  ground  that 
the  writ  must,  on  its  face,  disclose  the  authority  for  issuing 
it,  and  that  failing  to  state  such  docketing,  it  discloses  no 
authority  whatsoever." 

Without  further  reference  to  authority,  we  think  it  clear  that 
an  execution  must  have  been  issued  by  the  justice  upon  tha 
judgment  rendered  by  him,  and  duly  returned  7iulla  bona  by 
the  proper  officer,  before  a  valid  transcript  could  be  made  and 
filed  under  this  statute,  and  that  without  such  issue  and  re- 
turn the  transcript  and  the  proceedings  thereunder  were  nulli- 
ties. The  transcript  in  this  case  fails  to  show  the  issue  and 
return  of  an  execution  upon  the  judgment  of  the  justice  of  the 
peace.  It  is  true,  the  issue  and  return  of  an  execution  are 
shown,  but  it  was  not  in  favor  of  the  proper  plaintiff.  It  was 
in  favor  of  Battles,  while  the  judgment  is  in  favor  of  Hobson, 
alone.  The  fact  that  he  was  named  as  beneficial  plaintiff,  or 
the  words,  "for  the  use  of  Dr.  W.  H.  Hobson,"  does  not  con- 
stitute him  the  plaintiff  in  the  execution.  These  words  are 
unnecessary  for  any  purpose,  other  than  to  protect  the  inter- 
est of  the  usee  against  the  nominal  plaintiff.  In  McCorm'ick 
V.  Fulton,  19  111.  570,  we  said  :  "As  the  note  was  not  assigned, 
the  beneficial  plaintiff'  had  no  right  to  sue  in  his  own  name. 
It  was  only  by  the  use  of  the  name  of  the  payee  of  the  no  e 
that  he  could  sue,  and  there  is  no  provision  of  law  that  au- 
thorizes his  name  to  be  dropped  in  this  proceeding.  He  was 
a  necessary  party  in  every  stage  of  the  proceeding.  Courts 
of  law  can  only  recognize  him  as  the  plaintiff,  although  i'l 
modern  practice,  as  a  matter  of  convenience,  they  will  declare 
and  protect  the  trust.    The  beneficial  plaintiff  is  not  author- 
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ized  to  appeal  in  his  own  name,  and  every  step  taken  must  be 
in  that  of  the  nominal  plaintiff."  And  this  is,  as  we  under- 
stand, the  uniform  doctrine.  The  author  from  whom  we  have 
before  quoted,  in  his  work  on  Executions  (sec.  42,)  says :  "In 
this  part  of  the  execution  the  same  precision  must  be  attained 
as  is  necessary  in  the  entry  of  a  judgment.  It  should  show 
for  and  against  whom  the  execution  issues,  the  amount  or 
amounts  to  be  taken  from  the  latter  for  the  benefit  of  the 
former,  and  also  the  date  at  which,  and  the  court  wherein, 
the  judgment  was  rendered.  No  execution  can  be  proper  in 
form,  unless,  with  reference  to  these  particulars,  it  exactly 
pursues  the  judgment."  The  execution  must  follow  the  judg- 
ment in  every  essential  particular.  See  Bradford  v.  Water 
Lock  Co.  58  Ga.  280  ;  Knight  v.  Applegate,  3  Mon.  376  ;  Hast- 
ings V.  Johnson,  1  Nev.  377 ;  Farnham  v.  Hildreth,  32  Barb. 
277 ;  Cole  v.  Heinson,  6  T.  E.  234 ;  Palmer  v.  Palmer,  2  Conn. 
462 ;  Walker  v.  Marshall,  7  Ired.  L.  1. 

It  is,  however,  in  the  view  we  take  of  this  case,  unnecessary 
to  hold  that  the  execution  issued  by  the  clerk  was  void.  To 
say  the  least,  it  was  a  grave  and  serious  irregularity  to  issue 
execution,  either  by  the  justice  or  clerk,  in  favor  of  Battles, 
upon  a  judgment  in  favor  of  Hobson,  and  afforded  ground  for 
setting  the  same  aside,  upon  motion  or  by  bill  in  chancery ; 
and  especially  is  this  the  case  where,  as  here,  there  was  gross 
inadequacy  of  price,  and  where  the  officer  executing  the  pro- 
cess failed  to  call  upon  the  defendants  and  denian  l  payment, 
or  in  any  manner  to  serve  his  execution.  In  addition  to  this, 
the  evidence  leaves  but  little  doubt,  if  any,  of  the  ability  of  the 
constable  to  have  made  the  amount  of  the  execution  by  a  levy 
upon  personal  property.  It  is  true,  the  constable  testifies  that 
he  notified  the  defendants  of  the  execution,  and  demanded 
property ;  but  this  is  denied.  Mrs.  McCambridge  had  per- 
sonal property,  which,  she  not  being  the  head  of  the  family, 
was  not  exempt  from  execution,  sufficient  to  satisfy  such  de- 
mand. Without  making  an  effort  to  find  property,  the  constable 
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made  return  of  his  execution  within  four  days  after  it  came  to 
his  hands.  Why  this  was  done  does  not  appear,  but  imme- 
diately  following,  the  transcript  was  filed  in  the  office  of  the 
clerk  of  the  circuit  court,  and  on  the  16th  of  June,  1885,  exe- 
cution was  issued  on  the  transcript,  and  the  land  sold  on  the 
25th  of  July  following.  The  land  was  first  offered  in  forty- 
acre  tracts,  and  there  being  no  bids,  the  land  was  then  sold 
en  masse.  It  is  shown  that  the  land  was  susceptible  of  divi- 
sion. It  is  equally  clear,  from  a  preponderance  of  the  evi- 
dence, that  the  sheriff  did  not  serve  the  execution  held  by  him, 
or  give  notice  of  it  to  the  defendants,  and  it  is  not  pretended 
that  any  notice  was  even  sent  to  the  defendant  upon  whose 
property  the  execution  was  levied.  These  facts  might  well 
warrant  the  court  in  finding  that  there  had  been  an  attempt, 
on  the  part  of  Hobson,  to  obtain,  not  simply  the  payment  of 
his  debt,  but  an  unfair  advantage,  and  securing  a  tract  of  land 
shown  to  be  worth  over  $2000,  for  the  sum  of  $83.65. 

It  is,  however,  said,  that  this  tract  of  land  was  incumbered 
to  the  extent  of  $750,  and  hence  Hobson  could  not  safely  pur- 
chase one  forty  acres  thereof,  although  amply  sufficient  to 
satisfy  his  debt.  We  fail  to  see  any  real  ground  for  fearing 
that  this  mortgage  would  attach  to  the  forty  that  he  might 
purchase,  to  the  exclusion  of  the  other  forty.  The  exact  re- 
verse would  have  been  the  result.  In  case  of  the  foreclosure 
of  the  mortgage  the  assets  would  have  been  marshaled,  and 
the  unsold  part  first  made  liable  for  the  mortgage  debt.  But 
if  this  was  not  so,  he  might  have  levied  upon  the  smaller  tract 
of  thirty-two  and  one-half  acres,  which  was  unincumbered, 
and  belonged  to  the  defendant  Mrs.  McCambridge.  The  land 
sold  was  worth  from  $30  to  $40  per  acre,  or,  at  the  lowest  put 
by  any  of  the  witnesses,  $2400.  The  incumbrance  was  $750, 
leaving  the  net  value  $1650,  while  the  sale  was  for  $83.65. 

It  is  undoubtedly  the  rule,  that  when  the  debtor  has  the 
rioht  of  redemption,  inadequacy  of  price  alone  wdll  not  justify 
the  vacation  of  a  sale  on  execution,  or  setting  aside  a  judicial 
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sale.  Gibbons  v.  Bressler,  61  111.  110;  Watt  v.  McGilliard,  67 
id.  513;  Allen  v.  Shepard,  87  id.  214;  Davis,  Cory  d  Co.  v. 
Chicago  Dock  Co.  129  id.  180.  Where  the  inadequacy  is  gross, 
the  purchaser  can  retain  his  advantage  only  by  showing  that 
he  acquired  title  by  proceedings  free  from  fault  or  irregularity. 
If,  says  Mr.  Freeman,  the  inadequacy  can  be  connected  with 
or  shown  to  result  from  any  mistake,  accident,  surprise,  mis- 
conduct, fraud  or  irregularity,  the  sale  will  generally  be  va- 
cated, "unless  the  complainant  was  himself  in  fault,  or  the 
rights  of  innocent  third  parties  have  become  dependent  on  the 
sale."  While  inadequacy  alone  may  not,  upon  the  grounds 
of  public  policy,  be  sufficient,  of  itself,  to  set  aside  a  sale  on 
execution,  or  a  judicial  sale,  yet  where  there  are  circumstances 
of  irregularity  or  of  fraud,  or  that  show  that  unfair  advantage 
was  sought  by  the  purchaser  or  the  person  benefited  by  the 
sale,  the  inadequacy  of  price  may  be  always  taken  into  con- 
sideration, and  may  become  conclusive  evidence  of  fraud. 
Freeman  on  Executions,  sec.  309  ;  Morris  v.  Robey,  73  111.  462  ; 
Davis,  Cory  dc  Co.  v.  Chicago  Dock  Co.  supra,  and  authorities 
cited. 

In  this  case  there  is  a  palpable,  gross  inadequacy  in  price, 
and  that  there  are  serious  errors  and  irregularities  in  the  pro- 
ceedings can  not  be  questioned.  Under  the  facts  in  the  case 
it  can  hardly  be  presumed  that  the  constable  returned  the 
execution  so  hastily,  and  without  any  effort  to  obtain  its  satis- 
faction, without  the  direction  of  Hobson.  Promptly  upon  the 
return  of  the  execution  the  justice's  transcript  was  filed,  and 
an  execution  issued  from  the  circuit  court,  and  the  levy  is  made 
upon  land  of  much  greater  value  than  was  necessary,  without 
any  notice  to  the  McCambridges.  The  land  is  sold  within  the 
lifetime  of  the  execution  issued  by  the  justice,  and,  as  we  have 
seen,  not  only  the  levy  may  be  said  to  be  excessive,  but  a  much 
greater  portion  of  the  land  was  sold  than  was  necessary  to 
satisfy  the  debt.  It  seems  improbable  that  Mrs.  McCambridge 
would  have  permitted  redemption  to  expire,  under  the  circum- 
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stances  here  shown,  if  she  had  notice  of  its  sale.  It  was  the 
duty  of  the  officer  holding  the  execution  to  notify  the  defend- 
ant thereof  before  proceeding  to  levy  the  same,  when  that  was 
practicable.  Taking  all  these  circumstances  into  considera- 
tion, the  gross  inadequacy  of  the  price  at  which  the  land  was 
sold  becomes,  we  think,  strong  evidence  that  the  purchaser 
sought  and  obtained  undue  advantage,  and  the  inference  of 
fraud  on  his  part,  or  a  fraudulent  purpose  in  manipulating 
these  proceedings  for  the  purpose  of  gaining  such  advantage, 
becomes  irresistible. 

The  court  below  set  aside  the  sale  and  deed  on  equitable 
terms,  giving  Hobson  the  amount  of  his  judgment,  with  inter- 
est thereon,  and  his  costs.  We  are  of  opinion  that  he  has  no 
just  cause  of  complaint,  and  the  decree  of  the  circuit  court 
will  be  affirmed.  affirmed. 


Edgar  Z.  Pells  et  aL 

V. 

Thomas  Snell  et  al. 

Filed  at  Springfield  October  31,  1889. 

1.  Limitations — as  to  one  who  "resides  out  of  the  State** — in  what  a 
"residence"  consists.  "Residence"  means  a  fixed  and  permanent  abode 
or  dwelling  place,  at  least  for  the  time  being,  as  contradistinguished 
from  a  mere  temporary  locality  of  existence,  A  temporary  sojourn 
within  a  State  for  pleasure  or  business,  accompanied  by  an  intention 
to  return  to  the  State  of  one's  former  inhabitance,  does  not  constitute 
a  residence. 

2.  Mere  absence  from  the  State,  however  protracted,  is  not  sufficient 
to  constitute  a  residence  elsewhere,  within  the  meaning  of  the  words, 
"resides  out  of  the  State,"  as  used  in  the  Limitation  act.  A  person 
continually  travelling  from  place  to  place  in  other  States  or  in  foreign 
countries,  even  if  he  has  abandoned  his  residence  here,  can  not  be  said 
to  have  acquired  a  residence,  or  to  be  residing  in  any  other  place. 

3.  "Residence"  necessarily  involves  the  idea  of  a  local  habitation  or 
place  of  abode,  and  unless  such  abode  is  established  or  acquired,  no 
length  of  absence  can  be  held  to  constitute  residence  abroad. 
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4.  It  is  not  necessary  that  there  should  be  an  actual  change  of  the 
party's  domicile,  in  the  strict  legal  sense  of  that  word, — that  is,  an  aban- 
donment of  his  domicile  in  this  State  and  the  acquisition  of  a  domicile 
elsewhere, — to  bring  him  within  the  meaning  of  our  Statute  of  Lim- 
itations ;  but  he  must  have  acquired  a  fixed  and  permanent  abode  or 
dwelling  place  out  of  this  State,  at  least  for  the  time  being. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Fdrd 
county ;  the  Hon.  C.  B.  Smith,  Judge,  presiding. 

Mr.  Charles  H.  Wood,  Mr.  A.  Sample,  Mr.  E.  C.  Gray, 
and  Mr.  F.  L.  Cook,  for  the  appellants : 

The  words,  "departs  from  and  resides  out  of  the  State,"  in 
the  Limitation  law,  mean  an  actual  and  not  an  apparent  resi- 
dence. Prior  to  the  amendment  of  the  section,  merely  de- 
parting from  the  State  stopped  the  running  of  the  statute. 
In  addition  to  being  out  of  the  State,  there  is  engrafted  by 
the  amendment  the  additional  idea  of  an  actual  residence  out 
of  the  State.  Campbell  v.  White,  22  Mich.  195;  Langden  v. 
Doud,  6  Allen,  423 ;  Drew  v.  Drew,  37  Me.  389 ;  Chaire  v. 
Wilson,  1  Bosw.  673 ;  Hackett  v.  Kendall,  23  Vt.  275. 

Apparent  residence  exists  where  there  are  acts,  but  no  in- 
tention. But  actual  residence  can  only  be  determined  by  the 
union  of  acts  and  intention.  Town  of  Dore  v.  Town  of  Seneca, 
74  111.  101;  Cobb  v.  Smith,  88  id.  200;  Smith  v.  People,  44 
id.  25;  Wells  v.  People,  id.  40;  Hayes  v.  Hayes,  74  id.  312. 

Mr.  James  S.  Ewing,  and  Mr.  T.  C.  Kerrick,  for  the  ap- 
pellees. 

Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  Thomas  Snell 
and  others,  surviving  partners  of  the  late  firm  of  Snell,  Taylor 
&  Co.,  against  William  H.  Pells,  to  recover  of  him  certain 
moneys,  the  avails  of  a  promissory  note  formerly  held  by  him, 
to  which  the  plaintiffs  claim,  ex  equo  et  bono,  to  be  entitled. 
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A  former  judgment,  which  was  in  favor  of  the  defendant,  was 
reversed  by  this  court  on  appeal,  and  the  facts  involved  in  the 
controversy  are  so  fully  stated  in  the  report  of  our  former  de- 
cision that  they  need  not  be  repeated  here.  See  Snell,  Taylor 
<f  Co.  V.  Pells,  113  111.  145.  After  the  decision  of  the  former 
appeal  the  defendant  died,  and  his  death  having  been  sug- 
gested on  the  record,  his  administrators  were  substituted  as 
parties  defendant.  A  second  trial  was  then  had  in  the  Circuit 
Court  before  the  court  and  a  jury,  which  resulted  in  a  judg- 
ment in  favor  of  the  plaintiffs  for  $5032  and  costs.  That 
judgment  has  been  affirmed  by  the  Appellate  Court,  and  the 
record  is  now  brought  here  on  appeal  from  the  judgment  of 
that  court. 

To  the  declaration,  which  consisted  only  of  the  indebitatus 
assumpsit  counts,  the  defendant  pleaded  nan  assumpsit  and  the 
Statute  of  Limitations.  To  the  latter  plea  the  plaintiff  re- 
plied, first,  that  the  defendant  fraudulently  concealed  from  the 
plaintiffs  their  said  cause  of  action,  and  that  the  plaintiffs  did 
not  discover  the  same  until  within  five  years  of  the  commence- 
ment of  the  suit ;  second,  that  at  the  time  the  plaintiffs'  cause 
of  action  accrued,  the  defendant  was  absent  from  the  State 
and  did  not  return  from  such  absence  until  within  five  years 
prior  to  the  commencement  of  said  suit ;  and,  third,  that  after 
said  cause  of  action  accrued,  the  defendant  departed  from 
this  State  and  thereafter  resided  out  of  this  State  for  divers 
periods  of  time,  which,  when  deducted  from  the  entire  period 
of  time  which  elapsed  between  the'  accruing  of  the  cause  of 
action  and  the  commencement  of  the  suit,  would  leave  less 
than  five  years.  These  replications  were  duly  traversed  by 
rejoinders. 

■  At  the  trial,  the  plaintiffs  gave  evidence  tending  to  show  an 
agreement  on  the  part  of  Pells,  entered  into  by  him  upon  a 
sufficient  consideration,  that  the  money  which  should  be  real- 
ized on  said  note  should  go  to  Snell,  Taylor  &  Co.,  and  that 
he  received  said  money  for  them  in  pursuance  of  said  agree- 
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ment.  The  jury,  in  addition  to  their  general  verdict  finding 
the  issues  for  the  plaintiffs  and  assessing  their  damages,  found 
specially,  in  response  to  questions  of  fact  submitted  to  them, 
that  Pells  was  not  the  agent  of  the  plaintiffs  in  obtaining  the 
subscriptions  for  which  the  note  was  given,  or  in  procuring 
the  note,  but  that  he  was  their  agent  in  obtaining  the  money 
realized  from  said  note. 

The  point  is  made  that  the  finding  that  Pells  was  not  the 
agent  of  Snell,  Taylor  &  Co.  in  obtaining  the  subscription  and 
note  necessitates  the  conclusion  that  the  subscription  and  note 
were  the  property  of  Pells  and  not  of  Snell,  Taylor  &  Co.,  and 
that  it  therefore  follows,  as  a  matter  of  law,  that  Snell,  Taylor 
&  Co.  could  have  no  more  right  to  the  proceeds  of  the  note 
than  they  had  to  the  subscription  and  note  themselves.  On 
this  point  we  are  satisfied  with  the  reasoning  and  conclusions 
of  the  Appellate  Court  as  stated  in  the  opinion  of  Mr.  Justice 
Pleasants,  and  therefore  do  not  deem  it  necessary  to  do  more 
than  refer  to  what  is  there  said.    31  111.  App.  158. 

The  evidence  shows  that  the  money  for  which  the  suit  was 
brought  came  into  the  hands  of  Pells  in  May,  1875,  and  that 
if  the  plaintiffs'  cause  of  action  accrued  at  all,  it  accrued  at 
that  time.  As  the  suit  was  not  brought  until  August  26, 1880, 
it  is  beyond  controversy  that  more  than  five  years  intervened 
between  the  time  the  cause  of  action  accrued  and  the  com- 
mencement of  the  suit.  The  plaintiffs,  however,  in  support 
of  their  replication,  gave  evidence  tending  to  show,  that  for 
various  periods  of  time  during  that  interval,  which  if  deducted 
would  leave  said  interval  much  less  than  five  years,  Pells  was 
fictually  absent  from  this  State,  and  that  during  such  absences 
he  had  an  abode,  of  greater  or  less  permanency  in  Orleans 
county  in  the  State  of  New  York.  The  plaintiffs'  contention 
is,  that  during  the  time  he  was  so  absent  from  this  State,  he 
was  "residing"  in  the  State  of  New  York,  within  the  meaning 
of  the  eighteenth  section  of  the  Statute  of  Limitations.  What 
would  constitute  a  residence  out  of  the  State  so  as  to  entitle 
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the  plaintiffs  to  have  the  periods  of  absence  treated  as  no  part 
of  the  time  limited  by  the  statute  for  the  commencement  of 
the  suit,  became  a  material  question,  and  on  that  question 
the  court,  on  his  own  motion,  gave  the  jury  the  following  in- 
struction : 

"If  Pells  went  out  of  the  State  at  various  times  merely  for 
brief  and  temporary  periods  to  attend  to  his  business  or  to 
visit  friends,  and  again  returned  without  prolonging  his  stay 
for  any  considerable  time,  then  such  periods  of  absence  should 
not  be  deducted  from  the  five  years.  But  for  visits  or  periods 
of  absence  which  should  be  prolonged  any  considerable  length 
of  time,  showing  that  his  absence  was  not  merely  temporary, 
then  such  times  of  absence  should  be  deducted  from  the  five 
years.  In  order  to  justify  you  in  deducting  time  of  absence 
from  the  State  of  different  periods  of  time,  the  evidence  ought 
to  satisfy  you  that  such  periods  of  absence  were  extended  so 
long  as  to  justify  the  belief  that  he  was  not  out  of  the  State 
for  a  mere  temporary  business  or  social  visit." 

The  terms  of  our  present  Statute  of  Limitations,  so  far  as 
they  apply  to  the  questions  here  raised,  differ  materially  from 
those  of  the  statute  in  force  prior  to  the  revision  of  1872.  By 
the  former  statute,  all  the  time  the  defendant  was  out  of  the 
State  after  the  cause  of  action  had  accrued  and  before  the 
commencement  of  the  action,  however  temporary  the  absence 
or  for  whatever  purpose,  might  be  deducted.  E.  S.  1845, 
cliap.  66,  sec.  13;  Vallandingham  v.  Huston,  4  Gilm.  125; 
Chenot  v.  Lefevre,  3  id.  637.  By  section  18  of  the  act  of  1872, 
it  is  provided  that  if  after  the  cause  of  action  accrues,  the  de- 
fendant "departs  from  and  resides  out  of  the  State,"  the  time 
of  his  absence  shall  not  constitute  any  part  of  the  time  limited 
for  the  commencement  of  the  action. 

The  signification  of  the  word  "reside,"  as  used  in  the  present 
statute,  presents  a  question  not  altogether  free  from  difficulty. 
Numerous  definitions  of  residence  are  to  be  found  in  the  books, 
differing  from  each  other  mainly  in  respect  to  the  greater  or 
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less  degree  of  permanence  of  the  inhabitancy  or  abode  which 
they  involve.  See  Abbott's  Law  Diet.,  title,  Reside.  There 
seems  however  to  be  a  substantial  agreement  that  residence 
means  a  fixed  and  permanent  abode  or  dwelling-place,  at  least 
for  the  time  being,  as  contradistinguished  from  a  mere  tem- 
porary locality  of  existence.  Matter  of  Wrigley,  8  Wend.  134. 
Thus,  it  is  held  in  Frost  v.  Brishin,  18  Wend.  512,  that  a  tem- 
porary sojourn  within  a  State  for  pleasure  or  business,  accom- 
panied by  an  intention  to  return  to  the  State  of  one's  former 
inhabitance,  does  not  constitute  residence. 

The  instruction  above  recited  seems  to  hold,  that  the  suffi- 
cient and  only  test  by  which  to  determine  whether  Pells  was 
residing  out  of  the  State  within  the  meaning  of  the  statute, 
was  to  be  found  in  the  length  of  his  absence,  wholly  irrespect- 
ive of  whether  he  in  fact  retained  his  residence  in  the  State, 
as  the  evidence  for  the  defense  tended  to  show,  or  whether  he 
established  for  himself  any  fixed  abode  or  dwelling-place  in 
another  State,  either  permanent  or  otherwise.  To  this  view 
we  are  unable  to  give  our  assent.  Mere  absence  from  the 
State,  however  protracted,  is  not  sufficient  to  constitute  a  resi- 
dence elsewhere.  A  person  (Continually  travelling  from  place 
to  place  in  other  States  or  foreign  countries,  even  if  he  has 
abandoned  his  residence  here,  can  not  be  said  to  have  acquired 
a  residence,  or  to  be  residing  in  any  other  place.  Residence 
necessarily  involves  the  idea  of  a  local  habitation  or  place  of 
abode,  and  unless  such  abode  is  established  or  acquired,  no 
length  of  absence  can  be  held  to  constitute  residence  abroad. 

In  several  of  the  other  States,  whose  statutes  of  limitations 
are  identical,  so  far  as  the  provision  under  consideration  is 
concerned,  with  our  present  statute,  it  has  been  held  that  oc- 
casional and  temporary  absences  from  the  State,  however  long 
continued,  if  they  were  not  of  such  character  as  to  change 
the  party's  domicile,  are  not  to  be  deducted  in  computing  the 
statutory  term  fixed  for  the  limitation  of  an  action.  Such  was 
the  rule  laid  down  in  Massachusetts,  in  Collector  v.  Halley,  6 
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Gray,  517,  and  Langdon  v.  Bond,  6  Allen,  423,  the  statute  of 
that  State  providing  that  the  time  of  a  defendant's  absence 
should  be  deducted  in  case  "he  is  absent  from  and  resides  out 
of  the  State."  The  Statute  of  the  State  of  Vermont  was  in  the 
same  words,  and  the  same  construction  was  put  upon  it  in 
Hackett  v.  Kendall,  23  Vt.  275,  and  Hall  v.  Nasmitk,  28  id.  791. 
The  same  consti-uction  has  been  put  upon  the  same  language 
in  Maine.  Drew  v.  Drew,  37  Me.  389.  See  also,  Ford  v. 
Bahcock,  2  Sandf.  518  ;  Wheeler  v.  Webster,  1  E.  D.  Smith,  1 ; 
Harden  v.  Palmer,  2  id.  172 ;  Gilman  v.  Cutis,  27  N.  H.  348. 

We  would  not  be  understood  as  adopting  the  doctrine  of  the 
decisions  above  cited  to  the  extent  of  holding  that  there  must 
be  an  actual  change  of  the  party's  domicile,  in  the  strict  legal 
sense  of  that  word,  that  is  an  abandonment  of  his  domicile  in 
this  State  and  the  acquisition  of  a  domicile  elsewhere,  to  bring 
him  within  the  meaning  of  our  Statute  of  Limitations,  all  we 
intend  to  hold  being,  that  he  must  acquire  a  fixed  and  perma- 
nent abode  or  dwelling  place  out  of  this  State,  at  least  for  the 
time  being. 

We  are  of  the  opinion  that  the  instruction  given  to  the  jury 
in  this  case  was  erroneous,  and  as  there  was  a  very  consider- 
able conflict  in  the  evidence  bearing  upon  the  question  of  Pells' 
residence,  whether  it  was  in  this  State  or  in  the  State  of  New 
York  during  the  periods'  to  which  said  evidence  applied,  the 
instruction  must  necessarily  have  had  a  tendency  prejudicial 
to  the  defendant.  *  ^ 

The  only  briefs  filed  by  counsel  in  this  court  are  those 
prepared  by  them  for  the  Appellate  Court,  and  most  of  the 
questions  argued  are  mere  questions  of  fact  upon  which  the 
judgment  of  the  Appellate  Court  is  conclusive.  As  to  ques- 
tions of  that  character  we  of  course  can  express  no  opinion, 
but  for  the  error  in  the  instruction  the  judgments  of  the  Ap- 
pellate Court  and  Circuit  Court  must  be  reversed,  and  the 
cause  will  be  remanded  to  the  latter  court  for  a  new  trial. 

Judgment  reversed, 

.  25—130  III. 


386 


Bradish  et  at.  v.  Yocum. 


Syllabus. 


Charles  E.  Bradish  etal, 

V. 

Alexander  Yocum. 
Filed  at  Springfield  October  31, 1889. 

1.  AppeaIj  —  reviewing  the  facts.  In  cases  that  come  to  this  court 
through  the  Appellate  Courts,  the  judgments  of  the  Appellate  Courts 
are,  under  the  statute,  final  and  conclusive  as  to  all  matters  of  fact  in 
controversy ;  and  when  the  trial  is  upon  issues  of  fact,  then,  unless  the 
record  shows  that  some  question  of  law  is  raised  by  exceptions,  by  in- 
structions, by  propositions  submitted  to  the  court,  or  otherwise,  there 
is  no  question  involved  which  this  court  is  permitted  to  review. 

2.  Same — in  ejectment — reviewing  the  facts,  as  well  as  the  law.  In  an 
action  of  ejectment,  involving  a  freehold,  brought  directly  from  the 
trial  court,  this  court  is  authorized  to  pass  both  upon  the  facts  and  the 
law,  and  it  is  immaterial  whether  the  complaint  is  that  the  court  below, 
in  making  its  finding,  came  to  a  wrong  conclusion  upon  the  facts  or 
the  law,  or  both.  The  inquiry  is,  did  the  facts,  as  they  appear  in  the 
record,  and  the  law,  authorize  the  finding  and  judgment  below, 

3.  CoNTKACT  in  respect  of  real  estate — the  word  "sold"  not  the  equiva- 
lent of  "conveyed."  The  word  "sold,"  when  applied  to  real  estate,  can 
not,  as  a  matter  of  law,  be  held  always  to  be  equivalent  to  the  word 
"conveyed."  While  a  sale  of  realty  can  not  be  complete  and  effectual  to 
pass  the  title  without  a  conveyance,  yet  the  word  "sold"  and  the  word 
"sale"  are  frequently  used  with  reference  to  a  transaction  wherein  no 
deed  has  been  executed.  It  will  always  depend  upon  the  circumstances 
of  the  i)articular  case  whether  or  not  the  word  "sold"  or  "sale"  imports 
an  actual  conveyance. 

4.  Conveyance — as  to  the  property  conveyed — latent  ambiguity  ex- 
plained by  parol.  Where  a  latent  ambiguity  in  the  description  of  land 
in  a  deed  is  made  manifest  by  other  evidence,  parol  evidence  is  ad- 
missible for  the  purpose  of  making  an  identification  of  the  land  alien- 
ated by  such  deed.  Parol  evidence  is  always  admissible  to  explain  a 
latent  ambiguity,  and  show  what  property  was  intended  to  be  conveyed. 

5.  In  cases  of  latent  ambiguity,  e\idence  is  received,  not  for  the 
purpose  of  incorporating  into  the  writing  an  intention  not  expressed 
therein,  but  simply  with  the  \-iew  of  elucidating  the  meaning  of  the 
words  employed ;  and  the  duty  of  the  court  is  to  declare  the  meaning 
of  what  is  written  in  the  instrument,  and  not  what  was  intended  to  be 
written. 
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6.  A,  the  owner  of  181  acres  of  land,  by  his  written  contract,  dated 
December  17,  1880,  sold  the  same  to  B  on  December  28, 1880.  A,  by  the 
direction  of  B,  conveyed  112  acres  of  the  land  to  C,  which  included 
60  acres  afterwards  in  dispute,  and  on  February  9,  1881,  A  conveyed 
the  remaining  69  acres  to  B.  On  January  29,  1881,  C  conveyed  the  112 
acres  to  B,  who,  on  June  12,  1881,  conveyed  52  acres,  being  the  south 
part  of  the  112  acres,  to  D.  On  November  2, 1883,  B  conveyed,  by  war- 
ranty deed,  to  A,  "all  those  parcels  of  lan<d  at,  etc.,  which  were  sold  to 
B  by  said  A  and  by  J  B,  excepting  and  reserving"  a  part  thereof,  which 
was  described  by  metes  and  bounds:  Held,  that  owing  to  the  latent 
ambiguity  as  to  whether  the  word  "sold"  meant  the  land  embraced  in 
the  contract,  or  that  in  the  deed  of  A  to  B,  dated  February  9, 1881,  parol 
evidence  was  properly  admitted  to  show  the  land  intended  to  be  con- 
veyed by  the  deed  of  November  2,  1883. 

7.  Same — burden  of  proof  in  case  of  a  latent  ambiguity.  In  ejectment 
for  a  tract  of  land  claimed  to  have  been  conveyed  by  the  defendant 
to  the  plaintiff,  where  the  deed  is  subject  to  a  latent  ambiguity,  the 
burden  of  proof  will  rest  on  the  plaintiff  to  show  that  such  tract  was  a 
part  of  the  land  intended  to  be  conveyed  to  him. 

8.  Same — construction  of  deeds  and  other  written  contracts.  In  con- 
struing deeds  and  all  other  instruments  of  writing,  the  important  mat- 
ter is  to  ascertain  the  intention  of  the  parties,  and  the  meaning  which 
they  attached  to  the  words  used. 

9.  Same  —  construed  as  against  grantor.  Where  there  is  doubt  as 
to  the  construction  of  a  deed,  it  is  to  be  interpreted  most  favorably  for 
the  grantee.  But  this  rule  does  not  authorize  the  changing  of  the 
deed  by  incorporating  into  it  an  intention  which  is  not  expressed 
therein. 

10.  Same — deed  void  for  uncertainty.  Where  the  subject  of  a  grant 
hj  deed,  after  resort  to  extrinsic  evidence,  still  remains  a  matter  of 
mere  conjecture,  the  deed  will  be  held  void  for  uncertainty. 

11.  Teial  by  the  coukt — propositions  of  law.  On  the  trial  of  an 
action  of  ejectment  before  the  court  alone,  the  parties  are  not  required 
to  submit  written  propositions  of  law,  although  they  may  properly  do  so. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  James  A.  Creighton,  Judge,  presiding. 

Messrs.  Orendorff  &  Patton,  and  Messrs.  Palmer  &  Palmer, 
for  the  appellants. 


Messrs.  Patton  &  Hamilton,  for  the  appellee. 
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Mr.  Justice  Baker  delivered  the  opinion  of  the  Court : 

This  was  ejectment,  in  the  Sangamon  circuit  court,  wherein 
Alexander  Yocum,  appellee,  recovered  from  appellants  60  acres 
of  land.    The  case  was  tried  before  the  court  without  a  jury. 

On  and  before  the  I7th  day  of  December,  1880,  Yocum  was 
the  owner  of  181  y^J^  acres  of  land  at  or  near  Mud  Lake,  in 
Sangamon  county,  all  of  which  is  included  in  a  written  agree- 
ment of  that  date,  executed  and  delivered  by  him  to  Ella  C. 
Bradish,  one  of  the  appellants.  The  material  portions  of  said 
agreement  are  as  follows  : 

"This  agreement,  made  and  entered  into  this  17th  of  De- 
cember, 1880,  witnesseth,  that  I  have  this  day  sold  to  Ella  C. 
Bradish  all  that  part  of  section  9  which  lies  west  of  the  San- 
gamon river  and  south  of  the  railroad ;  also,  all  that  part  of 
the  N.  E.  ^  of  section  8  which  lies  south  of  the  railroad,  and 
fifty-six  and  fifty-six  one-hundredths  of  the  east  part  of  the 
east  half  of  the  south-east  quarter  of  section  8,  all  in  town- 
ship 16  north,  range  west  of  the  3d  P.  M.,  for  the  sum  of 
$17  per  acre,  and  have  received  on  account  of  said  sale  $50. 
I  am  to  have  surveyed  all  that  part  of  said  land  which  lies  in 
the  north-east  quarter  of  said  section  8  and  north-west  quarter 
of  said  section  9,  and  payment  of  balance  to  be  made  when 
survey  has  been  made  and  deed  executed.  This  sale  is  made 
subject  to  a  lease  to  John  M.  Striffler,"  etc. 

December  28,  1880,  Yocum  made  a  deed  for  112  acres  of 
said  land,  which  included  the  60  acres  in  controversy,  to  one 
James  L.  Huse,  and  February  9,  1881,  he  executed  a  deed  of 
conveyance  for  the  acres  of  the  land  lying  north  of  the 

quarter-section  lines  in  said  sections  8  and  9,  to  said  Ella  C. 
Bradish, — said  112  acres  and  said  69j^q^q  acres  being  the  whole 
of  the  land  included  in  the  written  agreement.  On  J anuary  29, 
1881,  Huse  conveyed  the  112  acres  to  Ella  C.  Bradish,  and 
she,  on  the  12th  of  June,  1881,  deeded  52  acres,  being  the 
south  part  of  the  112  acres,  to  one  Eichardson. 
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The  title  of  appellee  to  the  60  acres  of  land  in  question  de- 
pends upon  the  inquiry  whether  or  not  it  was  conveyed  to  him 
by  a  deed  made  by  Ella  C.  Bradish  and  Charles  E.  Bradish, 
dated  November  2,  1883.  Said  deed,  omitting  date,  signa- 
tures and  seals,  is  as  follows : 

"The  grantors,  Ella  C.  Bradish,  and  Charles  E.  Bradish, 
her  husband,  of  the  county  of  Sangamon,  and  State  of  Illinois, 
for  and  in  consideration  of  $2400  in  hand  paid,  convey  and 
warrant  to  Alexander  Yocum,  of  the  county  of  Sangamon,  and 
State  of  Illinois,  the  following  described  real  estate,  to-wit : 
All  those  parcels  of  land  at  or  near  Mud  Lake,  Sangamon 
county,  Illinois,  which  were  sold  to  Ella  C.  Bradish  by  said 
Yocum  and  by  James  Black,  excepting  and  reserving,  however, 
part  of  the  S.  E.  \  and  part  of  the  N.  E.  J  of  section  8,  town- 
ship 16  north,  range  4  W.,  3d  P.  M.,  and  bounded  as  follows, 
to-wit :  Beginning  at  a  cut  stone  near  the  east  bank  of  Mud 
Lake,  distant  12  chains  and  80  links  south,  and  13  chains 
and  24  links  west  from  the  N.  E,  corner  of  said  S.  E.  and 
from  which  stone  an  elm,  24  inches  in  diameter,  bears  north 
44f  degrees  west  9 If  links,  and  a  hickory,  16  inches  in  di- 
ameter, bears  south  43 J  degrees,  west  79^  links,  and  running 
thence  north  59 J  degrees,  west  21  chains  and  18  links  to  a  cut 
stone,  from  which  a  walnut,  10  inches,  is  north  26 J  degrees, 
west  29  links,  thence  north  3  chains,  85|-  links  to  the  south 
boundary  line  of  the  Illinois  Central  Railroad  Company's  right 
of  way  through  said  section ;  thence  in  a  northeasterly  direc- 
tion, along  the  south  boundary  line  of  said  right  of  way,  23 
chains ;  thence  south,  across  said  Mud  Lake,  to  a  point  2  rods 
south  of  the  south  bank  of  said  lake ;  thence  in  a  south-west- 
wardly  direction,  along  parallel  with  and  2  rods  distant  from 
the  south  and  east  bank  of  said  lake,  to  the  place  of  beginning. 
It  being  also  intended  by  this  deed  to  convey  a  tract  of  land, 
75  feet  wide,  south  of  and  adjoining  the  last  above  described 
tract,  beginning  at  said  cut  stone,  near  the  east  bank  of  Mud 
Lake,  and  running  thence  north  59f  degrees  west,  across  said 
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lake,  to  a  point  2  rods  west  of  the  west  bank  of  said  lake, — 
reserving,  however,  to  said  Bradish,  her  heirs  and  assigns,  a 
perpetual  easement  for  a  roadway  over  said  75  feet  strip, — 
reserving,  also,  roadways  to  ice  house,  and  public  roadway. 
Yocum  to  have  privilege  of  stock  going  to  water  along  the 
lake.  The  covenants  of  warranty  herein  are  not  to  apply  as 
against  any  incumbrance  upon  that  part  of  said  land  heretofore 
conveyed  by  said  Yocum  to  said  Bradish,  which  may  have  ex- 
isted at  the  date  of  said  conveyance.  Said  lands  are  situated 
in  the  county  of  Sangamon  and  State  of  Illinois." 

The  contention  of  appellants  is,  that  the  expression,  "all 
those  parcels  of  land  at  or  near  Mud  Lake,  Sangamon  county, 
Illinois,  which  were  sold  to  Ella  C.  Bradish  by  said  Yocum," 
refers  to  the  lands  conveyed  by  the  deed  from  Yocum  to  Ella 
C.  Bradish,  dated  February  9,  1881 ;  and  the  contention  of 
appellee  is,  that  said  expression  has  reference  to  the  lands 
described  in  the  written  agreement  of  December  17,  1880. 

Appellants  urge  that  the  word  "sold,"  when  applied  to  real 
estate,  legally  and  necessarily  implies  a  conveyance,  and  that 
the  word  "sold,"  in  the  deed  from  them  to  appellee,  is  un- 
avoidably equivalent  to  the  word  "conveyed." 

Appellee  insists  that  the  matters  of  the  construction  of  the 
deeds  of  November  2,  1883,  and  February  9,  1881,  and  the 
written  agreement  of  December  17,  1880,  are  purely  legal 
questions,  and  should  have  been  presented  to  the  trial  court 
by  the  submission  of  written  propositions  to  be  held  as  law  in 
the  decision  of  the  case,  and  that  no  such  propositions  having 
been  submitted,  appellants  are  now  precluded  from  raising 
such  question  of  construction  in  this  court.  For  the  mainten- 
ance of  this  position  appellee  relies  on  the  following  author- 
ities:  Tibhalls  v.  Lihhy,  97  111.  552;  Mutual  Aid  Association 
V.  Hall,  118  id.  169  ;  Hohhs  v.  Ferguson's  Estate,  100  id.  232; 
Farwell  d  Co.  v.  Shove,  105  id.  61 ;  Barber  v.  Hawley,  116  id. 
91 ;  Mclntyre  v.  Sholty,  121  id.  660. 
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There  is  no  doubt  it  would  have  been  entirely  competent 
for  appellants  to  have  submitted  written  propositions  ,to  the 
court,  and  to  have  excepted  and  assigned  error  upon  its  re- 
fusal to  hold  such  propositions  to  be  the  law  applicable  to  the 
case.  It  is  to  be  noted,  however,  that  all  the  cases  cited  by 
appellee  are  either  appeals  from  or  writs  of  error  to  the  Ap- 
pellate Courts.  In  cases  that  come  to  this  court  through  the 
Appellate  Courts,  the  judgments  of  the  Appellate  Courts  are, 
under  the  statute,  final  and  conclusive  as  to  all  matters  of  fact 
in  controversy ;  and  where  the  trial  is  upon  issues  of  fact,  then, 
unless  the  record  shows  that  some  question  of  law  is  raised 
by  exceptions,  by  instructions,  by  propositions  submitted  to  the 
court,  or  otherwise,  it  is  manifest  there  is  no  question  involved 
which  this  court  is  permitted  to  review.  But  our  attention 
is  called  to  no  case  of  a  direct  appeal  from  the  trial  court  to 
this  court  where  such  rule  has  been  held  to  apply.  In  this 
action  of  ejectment,  involving  a  freehold,  brought  here  directly 
from  the  circuit  court,  this  court  is  authorized  to  pass  both 
upon  the  facts  and  the  law ;  and  it  is  immaterial  whether  the 
complaint  is  that  the  court  below,  in  making  its  finding,  came 
to  a  wrong  conclusion  upon  the  facts  or  the  law,  or  both.  The 
inquiry  is,  did  the  facts,  as  they  appear  in  the  record,  and  the 
law,  authorize  the  finding  and  judgment  below? 

While  holding  that  appellants  can  now  raise  the  question 
they  seek  to,  in  respect  to  the  meaning  of  the  word  "sold," 
found  in  the  conveyance  from  them  to  appellee,  yet  we  are 
not  prepared  to  say,  as  matter  of  law,  that  the  word  "sold," 
when  applied  to  real  estate,  is  always  equivalent  to  the  word 
"conveyed."  In  construing  deeds  and  all  other  instruments 
of  writing,  the  important  matter  is  to  ascertain  the  intention 
of  the  parties,  and  the  meaning  which  they  attached  to  the 
words  used.  A  sale  of  realty  can  not  be  complete  and  effectual 
to  transfer  legal  title  without  a  conveyance,  yet  very  frequently 
both  the  word  "sale"  and  the  word  "sold"  are  used  with  refer- 
ence to  a  transaction  wherein  no  deed  has  been  executed,  as  in 
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many  cases  of  judicial  sales,  sales  by  auctioneers  and  other 
agents,  and  sales  made  by  the  owners  under  executory  con- 
tracts. It  will  always  depend  upon  the  circumstances  of  the 
particular  case  whether  or  not  the  words  import  an  actual 
conveyance  and  transfer  of  legal  title. 

The  question  that  arose,  at  the  trial,  upon  the  deed  to  ap- 
pellee, was  in  regard  to  the  description  of  the  property  con- 
veyed by  it.  The  deed  conveyed  to  appellee  "all  those  parcels 
of  land  at  or  near  Mud  Lake,  Sangamon  county,  Illinois, 
which  were  sold  to  Ella  C.  Bradish  by  said  Yocum."  In  order 
to  identify  the  subject  matter  of  the  conveyance,  it  was  neces- 
sary to  show  what  lands  had  been  so  sold.  Appellee  intro- 
duced in  evidence  the  written  agreement  of  December  17, 1880, 
which  stated,  "I  have  this  day  sold  to  Ella  C.  Bradish,"  and 
then  described  lands  which  included  the  premises  in  contro- 
versy, and  further  stated,  "this  sale  is  made  subject  to  a  lease," 
etc. ;  and  also  offered  in  evidence  the  deeds  of  December  28, 
1880,  and  February  9, 1881,  which  developed  the  fact  that  he 
had  conveyed  the  112  acres,  which  included  the  60  acres  in 
suit,  to  Huse,  and  had  only  conveyed  the  69  j^Jq  acres  to  Ella 
C.  Bradish.  It  was  apparent  there  was  a  latent  ambiguity, 
made  manifest  by  the  extrinsic  evidence.  We  think  the  cir- 
cuit court  ruled  properly  in  holding  that  parol  evidence  might 
be  admitted  for  the  purpose  of  making  an  identification  of  the 
lands  alienated  by  the  deed  to  appellee.  Parol  evidence  is 
always  admissible  to  explain  a  latent  ambiguity,  and  show 
what  property  was  intended  to  be  conveyed  by  a  deed.  Mar- 
shall V.  Gridley,  46  111.  247;  Byhce  v.  Hageman,  66  id.  519; 
Billings  v.  Kankakee  Coal  Co.  67  id.  489  ;  Colcord  v.  Alexander, 
id.  581;  Fisher  v.  Quackenhiish,  83  id.  310;  Sliarp  v.  Thomp- 
son, 100  id.  447. 

The  difficulty  in  the  case  is  as  to  the  sufficiency  of  the  evi- 
dence to  establish  that  the  60  acres  in  dispute  was  a  portion 
of  the  lands  conveyed.  Appellee  testified  positively  that  his 
purchase  included  the  60  acres ;  that  he  made  the  deed  to 
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Hiise  for  the  purpose  of  saving  the  expense  of  another  convey- 
ance, by  the  direction  and  at  the  request  of  Mr.  Bradish,  who, 
in  the  whole  transaction,  acted  for  his  wife ;  that  he  refused 
to  deed  to  Huse  without  the  agreement  of  December  17, 1880, 
was  surrendered  to  him ;  that  this  was  done,  and  that  the  pur- 
chase money  from  Huse  was  paid  to  him,  and  that  thereupon 
he  gave  to  Mrs.  Bradish  a  bond  for  a  deed  for  the  remaining 
69j^Jq  acres. 

The  claim  made  by  appellee  was  corroborated  by  Menden- 
hall,  who  testified  that  he  had  a  mortgage  for  $3000  on  the 
land. Bradish  conveyed  to  Yocum,  including  the  60  acres,  which 
mortgage  also  covered  the  15  or  16  acres  reserved  in  the  deed, 
and  on  which  the  ice  house  stood ;  that  Mr.  Bradish  told  him 
he  had  sold  all  the  land  to  Mr.  Yocum,  except  that  on  which 
the  ice  house  stood,  and  requested  him  to  release  all  of  it 
except  the  15  or  16  acres,  and  that  he  did  so,  and  received 
$2000  from  Yocum.  The  force  of  this  circumstance  was  weak- 
ened by  the  explanation  made  by  Bradish,  ^hat  he  had  a  pre- 
vious arrangement  with  Yocum,  which  fell  through,  for  the  sale 
of  all  the  land  except  that  on  which  the  ice  house  stood,  and 
that  at  that  time  he  arranged  with  Mendenhall  to  release,  for 
a  certain  sum,  all  the  land  except  the  ice  house  reservation, 
and  that  when  he  made  the  subsequent  arrangement  with 
Yocum,  and  deeded  to  him,  he  paid  Mendenhall  the  sum 
agreed  upon,  and  had  all  the  land,  except  the  reservation,  re- 
leased^ from  the  mortgage.  This  prior  arrangement,  however, 
was  denied  by  Yocum. 

Another  circumstance  which  tended  to  show  the  60-acre 
tract  was  included  in  the  conveyance  was,  that  a  strip  out  of 
it,  two  rods  wide,  formed  a  part  of  the  reservation  made  in 
the  deed.  It  would  seem  unreasonable  and  useless,  if,  as 
claimed  by  appellants,  the  sixty  acres  were  not  conveyed,  but 
remained  vested  in  Ella  C.  Bradish,  that  a  small  strip  of 
ground  therein  should  have  been  included  in  the  reservation 
to  her.    The  remaining  corroborative  circumstance  was  the 
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improbability  that  Yocum  would  pay  $27  per  acre  for  land 
which  some  three  years  before  he  had  sold  at  $17  per  acre. 

On  the  other  hand,  Charles  E.  Bradish  testified,  with  posi- 
tiveness,  that  the  conveyance  did  not  and  was  not  intended  to 
include  the  60-acre  tract.  The  circumstances  which  tended  to 
corroborate  him  were  of  quite  as  much  probative  force  as  those 
which  tended  to  corroborate  Yocum.  The  words  of  the  deed 
to  Yocum,  "convey  and  warrant,"  are  words  of  warranty,  and 
the  words  of  limitation  upon  this  warranty,  found  in  the  latter 
portion  of  the  deed,  are:  "The  covenants  of  warranty  herein 
are  not  to  apply  as  against  any  incumbrance  upon  that  part 
of  said  land  heretofore  conveyed  by  said  Yocum  to  said  Brad- 
ish, which  may  have  existed  at  the  date  of  said  conveyance." 
The  deed  speaking,  in  one  place,  of  "the  land  sold  by  Yocum,'* 
and  in  another  place,  of  "the  land  conveyed  by  Yocum,"  the 
probabilities  are  that  the  word  "sold"  was  used  as  synonymous 
with  "conveyed,"  and  that  the  two  references  are  to  the  same 
land.  If  the  theory  urged  by  appellee  is  the  correct  theory, 
then  the  whole  of  the  land  lying  south  of  the  reservation  was 
conveyed  to  him  by  the  description,  "all  those  parcels  of  land 
*  *  *  w^hich  were  sold  to  Ella  C.  Bradish  by  said  Yocum 
and  by  James  Black;"  and  the  words  in  a  subsequent  part  of 
the  instrument,  "it  being  also  intended  by  this  deed  to  convey 
a  tract  of  land  75  feet  wide,  south  of  and  adjoining  the  last 
above  described  tract," — i.  e.,  the  reservation, — "beginning  at 
said  cut  stone  near  the  east  bank  of  Mud  Lake,  and  running 
thence  north  degrees  west  across  said  lake  to  a  point  twa 
rods  west  of  the  west  bank  of  said  lake,"  would  be  wholly  in- 
operative, as  they  would  be  but  a  double  conveyance,  in  the 
same  instrument,  of  said  strip  of  land.  Moreover,  the  con- 
versation and  transaction  testified  to  by  Guyant,  about  the 
rails  belonging  to  the  partition  fence  between  the  60-acre  tract 
and  the  tract  lying  north  of  it,  were  inconsistent  with  the 
theory  that  both  tracts  were  conveyed  to  Yocum. 
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But  the  strongest  point  against  the  claim  of  appellee  is, 
that  it  is  inconsistent  with  the  theory  upon  which  he  relies 
for  its  support,  and  conflicts  with  the  deed,  and  the  written 
agreement  upon  which  he  bases  it.  The  fact  Mrs.  Bradish, 
in  1881,  had  conveyed  the  south  52  acres  to  Eichardson,  is 
a  circumstance  which  makes  it  improbable  that  she,  in  1883, 
attempted  to  convey,  and  warranted,  said  52  acres  to  Yocum» 
The  theory  of  appellee  is,  that  the  expression,  "all  those  par- 
cels of  land  which  were  sold  to  Ella  C.  Bradish  by  Yocum," 
refers  to  the  lands  mentioned  in  the  written  agreement.  The 
words  of  the  deed  are,  ''all  those  parcels  of  land;"  therefore, 
if  the  deed  refers  to  the  written  agreement,  then,  necessarily, 
it  shows  an  intention  to  convey  thereby  all  the  lands  "sold" 
by  the  agreement,  and  this  would  include  not  only  the  69^^^ 
acres  and  the  60  acres,  but  also  the  52  acres  theretofore  deeded 
to  Eichardson.  Why  would  there  not  be  equally  good  ground 
for  the  claim  the  deed  and  warranty  covered  the  Eichardson 
land,  and  Mrs.  Bradish  was  liable  therefor  on  the  covenants 
of  warranty?  Appellee,  however,  does  not  contend  that  it 
was  intended  by  the  deed  to  convey  the  52-acre  tract,  but, 
both  in  his  testimony  and  by  his  brief,  his  claim  is,  that  the 
deed  from  the  Bradishes  was  for  the  James  Black  land,  "and 
for  all  the  land  which  he  (Yocum)  had  previously  sold  to  her 
(Mrs.  Bradish)  by  virtue  of  the  agreement  of  December  17, 
1880,  that  she  had  not  otherwise  conveyed." 

In  cases  of  latent  ambiguity  evidence  is  received,  not  for 
the  purpose  of  importing  into  the  writing  an  intention  not  ex- 
pressed therein,  but  simply  with  the  view  of  elucidating  the 
meaning  of  the  words  employed ;  and  the  duty  of  the  court  is 
to  declare  the  meaning  of  what  is  written  in  the  instrument, 
and  not  of  what  was  intended  to  be  written.  (1  Am.  &  Eng. 
Ency.  of  Law,  p.  532,  and  authorities  cited  in  note  1.)  It 
must  be  presumed,  that  if  the  deed  refers  to  the  agreement, 
and  if  it  was  not  the  intention  by  it  to  convey  all  the  lands 
sold  by  Yocum  to  Ella  C.  Bradish,  then,  that  the  real  inten- 
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tion  would  have  been  expressed  in  the  deed,  either  by  words  of 
-exclusion,  or  otherwise.  The  deed  is  manifestly  inconsistent 
with  the  claim  made  by  appellee  that  it  was  intended  thereby  to 
transfer  the  lands  described  in  the  agreement  that  Mrs.  Brad- 
ish  had  not  previously  conveyed.  Where  there  is  doubt  as  to 
the  construction  of  a  deed,  it  is  to  be  interpreted  most  favor- 
ably for  the  grantee ;  but  here  the  latter  asks  that  the  deed 
shall  be  changed  from  what  it  was  when  executed  by  the  grant- 
ors, by  incorporating  into  it  an  intention  which  is  not  expressed 
therein. 

For  the  purpose  of  sustaining  a  grant,  extrinsic  evidence 
may  always  be  used  to  identify  and  establish  the  objects  of 
the  calls  in  a  deed ;  but  when  the  subject  of  the  grant,  after 
resort  to  proof  that  is  dehors  the  deed,  still  remains  a  matter 
of  mere  conjecture,  the  deed  will  be  held  void  for  uncertainty. 
Here  the  Black  land  and  the  tract  of  land  that  lies  north  of 
the  land  in  controversy  are  definitely  ascertainable,  whether 
the  deed  be  held  to  refer  either  to  the  written  agreement  or  the 
conveyance  of  February  9,  1881,  and  there  is  no  failure  of 
the  grant.  It  seems  to  us,  however,  that  the  conclusion  of 
the  circuit  court,  that  the  deed  also  called  for  the  tract  of  land 
which  was  recovered  in  this  suit,  was  based  upon  inconclusive 
circumstances,  and  that  there  were  other  circumstances  in  evi- 
dence tending  to  establish  that  said  land  was  not  conveyed, 
which,  when  read  in  the  light  of  the  deed  itself,  were  of  equal 
and  even  greater  potency.  The  burden  was  upon  appellee  to 
show  that  said  tract  was  a  part  of  the  lands  deeded  to  him, 
and  this  he  failed  to  do. 

We  think  the  finding  and  judgment  of  the  circuit  court  were 
-erroneous,  and  the  judgment  is  reversed  and  the  cause  re- 
manded for  another  trial. 

Judgment  reversed. 
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Henry  Canatsey  et  al, 

V. 

Jackson  Canatsey  et  al. 

Filed  at  Springfield  October  31, 1889. 

1.  Peobate  of  wills — what  necessary  thereto.  To  entitle  a  will  to 
probate,  four  things  must  concur :  First,  it  must  be  in  writing,  and 
signed  by  the  testator,  or  in  his  presence  by  some  one  under  his  direc- 
tion; second,  it  must  be  attested  by  two  or  more  credible  witnesses; 
third,  two  witnesses  must  prove  that  they  saw  the  testator  sign  the  will 
in  their  presence,  or  that  he  acknowledged  the  same  to  be  his  act  and 
deed;  and  foui-th,  they  must  swear  that  the  testator  was  of  sound  mind 
and  memory  at  the  time  of  signing  or  acknowledging  the  same. 

2.  Proof  of  the  foregoing  facts,  in  the  absence  of  any  proof  of  fraud, 
compulsion  or  other  improper  conduct,  will  make  a  prima  facie  case 
entitling  the  will  to  probate. 

Appeal  from  the  Circuit  Court  of  Scott  county;  the  Hon. 
George  W.  Herdman,  Judge,  presiding. 

Mr.  Owen  P.  Thompson,  for  the  appellants : 

As  to  the  facts  necessary  to  the  probate  of  a  will,  see  Dickie 
V.  Carter,  42  111.  376. 

If  the  attesting  witness  swears  only  to  his  signature,  this 
will  not  be  sufficient.  10  Am.  Dec.  237 ;  Burwelt  v.  Corbin, 
id.  495. 

When  an  appeal  is  taken  from  an  order  admitting  a  will  to 
probate,  the  testimony  of  the  subscribing  witnesses  must  alone 
be  sufficient  to  show  due  execution.  Walker  v.  Walker,  2 
Scam.  291 ;  Andrews  v.  Black,  43  111.  259. 

When  the  testator  is  illiterate,  and  signs  by  his  mark,  it 
must  appear  that  no  imposition  has  been  practiced,  and  that 
he  did  in  fact  fully  understand  every  part  of  the  paper.  Weir 
V.  Fitzgerald,  2  Brad.  Sur.  Eep.  42  ;  Rigg  v.  Wilson,  13  111.  15  ; 
Martin  v.  Mitchell,  28  Ga.  382 ;  Wampler  v.  Wampler,  9  Md. 
540 ;  Potter  v.  Potter,  41  111.  80  ;  Schouler  on  Wills,  sec.  317 ; 
1  Jarman  on  Wills,  29. 
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Mr.  James  M.  Eiggs,  for  the  appellees : 

When  the  attestation  clause  contains  all  the  particulars  of 
a  good  execution,  it  will  be  prima  facie  evidence  of  due  execu- 
tion. Mere  forgetfulness  of  the  witness,  of  the  facts  stated  in 
the  attesting  clause,  will  not  defeat  the  probate.  1  Eedfield 
on  Wills,  (3d  ed.)  pp.  237-239 ;  Gwillim  v.  Gwillim,  3  S.,  W. 
.&  I.  200 ;  Pearson  v.  Wightman,  1  Mill.  336 ;  Jackson  v.  La- 
'Grange,  19  Johns.  386;  Jauncey  v.  Thorm,  2  Barb.  Ch.  40; 
Lawyer  v.  Smith,  8  Mich.  411;  Chaffee  v.  Missionary  Society y 
10  Paige,  85. 

In  this  country,  the  ruling  in  general  is,  that  a  will  may  be 
established  by  one,  only,  of  the  attesting  witnesses,  if  he  can 
testify  to  a  compliance  with  the  statute  relating  to  its  execu- 
tion.   In  the  matter  of  Page,  118  111.  578. 

This  court  has  decided  that  attesting  witnesses  need  not 
know  the  instrument  they  are  witnessing  is  a  will.  {Dickie  v. 
Carter,  42  111.  386.)  But  if  the  rule  were  otherwise,  it  is 
proven  in  this  case,  by  a  perfect  attestation  clause,  that  the 
witnesses  knew  they  were  signing  a  will. 

Under  our  Statute  of  Wills  it  is  not  necessary  the  attesting 
witnesses  should  see  the  testator  sign  the  will,  or  see  any  one 
sign  for  him.  It  is  only  necessary  he  should  acknowledge  it 
to  be  his  will.  This  is  sufficiently  shown  by  the  testimony  of 
the  witnesses,  and  the  attesting  clause.  Holloway  v.  Galloway y 
51  111.  159. 

As  to  the  objection  that  the  witnesses  do  not  know  the  tes- 
tator was  present  when  they  signed,  this  is  squarely  shown  to 
be  otherwise  by  McGlasson,  who  swears  that  the  testator,  and 
Eowen,  the  other  witness,  were  present  when  the  will  was  ex- 
ecuted, or  acknowledged,  and  vatnessed.  The  same  is  also 
shown  by  the  attestation  clause. 

It  is  not  necessary  the  testator  should  have  signed  on  the 
same  day  the  attesting  witnesses  signed.  He  may  have  signed 
on  a  previous  day,  and  acknowledged  his  signature  on  the  day 
they  signed,  and  this  would  be  a  good  execution.    This  objec- 
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tion  is  fully  met  by  the  evidence  of  the  witnesses  in  connection 
with  the  attestation  clause.  Holloway  v.  Galloway,  51  111.  159. 

It  is  not  necessary  the  witnesses  should  sign  in  the  presence 
of  each  other,  or  at  the  same  time.  If  the  signature  of  the 
testator  was  acknowledged  to  each  of  them,  though  at  different 
times,  that  was  enough.  If  the  rule  were  otherwise,  however, 
it  is  fully  proven  by  McGlasson,  and  the  attestation  clause, 
that  the  testator  signed  in  the  presence  of  the  witnesses,  who 
signed  in  the  presence  of  each  other.  Flynn  v.  Owen,  58  111. 
111. 

It  is  next  urged,  that  inasmuch  as  the  testator  signed  the 
will  by  mark,  it  was  not  entitled  to  probate  until  the  proponent 
proved  that  its  contents  were  read  to  him.  The  will  is  found 
with  his  signature  to  it,  and  the  presumption  is  that  he  did 
not  sign  it  without  knowing  its  contents.  Such  is  the  usual 
presumption  in  reference  to  all  instruments,  and  we  are  aware 
of  no  distinction  between  persons  who  can  and  those  who  can 
not  write.    Doran  v.  Mullen,  78  111.  346. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the  Court : 

George  Canatsey  of  Scott  County  died  testate  on  March  21, 
1888.  By  his  will  bearing  date  March  14,  1883,  after  pro- 
viding for  the  payment  of  his  funeral  expenses  and  debts,  he 
devised  all  his  personal  property  and  real  estate,  the  latter 
consisting  of  325  acres  of  land  in  Scott  and  Macoupin  Coun- 
ties, to  his  eight  children,  specifically  naming  three  sons  and 
five  daughters.  He  made  no  other  gifts  or  devises,  and  the 
eight  children  so  named  were  to  take  the  real  and  personal 
property  "share  and  share  alike." 

Ther  will  was  presented  for  probate  to  the  County  Court  of 
Scott  County  by  Jackson  Canatsey,  the  executor,  who  was  also 
one  of  the  sons,  and  was  admitted  to  probate  by  that  Court  on 
May  17,  1888.  The  probate  of  the  will  was  resisted  before 
the  County  Court  by  Henry  Canatsey  and  Ellen  McCarty, 
claiming  to  be  grandchildren  of  the  testator,  children  of  a  de- 
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ceased  son.  They  are  not  mentioned  in  the  will.  They  are 
described  as  such  grandchildren  in  the  order  of  the  County 
Court  admitting  the  will  to  probate.  They  took  an  appeal 
from  such  order  to  the  Circuit  Court,  where  a  trial  was  had, 
by  consent,  before  the  Circuit  Judge  without  a  jury,  resulting 
in  an  order  admitting  the  will  to  probate.  From  such  judg- 
ment of  the  Circuit  Court  the  contestants  prosecute  their  ap- 
peal to  this  Court. 

The  testator  could  not  write.  He  signed  the  will  by  making 
his  mark  and  affixed  his  seal.  The  only  evidence  introduced 
upon  the  trial  before  the  Circuit  judge,  besides  the  will  itself, 
consisted  of  the  testimony  of  the  two  subscribing  witnesses 
and  of  the  draughtsman  of  the  will. 

It  is  urged  by  the  contestants,  that  the  proof  of  the  execu- 
tion of  the  will  was  not  sufficient  under  the  requirements  of 
the  statute.  We  have  said  that  "to  entitle  a  will  to  probate 
four  things  must  concur — it  must  be  in  writing  and  signed  by 
the  testator  or  testatrix,  or  in  his  or  her  presence  by  some  one 
under  his  or  her  direction ;  it  must  be  attested  by  two  or  more 
credible  witnesses ;  two  witnesses  must  prove  that  they  saw 
the  testator  or  testatrix  sign  the  will  in  their  presence,  or  that 
he  or  she  acknowledged  the  same  to  be  his  or  her  act  and  deed ; 
they  must  swear  that  they  believed  (or  believe)  the  testator  or 
testatrix  to  be  of  sound  mind  and  memory  at  the  time  of  sig|i- 
ing  and  acknowledging  the  same."  (Dickie  et  al.  v.  Carter ^  42 
111.  376 ;  Crowley  v.  Crowley,  80  id.  469). 

It  is  not  necessary  to  say  anything  as  to  the  fourth  requisite, 
as  it  is  not  claimed  that  the  testator  was  not  of  sound  mind 
and  memory. 

First,  the  will  of  George  Canatsey  was  signed  in  his  presence 
and  under  his  direction  by  James  Callans,  he  at  the  same  time 
making  his  mark.  Callans  swears,  that  he  has  been  a  prac- 
ticing lawyer  in  Scott  County  seventeen  years ;  that  he  knew 
the  testator  twenty  five  years ;  that  he  was  County  judge  on 
March  14, 1883  ;  that  he  wrote  the  will  in  question  for  George 
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Canatsey  and  signed  the  latter's  name  to  it ;  that  he  never 
signed  the  testator's  name  without  his  request ;  that  the  will 
as  shown  to  him  on  the  trial  was  "in  the  exact  form  in  which 
he  wrote  it" ;  that  it  is  his  recollection  that  he  wrote  it  at  the 
dictation  of  George  Canatsey;  that  the  testator  signed  his 
name  to  the  instrument  "by  his  mark"  ;  that  the  will  was  writ- 
ten in  the  office  of  the  witness  on  the  south  side  of  the  square 
in  Winchester,  Scott  County,  and  that  he  and  the  testator  were 
present  at  the  time  ;  that  "the  old  gentleman  came  in  and  had 
me  prepare  the  will,  and  my  impression  is  that  he  had  some 
memorandum — he  might  have  had  it  on  the  leaf  of  a  book — 
my  recollection  is  that  he  *  *  *  told  me  what  he  wanted 
done  and  pulled  out  some  papers"  ;  that  he  (the  witness)  would 
not  have  written  a  will  and  signed  George  Canatsey's  name 
to  it  except  at  the  dictation  of  George  Canatsey. 

Second,  the  will  is  attested  by  two  credible  witnesses,  Frank 
McGlasson,  who  was  then  and  had  been  for  twelve  years  clerk 
of  the  Circuit  Court  of  Scott  County,  and  Thomas  P.  Kowen, 
who  had  been  county  clerk  eight  years  and  county  judge  four 
years. 

Third,  the  testimony  of  the  subscribing  witnesses,  in  the 
absence  of  any  proof  of  fraud,  compulsion  or  other  improper 
conduct,  made  out  such  a  prima  facie  case  as  justified  the 
court  in  admitting  the  will  to  probate. 

McGlasson  swears,  that  he  had  lived  in  Scott  county  fifty 
years ;  that  he  had  known  the  testator  about  twelve  years ; 
that  his  name  was  signed  to  the  will  as  a  witness ;  that  the 
signature  was  unquestionably  that  of  the  witness ;  that  the 
testator  frequently  came  into  the  office  of  witness  and  they  had 
talks  together ;  that  witness  always  called  him  "Uncle  George"  ; 
that  the  best  recollection  of  witness  is,  that  "Uncle  George  or 
some  one  else  came  to  me  and  asked  me  to  go  and  witness  his 
will;"  that  it  was  in  the  old  court  house  "I  think — I  remem- 
ber of  the  old  gentleman  being  present ;  I  witnessed  it  in  his 
presence ;  I  am  satisfied  of  that  because  here  is  my  signature 
26—130  III. 
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to  the  will,  *  *  *  lie  most  assuredly  was  present  at  the 
time  I  signed  it ;  I  think  Mr.  Eowen  was  present,  and  I  don't 
know  but  what  Mr.  Callans  was  present ;  I  don't  know  that 
I  could  say  that  I  saw  him  (the  testator)  sign  it,  he  acknowl- 
edged it,  I  am  satisfied  of  that ;  I  don't  know  just  what  he 
said,  but  I  know  that  he  said  that  it  was  his  will,  and  he  wanted 
us  to  attest  it." 

Eowen  testifies  as  follows :  I  knew  the  testator  forty  five 
or  fifty  years ;  I  was  very  well  acquainted  with  him ;  I  never 
saw  him  write ;  I  don't  think  he  could  write ;  that  first  signa- 
ture (to  the  will)  is  mine ;  I  wrote  that  first  signature  under 
that  attesting  clause,  or  at  least  that  is  my  signature,  and  I 
am  satisfied  that  I  wrote  it ;  I  have  written  a  great  many  wills 
for  different  parties ;  as  county  clerk  and  county  judge  I  be- 
came familiar  with  wills,  and  the  execution  of  wills  and  what 
was  requisite ;  I  never  witnessed  a  will  except  at  the  request 
of  the  testator  or  some  one  acting  for  him  in  his  presence ; 
I  never  signed  that  will  as  a  witness  without  being  requested 
so  to  do  either  by  Mr.  Canatsey  or  some  one  for  him  in  his 
presence  ;  I  don't  remember  who  was  present ;  I  don't  remem- 
ber where  it  was  ;  I  suppose,  though,  it  was  in  the  court  house  ; 
I  was  in  the  court-house  every  day ;  the  testator  came  to  town 
nearly  every  Saturday,  and  I  generally  saw  him  every  time 
he  came  to  town ;  he  would  come  to  the  court  house ;  either 
George  Canatsey,  or  Callans,  or  "some,  one  for  him  sure," 
asked  me  to  sign  it  (the  will) ;  I  don't  remember  of  seeing  the 
old  man  make  his  mark  to  the  will ;  I  don't  remember  half 
the  wills  I  have  written  or  attested;  I  never  witnessed  any 
instrument  unless  it  was  either  signed  or  acknowledged  by  the 
signer  in  my  presence." 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Wilkin  :  I  dissent.  In  my  opinion  the  testimony 
of  the  subscribing  witness  Eowen,  as  it  appears  in  the  record, 
is  not  sufficient  to  entitle  the  will  to  probate  under  our  statute. 
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Henry  Sherlock 

V, 

The  Chicago,  Burlington  and  Quincy  Railroad  Company. 

Filed  at  Springfield  November  2, 1889. 

1.  Evidence — to  prove  value  of  land — offers  to  sell  other  property  at  a 
given  price.  On  the  assessment  of  the  compensation  to  be  paid  for  city 
lots  for  railway  purposes,  the  petitioning  company  called  a  witness, 
who  testified  that  he  was  engaged  in  the  real  estate  business  in  the 
same  city,  and  had  in  charge  a  certain  lot,  which  he  was  offering  for 
sale  at  a  certain  price  per  foot :  Held,  that  the  evidence  was  not  com- 
petent. 

2.  Mere  offers  to  sell  real  estate  at  a  given  price  are  not  competent 
evidence  of  its  value,  or  of  the  value  of  like  property.  The  rule  admit- 
ting evidence  of  value  is  confined  to  actual  sales  or  acts  done. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  Frank  Baker,  Judge,  presiding. 

Mr.  Seth  F.  Crews,  and  Mr.  Ernest  Dale  Owen,  for  the 
plaintiff  in  error : 

The  mere  offer  to  sell  property  at  a  given  price  is  incom- 
petent evidence  of  the  value  of  similar  property  in  close 
proximity.  Dickinson  v.  Inhabitants,  13  Gray,  546 ;  Davis  v. 
Railroad  Co.  11  Cush.  506  ;  Tufts  v.  Charlestoivn,  4  Gray,  537. 

Mr.  E.  J.  Harkness,  for  the  defendant  in  error. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  in  the  circuit  court  of  Cook  county, 
by  defendant  in  error,  against  plaintiff  in  error  and  others, 
to  condemn  for  railroad  purposes  certain  city  lots  in  Chicago. 
The  jury,  having  heard  the  evidence  and  viewed  the  premises, 
returned  a  verdict  in  favor  of  plaintiff  in  error  for  §8000  for 
land  taken  and  improvements,  and  $275  for  the  inconvenience 
and  cost  of  removal.    Judgment  having  been  entered  on  the 
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verdict,  plaintiff  in  error  brings  the  case  up,  and  assigns  nu- 
merous errors  on  the  record,  among  others,  that  the  court 
below  admitted  improper  evidence  on  behalf  of  petitioner. 

A  witness,  called  on  behalf  of  petitioner,  was  allowed  to 
testify,  over  the  objection  of  respondent,  that  he  was  engaged 
in  the  real  estate  business,  ''and  had  in  charge  a  certain  lot  8, 
in  Chicago,  one  hundred  feet  front  by  one  hundred  and  seventy- 
Jive  feet  deep,  which  he  was  offering  in  the  market  for  sale  at 
$15,000, — $150  a  foot.''  This  witness  testified  to  no  other  fact 
in  the  case,  but  was  called  and  sworn  for  the  purpose  of  prov- 
ing the  offer  alone,  and  the  naked  question  is  therefore  pre- 
sented, whether  or  not  it  is  competent,  in  such  a  proceeding, 
on  the  question  of  damages,  to  prove  a  mere  offer  by  a  third 
party  to  take  a  certain  price  for  similar  property  in  no  way 
connected  with  that  sought  to  be  condemned.  The  law,  on 
sound  reasoning,  seems  to  be  settled  against  the  admissibility 
of  such  evidence.  Mills  on  Eminent  Domain,  sec.  170,  and 
authorities  cited  in  note ;  Lewis  on  Eminent  Domain,  sec. 
446,  and  cases  cited. 

In  Davis  et  al.  v.  Charles  River  Branch  Railroad  Co.  11  Cush. 
506,  the  petitioner  was  allowed  to  prove  by  a  witness  what  he 
had  offered  for  like  property  opposite  that  in  question.  Held, 
error,  Thomas,  J.,  saying  :  "The  mere  offer  *  *  *  was  not 
competent  evidence  of  value.  The  rule  admitting  evidence 
of  this  character  is  confined,  and  rightly,  to  actual  sales,  as 
acts  done.  The  limitation  is  founded  in  obvious  good  sense." 
In  Winnisimmet  Co.  v.  Grenhy,  111  Mass.  543,  it  was  said,  in 
a  proceeding  to  assess  damages  for  the  taking  of  land  by  a 
ferry  company:  "The  company  can  not  introduce*  evidence 
of  the  amount  for  which  an  owner  of  land  in  the  neighborhood 
has  offered  to  sell  his  land."  In  Montclair  Railroad  Co.  v. 
Benson,  36  N.  J.  L.  557,  a  real  estate  agent  was  called  as  a 
witness,  and  asked  at  what  price  he  had  offered  for  sale  prop- 
erty adjoining  that  being  condemned.  Held,  the  evidence  was 
properly  excluded.    In  Lehmicke  v.  St.  Paid,  etc..  Railroad  Co, 
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19  Minn.  464,  a  witness  testified  that  he  knew  what  certain 
property  in  the  vicinity  had  been  offered  for,  and  was  then 
asked  to  give  the  rates  of  sales  and  offers,  to  which  an  objec- 
tion was  sustained,  and  held  properly,  because  it  called  for 
evidence  of  offers,  as  well  as  actual  sales.  Numerous  other 
decisions  to  the  same  effect  might  be  cited.  We  have  found 
none  to  the  contrary. 

The  only  authority  to  which  we  have  been  referred  by  coun- 
sel for  defendant  in  error,  as  sustaining  the  ruling  of  the  court 
below,  is  Chicago  and  Western  Indiana  Railroad  Co.  v.  Maroney, 
95  111.  179.  That  case  can  not  be  fairly  construed  as  holding 
such  evidence  competent.  There,  after  both  parties  had  closed 
their  evidence,  the  petitioner  offered  to  prove  that  an  adjoin- 
ing tract  had  been  sold  for  J 24  per  foot,  and  that  other  lots  in 
the  neighborhood  were  offered  for  sale  at  $25  per  foot.  The  evi- 
dence was  rejected  by  the  trial  court,  and  its  ruling  sustained 
in  this  court  on  the  ground  that  the  offer  was  made  too  late. 
The  competency  of  the  evidence  was  not  discussed.  The  lan- 
guage in  the  opinion,  "the  offered  testimony  as  evidence  in 
chief  was  doubtless  competent,"  etc.,  is  not  said  by  way  of 
deciding  upon  the  competency  of  evidence  of  offers  of  sales, 
or  even  actual  sales,  but  with  reference  as  to  when  the  evi- 
dence should  have  been  offered. 

The  evidence  of  a  mere  offer,  allowed  in  this  case,  was  in- 
competent, and  should  have  been  excluded.  The  testimony 
as  to  the  value  of  the  property  condemned  is  in  irreconcilable 
conflict.  It  is  impossible,  therefore,  to  determine  how  far  the 
incompetent  evidence  may  have  influenced  the  verdict, —  at 
least  we  can  not  say  that  it  had  no  prejudicial  effect  upon  the 
minds  of  the  jury. 

The  other  grounds  of  reversal  insisted  upon  are  not  tenable, 
but  for  the  error  indicated  the  judgment  must  be  reversed. 

Judgment  reversed. 
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The  People  ex  rel.  Board  of  Education 

V. 

Mayor  and  City  Council  of  Bloomington. 

Filed  at  Springfield  October  31, 1889. 

1.  School  taxation — boards  of  education,  under  special  charters — • 
general  law  of  1872.  The  general  School  law  of  1872  did  not  repeal  the 
special  charters  of  boards  of  education  existing  before  its  passage. 

2.  Section  43  of  the  School  law  of  1872,  giving  the  directors  of  schools 
power  to  levy  a  tax,  not  to  exceed  two  per  cent  for  educational  and 
three  per  cent  for  building  purposes,  has  no  application  to  boards  of 
education  organized  under  special  charters. 

3.  Same — effect  of  amendatory  act  of  1879.  Section  43  of  the  School 
law,  as  amended  by  the  act  of  1879,  providing  that  school  directors  and 
the  authorities  of  villages  or  cities  shall  be  authorized  to  levy  a  tax, 
annually,  not  to  exceed  two  per  cent  for  educational  and  three  per  cent 
for  building  purposes,  upon  the  last  assessment  for  State  and  county 
taxes,  does  not  authorize  boards  of  education  acting  under  special 
charters,  to  require  city  or  village  authorities  to  levy  such  a  rate  of 
taxes  in  excess  of  that  allowed  by  their  charters.  That  section  has  no 
reference  to  proceedings  to  raise  money  by  a  corporate  body  acting 
under  a  special  charter.  Authority  to  city  or  village  boards  to  levy  such 
a  rate  of  taxes  does  not  enlarge  the  powers  of  the  special  boards  of 
education,  but  vests  the  city  or  village  authorities  with  a  discretionary 
power,  to  be  exercised  upon  their  own  judgment. 

4.  If  boards  of  education,  organized  under  special  charters,  desire 
to  avail  themselves  of  the  increased  powers  of  taxation  conferred  by 
the  general  School  law,  they  must  organize  under  the  general  law,  as 
provided  in  section  80  of  that  act. 

This  is  a  petition  for  a  writ  of  mandamus,  filed  in  this  court 
by  the  Board  of  Education  of  the  city  of  Bloomington,  against 
the  mayor  and  city  council  of  the  same  city,  for  the  purpose 
stated  in  the  opinion  of  the  court. 

Mr.  Isaac  N.  Phillips,  for  the  petitioners. 


Mr.  A.  E.  DeMange,  for  the  defendants. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  is  a  petition  for  mandamus,  brought  in  the  name  of  the 
People,  on  the  relation  of  the  Board  of  Education  of  the  city  of 
Bloomington,  to  compel  the  city  council  of  the  city  of  Bloom- 
ington to  levy  an  additional  tax  of  $15,448.53,  to  defray  the 
expenses  of  the  public  schools  within  the  city  for  the  year 
ending  April  1,  1890. 

There  is  no  controversy  between  the  parties  in  relation  to 
the  facts.  The  amount  required  by  the  board  of  education, 
and  by  the  board  presented  to  the  city  council  for  its  action, 


embraced  the  following  items : 

Printing   $300 

Water  tax   282 

Telephone  rent   261 

Fuel   2,000 

Janitors'  salaries    -------  3,450 

Salary  of  superintendent  and  secretary  -       -       -  1,800 

Estimated  interest  on  temporary  loans    -       -       -  1,000 

Heating  apparatus      ------  1,500 

Repairs  --------       -  1,500 

Supplies    -       --       --       --       -  500 

School  buildings     -------  250 

Miscellaneous  expenses       -----  400 

Furniture   200 


Teachers'  salaries       -  37,000 

Total  $50,443 

The  amount  of  the  taxable  property  within  the  city  of  Bloom- 
ington, as  ascertained  upon  the  last  assessment,  upon  which 
the  per  cent  was  to  be  computed  to  raise  money  for  school 
purposes,  was  $3,499,447.  The  city  council,  in  its  ordinance 
making  a  levy  of  taxes  for  school  purposes,  made  a  levy  of 
one  per  cent  on  the  assessment,  which  would  raise  the  sum  of 
$34,994.47,  only,  and,  as  before  observed,  this  proceeding  was 
instituted  to  compel  a  levy  of  an  additional  amount  sufficient 
to  make  up  the  $50,443  first  demanded  by  the  board. 
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The  Board  of  Education  of  the  city  of  Bloomington  is  a  cor- 
poration created  by  the  laws  of  this  State,  and  it  possesses 
such  power,  and  such  only,  as  has  been  conferred  upon  it  by 
the  legislature  of  the  State.  The  board  derived  its  existence 
from  the  following  acts  of  the  legislature :  "An  act  to  estab- 
lish and  regulate  a  system  of  public  schools  in  the  city  of 
Bloomington,"  approved  February  16,  1857.  (Public  Laws 
of  185T,  p.  226.)  "An  act  to  provide  amendments  to  the  Bloom- 
ington school  law,"  approved  February  16,  1865.  (2  Private 
Laws  of  1865,  p.  271.)  "An  act  to  amend  an  act  entitled  *An 
act  to  establish  and  regulate  a  system  of  public  schools  in  the 
city  of  Bloomington,'  approved  February  16,  1857,"  approved 
February  22,  1867.  (3  Private  Laws  of  1867,  p.  26.)  "An 
act  to  amend  an  act  entitled  *An  act  to  establish  and  regu- 
late a  system  of  public  schools  in  the  city  of  Bloomington,' 
approved  February  16,  1857,  and  amendments  thereto,"  ap- 
proved March  31,  1869.  (3  Private  Laws  of  1869,  p.  407.) 
And  it  is  insisted  by  the  defendant,  that  it  has  no  powers  except 
such  as  are  conferred  by  these  acts,  while  on  the  other  hand 
it  is  claimed  that  the  powers  of  the  board  as  to  the  amount  of 
money  it  may  demand  have  been  enlarged  by  an  amendment 
to  the  general  act  in  relation  to  schools,  enacted  in  1879. 

Section  8  of  the  act  of  1857,  as  amended  in  1865,  limits  the 
amount  the  board  may  demand  to  one  per  cent  on  the  assess- 
ment.   That  section  is  as  follows  : 

"It  shall  be  the  duty  of  said  board,  on  or  before  the  first 
Monday  in  April  in  every  year,  to  make  a  report  in  writing  to 
the  city  council  of  all  moneys  received,  how  and  for  what  pur- 
pose expended,  with  the  proper  vouchers,  and  give  such  infor- 
mation in  relation  to  said  schools  as  they  may  deem  important, 
specifying  in  said  annual  report  the  amount  of  money  neces- 
sary to  be  raised  by  taxation  to  defray  the  expenses  of  said 
school  system.  And  the  city  council  shall,  annually,  upon  the 
coming  in  of  such  report,  and  within  thirty  days  thereafter, 
proceed  to  levy  a  tax  sufficient  to  meet  such  expenses,  to  be 
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levied  and  collected  as  the  other  taxes  of  said  city :  Provided, 
said  taxes  shall  not  exceed  ten  mills  on  the  dollar,"  etc. 

It  is  plain,  that  unless  the  power  to  demand  a  greater  levy 
than  one  per  cent  has  been  conferred  by  some  subsequent  leg- 
islation, the  city  of  Bloomington,  in  making  a  levy  of  one  per 
cent,  did  all  it  could  be  required  to  do.  No  special  act  of  the 
legislature  is  relied  upon,  but  reliance  is  placed  upon  general 
laws  bearing  upon  the  question,  passed  since  the  adoption  of 
the  constitution  of  1870. 

On  the  first  day  of  April,  1872,  the  legislature  passed  an 
act  entitled  "An  act  to  establish  and  maintain  a  system  of  free 
schools."  This  was  a  general  law,  containing  ninety-eight 
sections.  All  acts  inconsistent  with  it,  and  all  general  laws 
previously  enacted,  were  repealed.  Of  course,  this  act  did  not 
repeal  the  charters  under  which  boards  of  education  like  the 
relators  in  this  case  were  acting.  Section  43  of  this  general 
act  provided,  that  "for  the  purpose  of  establishing  and  sup- 
porting free  schools  for  not  less  than  five  nor  more  than  nine 
months  in  each  year,  and  defraying  all  the  expenses  of  the 
same  of  every  description,  for  the  purpose  of  repairing  and 
improving  school  houses,  of  procuring  furniture,  fuel,  etc.,  and 
for  all  other  necessary  incidental  expenses,  the  directors  of 
each  district  shall  be  authorized  to  levy  a  tax,  annually,  upon 
all  the  taxable  property  of  the  district,  not  to  exceed  two  per 
cent  for  educational  and  three  per  cent  for  building  purposes." 
Of  course  a  bare  reading  of  this  section  as  enacted  is  enough 
to  convince  any  person  that  no  additional  power  was  conferred 
on  boards  of  education,  or  a  city  council,  in  reference  to  rais- 
ing money.  Indeed,  it  has  no  reference  whatever  to  those 
corporations.  The  section  confers  powers  upon  the  directors 
of  each  district, — a  body  well-known,  and  one,  too,  which  can 
not  be  confounded  with  a  city  council  or  a  board  of  education. 
But  in  June,  1879,  the  legislature  passed  an  act,  approved 
June  3,  1879,  (Laws  of  1879,  p.  290,)  to  amend  sections  7, 
14,  17,  20,  22,  30,  32,  35,  36,  42,  43,  44,  45,  47,  48,  51,  52, 
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53,  54  and  79,  of  the  act  of  1872.  Section  43,  as  amended, 
reads  as  follows : 

"For  the  purpose  of  establishing  and  supporting  free  schools 
for  not  less  than  five  nor  more  than  nine  months  in  each  year, 
and  defraying  all  the  expenses  of  the  same  of  every  descrip- 
tion, for  the  purpose  of  repairing  and  improving  school  houses, 
of  procuring  furniture,  fuel,  libraries  and  apparatus,  and  for 
all  other  necessary  incidental  expenses,  in  each  district,  village 
or  city, — anything  in  any  special  charter  to  the  contrary  not- 
withstanding,— the  directors  of  such  district,  and  the  author- 
ities of  such  village  or  city,  shall  be  authorized  to  levy  a  tax, 
annually,  upon  all  the  taxable  property  of  the  district,  village 
or  city,  not  to  exceed  two  per  cent  for  educational  and  three 
per  cent  for  building  purposes,  to  be  ascertained  by  the  last 
assessment  for  State  and  county  taxes." 

In  the  amendment  of  section  43  it  will  be  observed  that  the 
legislature,  after  the  word  "district,"  as  it  appeared  in  the 
original  section,  incorporated  the  words,  "and  the  authorities 
of  such  village  or  city."  Now,  while  there  may  be  some  un- 
certainty in  regard  to  what  was  intended  by  the  insertion  of 
these  words,  one  thing,  however,  is  certain :  that  these  words 
did  not  refer  to  a  board  of  education,  and  did  not  enlarge  its 
powers  of  taxation.  The  board  of  education  has  never  been 
understood  to  be  the  authorities  of  a  village  or  city.  On  the 
other  hand,  it  has  always  been  understood  that  when  these 
words  were  used  they  referred  to  the  mayor  and  city  council, 
or  president  of  the  board  and  council.  In  no  event,  therefore, 
did  the  amended  section  empower  the  board  of  education  to 
demand  of  the  city  council  an  additional  or  any  levy.  If  the 
city  council  of  Bloomington  was,  by  the  insertion  in  the  section 
of  the  words  referred  to,  authorized  to  levy  two  per  cent,  this 
did  not  authorize  the  board  of  education  to  demand  a  levy  of 
that  character.  If  the  city  had  the  power,  it  w^as  a  discre- 
tionary one,  to  be  used  or  not  as  their  better  judgment  might 
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determine,  and  not  at  the  whim  or  caprice  of  the  board  of 
education. 

But  upon  an  examination  of  section  79  of  the  same  act,  we 
think  it  is  apparent  that  section  43  had  no  reference  whatever 
to  proceedings  to  raise  money,  where  such  proceedings  were 
conducted  by  a  corporate  body  acting  under  a  special  charter. 
That  section  declares  :  "This  act  shall  not  be  so  construed  as 
to  repeal  or  change,  in  any  respect,  any  special  acts  in  rela- 
tion to  schools  in  cities  having  less  than  one  hundred  thousand 
inhabitants,  or  incorporated  towns,  townships  or  districts,  ex- 
cept that  it  shall  be  the  duty  of  the  several  boards  of  education 
having  in  charge  schools  under  the  provisions  of  any  of  the  said 
special  acts,  to  report  school  statistics  to  the  county  superin- 
tendent," etc.  Here  the  board  of  education  is  acting  under 
and  derives  its  powers  from  special  acts  of  the  legislature. 
Under  the  special  acts,  a  levy  of  but  one  per  cent  is  allowed. 
Section  79,  in  positive  terms,  declares  that  "this  act"  (the  one 
containing  section  43)  "shall  not  be  so  construed  as  to  repeal 
or  change,  in  any  respect,  any  special  acts  in  relation  ta 
schools."  If  section  43  enlarges  the  power  of  taxation  so  that 
a  levy  of  two  per  cent  may  be  made  where  only  one  per  cent 
is  authorized  under  the  special  charter  of  the  board,  then  the 
special  acts  are  changed,  which  section  79  declares  shall  not 
be  done. 

We  perceive  no  way  in  which  the  position  of  relators  can  be 
sustained,  unless  section  79  may  be  entirely  disregarded.  If 
the  relators  desired  to  obtain  the  supposed  benefits  arising  to 
the  public  or  to  the  board  of  education  by  being  permitted  to 
impose  upon  the  property  owners  an  increased  taxation  for 
school  purposes,  section  80  of  the  general  act  under  consider- 
ation provides  a  mode  under  which  the  people  of  a  city  like 
Bloomington,  where  the  free  schools  are  managed  under  a 
special  act,  may  abandon  the  organization  under  the  special 
acts,  and  become  organized  under  the  general  law  for  the  gov- 
ernment of  free  schools.    But  we  perceive  no  way  that  the 
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relators  can  hold  and  enjoy  the  power  conferred  upon  them 
by  the  special  acts,  and  at  the  same  time  enjoy  the  rights  and 
privileges  of  taxation  conferred  by  the  general  school  law  upon 
those  organized  and  acting  under  its  provisions.  If  they  desire 
the  benefits  conferred  by  the  general  law,  they  must  abandon 
the  powers  conferred  by  the  special  acts. 

Much  has  been  said  in  the  argument  in  regard  to  the  con- 
stitutional duty  of  the  legislature  to  provide  a  thorough  and 
efficient  system  of  free  schools.  That  is  all  well  enough ;  but 
the  question  involved  in  this  case  is  one  of  power, — the  right 
to  impose  taxation, — and  it  is  quite  as  important  to  the  citi- 
zen to  know  that  his  property  shall  not  be  taken  and  sold  to 
pay  a  tax  imposed  without  authority  of  law,  as  it  is  to  know 
that  we  enjoy  an  efficient  system  of  free  schools.  Board  of 
Education  v.  Arnold,  112  111.  11,  has  been  cited  as  an  authority, 
but  there  is  nothing  decided  in  that  case  which  has  any  bear- 
ing here. 

The  mandamm  wOl  be  denied.  Mandamus  denied. 


James  N.  Longan 

V, 

George  W.  Taylor  et  al, 

•  Filed  at  Springfield  October  31,  1889. 

SiTEETTES — school  treasurer's  books — entries  therein,  and  his  reports — 
<:onclusive  against  his  sureties.  In  a  suit  upon  tlie  official  bond  of  a 
township  treasurer  of  schools,  the  entries  in  his  books  of  account  of 
the  moneys  in  his  hands  at  the  date  of  the  bond,  and  his  report  at  the 
last  day  of  his  term  of  office,  showing  the  amount  of  school  moneys 
then  in  his  hands,  are  conclusive  upon  his  sureties,  and  they  are  estop- 
ped from  showing  such  entries  and  report  are  untrue. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Logan 
<30unty;  the  Hon.  Cyrus  Epler,  Judge,  presiding. 
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This  was  an  action  upon  the  bond  of  James  N.  Longan,  as 
school  treasurer  of  a  township,  William  Atteberry  and  Joseph 
F.  Fisher  being  sureties.  The  bond  was  dated  June  2,  1886, 
and  contained  the  provision  that  the  principal  should  account 
for  all  property  that  came  to  hand  "after  the  date  of  this  bond." 
The  defense  was  that  Longan  had  fully  accounted  for  all  that 
was  in  his  hands  when  the  bond  was  made,  or  that  came  to 
his  hands  afterward,  and  that  the  liability  for  shortage  should 
fall  on  the  prior  bondsmen  who  were  such  when  it  occurred. 

Mr.  Oscar  Allen,  for  the  appellant : 

The  principal  question  is,  what  effect  shall  be  given  to  the 
entries  in  Longan's  books  and  the  report  made  by  him  on  the 
last  day  of  his  office. 

The  sureties  are  liable  only  for  what  was  actually,  not  con- 
structively, in  Longan's  hands.  The  terms  of  the  condition 
are  that  he  shall  account  for  what  "comes  to  his  hands  from 
the  date  of  this  bond  up  to  the  time  that  his  successor  shall 
qualify." 

The  change  in  the  condition  was  made  in  1879,  after  the 
Metamora  case,  78  111.  394,  was  decided.  (See  Laws  of  1879, 
p.  305,  sec.  58.)  It  is  to  be  presumed  that  this  change  means 
something.  That  change  would  be  naturally  interpreted  to 
mean  something  like  this :  The  courts  have  decided  that 
sureties  are  liable  for  what  is  constructively  in  the  principal's 
hands  ;  we  will  now  make  the  bond  so  that  they  shall  be  liable 
only  for  what  actually  comes  to  his  hands,  and  to  that  end 
the  bond  shall  show  that  they  are  liable  only  for  what  he 
receives  after  the  bond  is  made.  To  construe  so  plain  a  pro- 
vision as  meaning  that  the  sureties  are  liable  for  what  was 
not  in  the  principal's  hands  after  the  date  of  the  bond,  is  to 
disregard  those  well  known  rules  that  implications  are  always 
in  favor  of  sureties,  and  that  they  have  a  right  to  stand  upon 
the  very  terms  of  their  bond.  No  unlearned  man  would  even 
imagine  that  those  words  would  bear  such  construction.  It 
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looks  like  the  height  of  injustice  to  construe  them  to  mean 
-exactly  the  opposite  of  what  they  say,  and  to  make  the  legis- 
lature appear  to  have  set  a  trap  for  plain,  honest,  unsuspicious 
men,  who  ought  to  be  protected,  instead  of  injured,  by  judicial 
decisions.  Farrar  v.  United  States,  5  Pet.  373  ;  United  States  v. 
Boyd,  15  id.  187 ;  United  States  v.  Irving,  1  How.  250  ;  Bruce 
V.  United  States,  17  id.  437 ;  Miller  v.  Stewart,  9  Wheat.  702. 

Messrs.  Blinn  &  Hoblet,  for  the  appellees : 
When  an  officer  makes  entries  in  his  books,  or  in  a  report 
which  the  law  requires  him  to  make,  both  he  and  the  sureties 
on  his  bond  are  estopped  to  deny  the  correctness  of  those  en- 
tries. City  of  Chicago  v.  Gage,  95  111.  626  ;  Fogarty  v.  Reame, 
100  id.  369 ;  Morley  v.  Metamora,  78  id.  394;  Roper  v.  Sam- 
gamon  Lodge,  91  id.  518. 

Per  Curiam  :  The  question  here  is  that  of  the  liability  of 
the  sureties  of  a  township  treasurer  of  schools  upon  his  official 
bond. 

The  circuit  court  refused  to  hold  as  follows,  namely : 
"The  entries  introduced  in  evidence  by  plaintiffs,  from  the 
books  kept  by  Longan,  as  treasurer,  do  not  operate  as  an 
estoppel  against  defendants,  to  prevent  them  from  proving 
that  such  entries  are  untrue.  The  report  to  the  trustees,  in- 
troduced in  evidence  as  made  by  said  Longan  on  the  last  day 
he  was  in  office,  and  stating  the  amount  of  money  then  in  the 
hands  of  said  Longan,  does  not  operate  as  an  estoppel  against 
defendants,  to  prevent  them  from  proving  that  such  amount 
was  not  then  in  his  hands." 

And  this  refusal  is  assigned  for  error.  It  is  clear  that  the 
circuit  court  was  required  to  refuse  to  hold  as  thus  requested, 
by  Morley  v.  Metamora,  78  111.  394,  Roper  et  al.  v.  Sangamon 
Lodge,  91  id.  518,  and  City  of  Chicago  v.  Gage,  95  id.  593; 
and  we  do  not  think  that  the  ends  of  justice  now  require  that 
we  should  reconsider  the  reasoning  in  their  support. 
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In  our  opinion,  the  use  of  the  words  in  this  bond,  "from  the 
date  of  his  bond,"  does  not  have  any  effect  in  restricting  the 
liability  of  the  sureties.  Without  the  use  of  those  words  their 
undertaking  would  have  been,  in  theory,  entirely  prospective, 
and  they  could  have  been  held  liable  only  for  defaults  occur- 
ring, in  legal  contemplation,  after  they  became  bound  by 
signing  the  bond. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


William  J.  Watson 

V. 

Michael  Doyle. 

Filed  at  Springfield  November  1, 1889. 

1.  Contract — of  sale — inadequacy  of  consideration.  The  mere  fact 
that  the  amount  agreed  to  be  paid  is  not  the  full  value  of  property  sold, 
will  not  invalidate  the  contract  of  sale. 

2.  Same  —  intoxication  —  in  avoidance  of  contract.  The  fact  that  a 
person  may  have  been  in  the  habit  of  drinking,  will  not  relieve  him 
from  a  contract  entered  into  when  not  intoxicated.  In  order  to  defeat 
a  contract  on  the  ground  of  intoxication,  it  must  appear  that  the  party 
was  in  such  a  condition  that  he  was  incapable  of  understanding  the 
nature  of  the  transaction  in  which  he  was  engaged. 

3.  Specific  pekfoemance — inadequacy  of  price.  Unless  the  inade- 
quacy of  the  price  agreed  upon  for  pr^Dperty  sold  is  such  as  to  shock 
the  conscience,  and  amounts  in  itself  to  conclusive  and  decisive  evi- 
dence of  fraud  in  the  transaction,  it  is  not,  of  itself,  a  sufficient  ground 
for  refusing  a  specific  performance.  But  if  the  inadequacy  is  so  gross 
and  palpable  as  to  afford  evidence  of  fraud,  a  court  of  equity  will  refuse 
its  aid  to  enforce  the  specific  performance  of  the  contract. 

4.  Homestead — excess  above  ^1000  in  value — subject  to  alienation — 
judgment  liens,  etc.  Where  the  property  in  which  the  homestead  estate 
exists  exceeds  in  value  $1000,  the  excess  is  unaffected  by  the  estate,  and 
is  liable  to  the  same  lien  of  judgments,  attachment,  etc.,  and  may  be 
aliened  in  the  same  manner,  as  other  property  of  the  householder. 
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5.  Same — and  herein,  of  an  adjustment  between  the  holder  of  the 
homestead  and  the  purchaser.  A  contract  for  the  sale  of  land  occupied 
by  the  vendor  as  a  homestead,  of  the  value  of  $50,000,  is  not  void,  and 
incapable  of  enforcement.  The  deed,  when  made  without  the  wife 
joining  therein,  will  not  pass  the  estate  of  homestead,  but  will  be  op- 
erative to  pass  the  title  to  all  of  the  property  over  the  value  of  $1000. 
If  the  purchaser  is  willing  to  pay  the  contract  price  and  accept  a  deed 
conveying  the  property  subject  to  the  homestead  right  of  the  vendor, 
a  court  of  equity  may  enforce  the  making  of  such  a  conveyance,  and 
the  rights  of  the  parties  may  be  settled,  as  to  the  homestead,  in  the 
manner  pointed  out  in  Hotchkiss  v.  Brooks,  93  111.  387. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
LoRiN  C.  Collins,  Judge,  presiding. 

Messrs.  Dexter,  Herrick  &  Allen,  for  the  appellant : 

Inadequacy  of  price,  in  order  to  constitute  a  defense  to  a 
bill  for  specific  performance,  must  be  so  gross  and  palpable  as 
to  amount  to  fraud.  Coles  v.  Trecothick,  9  Ves.  246 ;  Borcll 
V.  Damen,  2  Hare,  450  ;  Lee  v.  Kirby,  104  Mass.  428  ;  Burtch 
V.  Hogge,  Harr.  Ch.  46 ;  Conrad  v.  Schauh,  53  Wis.  374. 

Mere  drunkenness  will  not  release  a  party  from  his  con- 
tracts. To  have  that  effect  the  party  raust  be  so  drunk  as  to 
have  drowned  reason,  memory  and  judgment,  and  impaired 
his  mental  faculties  to  an  extent  that  would  render  him  non 
compos  mentis  iov  the  time  being.  Schramm  v.  O'Connor,  98 
111.  543  ;  Lighffoot  v.  Heron,  3  Y.  &  C.  586  ;  Pomeroy  on  Spe- 
cific Perf.  sec.  184. 

The  homestead  estate,  like  the  exemption  under  former 
statutes,  is  limited  to  $1000,  and  all  of  the  property  above 
that  value  is  subject  to  levy  and  sale,  and  alienation  by  the 
owner,  the  same  as  his  other  real  estate.  Eldridge  v.  Pierce, 
90  111.  480  ;  Hotchkiss  v.  Brooks,  93  id.  386  ;  Moriarty  v.  Gait, 
112  id.  378 ;  Browning  v.  Harris,  99  id.  462 ;  Wallace  v.  Har- 
ris, 32  Mich.  400;  Jenkins  v.  Harrison,  66  Ala.  345. 

The  decree  is  erroneous  in  finding  that  the  contract  was 
incapable  of  being  specifically  performed.  McClure  v.  Otrich, 
118  111.  320;  Harding  v.  Parshall,  56  id.  219;  Humphrey  y. 
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Clement,  4:4:  id.  299 ;  Mathison  v.  Wilson^  87  id.  51 ;  Hotchkiss 
V.  Brooks,  93  id.  386. 

In  the  following  additional  cases  of  specific  performance  it 
was  held,  that  on  the  refusal  of  the  wife  to  join  in  the  deed, 
the  vendee  could  elect  to  take  a  deed  without  her  signature, 
and  could  compel  the  execution  of  such  a  deed  by  bill  for 
specific  performance:  Jefferson  v.  Jefferson,  96  111.  551;  Lit- 
sey  V.  Whittemore,  111  id.  267;  Hall  v.  Hall,  125  id.  95. 

In  the  following  cases,  in  other  States,  it  was  held,  that 
where  the  wife  refused  to  join  in  the  deed,  the  vendee  might 
elect  to  accept  a  conveyance  without  the  wife  joining,  some 
of  the  cases  holding  that  in  such  case  there  may  be  an  abate- 
ment of  the  purchase  money,  and  others,  that  on  account  of 
the  contingent  nature  of  the  inchoate  dower  interest,  and  the 
inability  to  value  it,  there  can  be  no  such  abatement.  Wright 
V.  Young,  6  Wis.  127 ;  Richmond  v.  Robinson,  12  Mich.  193  ; 
Young  v.  Paul,  10  N.  J.  Eq.  401 ;  Martin  v.  Merritt,  55  Ind. 
35  ;  Davis  v.  Parker,  14  Allen,  94 ;  Park  v.  Johnson,  4  id.  259. 

When  a  deed  is  made  of  the  homestead  without  its  release, 
and  the  property  is  worth  more  than  $1000,  the  court  may 
order  its  sale  or  enter  a  decree  giving  possession  on  the  pay- 
ment of  that  sum.  Hotchkiss  v.  Brooks,  93  111.  386  ;  Mix  v. 
King,  55  id.  434;  66  id.  145;  Bank  of  Louisiana  v.  Lyons, 
52  Miss.  181 ;  Richards  v.  Greene,  73  111.  54;  Loomis  v.  Ger- 
son,  62  id.  11 ;  Stevens  v.  Hollingsivorth,  74  id.  212. 

Messrs.  Holden  &  Farson,  also  for  the  appellant. 

Messrs.  Smith  &  Pence,  and  Mr.  Eli  B.  Felsenthal,  for 
the  appellee : 

Specific  performance  will  not  be  decreed  unless  the  contract 
be  fair  and  reasonable,  and  was  made  under  such  circum- 
stances as  to  demand  the  exercise  of  an  equitable  discretionary 
power  by  the  court.  Fish  v.  Leser,  69  111.  394;  Railroad  Co, 
V.  Reno,  113  id.  39  ;  Harrison  v.  Polar  Star  Lodge,  116  id.  279. 
27—130  III. 
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If  the  whole  agreement  can  not  or  should  not  he  enforced, 
the  court  will  not  decree  performance  of  part.  Fry  on  Spe- 
cific Perf.  (3d  ed.)  sees.  802,  811 ;  Stocker  v.  Wetterburn,  3  K. 
&  J.  393 ;  Gervais  v.  Edwards,  2  D.  &  W.  80. 

The  court  will  not  decree  a  specific  performance  where  the 
effect  must  be  to  seriously  embarrass,  if  it  will  not  absolutely 
imperil,  the  rights  or  interests  of  one  who  is  neither  a  party 
to  the  contract  nor  to  the  suit.  Railroad  Co.  v.  Schoenemann, 
90  111.  258. 

Performance  will  not  be  decreed  of  a  contract  resting  partly 
in  writing  and  partly  in  parol ;  nor  will  a  contract  be  reformed 
or  enforced  when  the  circumstances  do  not  appeal  to  the  con- 
science of  the  court.  Fry  on  Specific  Perf.  (3d  ed.)  sees.  754, 
776,  797. 

This  contract  concerned  the  homestead.  It  provided  that 
the  premises  should  be  vacated, — that  is,  that  all  the  improve- 
ments, which  included  the  dwelling,  should  be  removed.  The 
homestead  was  an  estate  for  the  joint  lives  of  Michael  Doyle 
and  his  wife,  Mary,  and  for  the  life  of  the  survivor.  Estes  v. 
Furlong,  59  111.  298 ;  Baxter  v.  Lamont,  60  id.  237 ;  Weaver 
v.  Weaver,  109  id.  225. 

The  following  are  decisions  under  the  present  and  former 
homestead  acts:  Patterson  v.  King,  29  111.  514;  Smith  v. 
Miller,  31  id.  158;  Pardee  v.  Lindley,  id.  174;  Thornton  v. 
Boyden,  id.  211 ;  Marshall  v.  Barr,  35  id.  106  ;  Brown  v.  Cook, 
36  id.  243 ;  Redfern  v.  Redfern,  38  id.  509  ;  McDonald  v. 
Crandall,  43  id.  231;  Vasey  v.  Board  of  Trustees,  59  id.  188; 
Barson  v.  Dow,  65  id.  146 ;  Stevens  v.  Hollings worth,  74  id. 
202 ;  Hartwell  v.  McDonald,  69  id.  293  ;  Cohh  v.  Smith,  88  id. 
199 ;  Hotchkiss  v.  Brooks,  93  id.  386 ;  White  v.  Plummer,  96 
id.  394 ;  Browning  v.  Harris,  99  id.  462 ;  Kingman  v.  Hollins, 
100  id.  319;  Winslow  v.  Noble,  101  id.  194;  McMahill  v. 
McMahill,  113  id.  461. 


Watson  v,  Doyle. 


419 


Opinion  of  the  Court. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  Michael  Doyle,  in  the 
circuit  court  of  Cook  county,  against  William  J.  Watson,  to 
set  aside  and  declare  void,  as  a  cloud  upon  his  title,  a  certain 
written  contract,  under  which  Doyle  agreed,  upon  the  payment 
of  a  certain  sum  of  money  by  Watson,  to  convey  certain  prem- 
ises in  Chicago  to  him.  It  is,  in  substance,  alleged  in  the  bill, 
that  the  contract  was  obtained  by  fraudulent  representations  ; 
that  at  the  time  the  contract  was  executed,  complainant  was 
under  the  influence  of  liquor,  and  incapable  of  understanding 
its  meaning ;  that  the  price  agreed  to  be  paid  was  inadequate. 
It  is  also  alleged  that  the  property  agreed  to  be  conveyed  was 
the  homestead  of  complainant ;  that  the  wife  did  not  join  in 
the  execution  of  the  contract,  and  upon  this  ground  the  con- 
tract was  void.  The  defendant  put  in  an  answer  to  the  bill, 
in  which  he  denied  all  fraudulent  representations  ;  denied  that 
complainant  was  under  the  influence  of  liquor  and  incapaci- 
tated from  understanding  the  contract ;  denied  that  the  price 
agreed  to  be  paid  was  inadequate,  and  denied  that  the  contract 
was  void.  The  defendant  also  filed  a  cross-bill,  in  which  he 
prayed  for  a  specific  performance  of  the  contract.  The  com- 
plainant answered  the  cross-bill,  and  the  cause  proceeded  to 
a  hearing  on  the  pleadings  and  evidence. 

The  court,  in  its  decree,  found,  among  other  facts,  the  follow- 
ing :  "And  the  court  further  finds  that  the  allegations  in  said 
original  bill,  and  amendments  thereto,  contained,  that  the  con- 
tract mentioned  in  the  pleadings  herein  was  obtained  by  fraud, 
are  not  sustained  by  the  proofs.  And  further  finds  that  the 
allegations  contained  in  said  bill,  and  the  amendments  thereto, 
that  complainant  was  not  of  sufficient  mental  capacity  to  make 
said  contract,  are  not  sustained  by  the  proofs.  And  further 
finds  that  the  allegations  contained  in  said  bill,  that  the  contract 
was  for  an  inadequate  price,  are  not  sustained  by  the  proofs. 
And  the  court  further  finds  that  the  premises  mentioned  in 
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said  contract  were  the  homestead  preniises  of  the  complainant, 
Michael  Doyle ;  that  said  complainant  was  a  married  man,  re- 
siding with  his  wife,  Mary  Doyle,  and  with  certain  of  his  chil- 
dren, upon  said  premises,  and  that  the  allegations  contained 
in  said  bill,  that  said  premises  were  the  homestead  premises, 
are  fully  sustained  by  the  proofs.  The  court  also  finds  that 
said  Mary  Doyle,  wife  of  said  complainant,  did  not  sign  or 
consent  to  the  making  of  said  contract.  The  court  further 
finds  that  the  original  contract  made  by  said  parties  is  inca- 
pable of  being  specifically  performed,  and  that  it  is  not  in  the 
power  of  this  court  to  decree  a  specific  performance  of  the 
same  ;  that  the  said  contract  is  null  and  void  and  a  cloud  upon 
the  title  of  complainant,  and  that  the  defendant  should  deliver 
it  up  to  be  cancelled."  A  decree  was  thereupon  entered  by  the 
court  in  favor  of  the  complainant,  according  to  the  findings. 

We  find  no  evidence  in  the  record  to  sustain  the  allegation 
of  fraud.  Indeed,  so  far  as  appears,  the  contract  was  fairly 
made,  with  a  full  understanding  of  all  its  terms  and  conditions. 

In  regard  to  the  claim  that  the  amount  agreed  to  be  paid  for 
the  property  was  inadequate,  we  do  not  think  the  evidence 
sustains  the  charge.  It  may  be  that  the  amount  agreed  to  be 
paid  was  not  the  full  value  of  the  property ;  but  that  fact  does 
not  invalidate  the  contract.  In  Coles  v.  Trecothick,  9  Ves.  246, 
Lord  Eldon,  in  considering  the  question  of  inadequacy  of  price, 
said:  "Unless  the  inadequacy  of  price  is  such  as  shocks  the 
conscience,  and  amounts,  in  itself,  to  conclusive  and  decisive 
evidence  of  fraud  in  the  transaction,  it  is  not  itself  a  sufficient 
ground  for  refusing  a  specific  performance."  In  Lee  v.  Kirby, 
104  Mass.  428,  which  was  a  bill  for  a  specific  performance, 
it  is  said:  "The  general  rule  is,  that  inadequacy  of  consider- 
ation, exorbitance  of  price,  or  improvidence,  in  the  contract, 
in  the  absence  of  fraud,  will  not  constitute  a  defense."  If  the 
inadequacy  of  price  was  so  gross  and  palpable  as  to  afford 
evidence  of  fraud,  a  court  of  equity  would  not  lend  its  aid  to 
enforce  a  specific  performance  of  the  contract.    But  such  is 
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not  this  case.  We  think  it  may  be  inferred  from  the  evidence 
that  the  property  was  worth  something  more  than  appellant 
agreed  to  pay  for  it ;  but  that  does  not  invalidate  the  contract. 
If  it  did,  but  few  sales  would  stand,  as  it  is  no  uncommon  thing 
for  property  to  sell  for  less  than  it  is  really  worth. 

The  charge  that  Doyle  was  intoxicated  when  the  contract 
was  made  is  not  sustained  by  the  evidence.  Heck  and  his 
wife  testify  that  Doyle  came  home  drunk  on  the  evening  of  the 
day  the  contract  was  executed  ;  but  this  was  at  nine  o'clock  in 
the  evening,  when  the  contract  was  executed  at  eleven  o'clock 
in  the  forenoon,  and  Watkins  and  Watson  both  testify  that 
Doyle  was  not  intoxicated,  and  in  this  they  are  contradicted 
by  no  one.  The  fact  that  Doyle  may  have  been  in  the  habit 
of  drinking,  will  not  relieve  him  from  a  contract  entered  into 
when  not  intoxicated.  In  order  to  defeat  a  contract  on  the 
ground  of  intoxication,  it  must  appear  that  the  party  was  in 
such  a  condition  that  he  was  incapable  of  understanding  the 
nature  of  the  transaction  in  which  he  was  engaged.  Pomeroy 
on  Specific  Performance,  (sec.  184,)  states  the  rule  as  follows: 
"The  intoxication  must  be  so  complete  as  to  suspend  the  oper- 
ation of  the  party's  mental  faculties,  and  render  him  incapable 
of  understanding  the  nature  of  the  transaction.  A  condition 
of  mere  exhilaration  or  excitement  produced  by  drink  is  not 
sufficient,  if  the  party  still  comprehends  what  he  is  doing." 

The  main  question  presented  by  the  record,  however,  is, 
whether  the  contract  set  out  in  the  bill  and  cross-bill  is  void, 
the  premises,  at  the  date  of  the  execution  of  the  contract, 
being  occupied  as  a  homestead  by  Doyle  and  his  family.  The 
contract  was  as  follows : 

"Chicago,  March  6,  1886. 
"Agreed  by  and  between  Michael  Doyle  and  William  J .  Wat- 
son, both  of  Chicago,  that  Michael  Doyle  shall  sell  to  W^illiam 
J.  Watson  fifty  feet  on  Franklin  street,  north  of  Yan  Buren 
street,  east  front,  known  as  lot  13  of  lots  2,  3  and  4,  block 
84,  school  section  addition,  for  $50,000  net,  to  be  paid  said 
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Michael  Doyle.  Watson  agrees  that  all  the  improvements 
and  movable  property  shall  be  moved  off  by  said  Doyle,  and 
he  shall  give  said  Doyle  at  least  thirty  days'  notice  of  his  de- 
sire to  have  said  movable  property  taken  away,  when  said 
Doyle  shall  clear  the  land  of  all  that  may  at  present  be  upon 
said  property.  Said  Doyle  agrees  to. pay  the  taxes  accrued 
upon  the  property  to  date,  and  to  furnish  a  good  and  sufficient 
abstract,  showing  a  good  title  in  said  Doyle,  as  soon  as  the 
record  can  be  provided.  And  said  Watson  agrees  that  he  shall 
pay  $50,000  cash,  less  any  incumbrance  that  may  ba  on  the 
property,  on  the  delivery  of  such  abstract  showing  a  good  title, 
and  the  further  delivery  of  a  warranty  deed  to  said  Watson, 
(Signed.)  Michael  Doyle, 

(Signed.)  William  J.  Watson. 

Witnessed  by  M,  Watkins." 

The  court  found  that  the  premises  described  in  the  contract 
were  homestead  premises,  and  that  Mary  Doyle,  wife  of  com- 
plainant, did  not  sign  or  consent  to  the  making  of  the  contract. 
A  decree  was  then  entered  declaring  the  contract  null  and  void 
as  against  the  complainant,  his  heirs  and  assigns,  and  a  cloud 
upon  his  title,  and  that  defendant  deliver  up  the  contract  to  be 
cancelled. 

The  argument  to  sustain  the  decree  is  predicated  upon  the 
construction  counsel  for  appellee  place  upon  sections  1  and  4 
of  the  Homestead  Exemption  act  of  1873.  Those  sections  are 
as  follows : 

"Sec.  1.  That  every  householder  having  a  family  shall  be 
entitled  to  an  estate  of  homestead,  to  the  extent  in  value  of 
$1000,  in  the  farm  or  lot  of  land  and  buildings  thereon  owned 
or  rightly  possessed,  by  lease  or  otherwise,  and  occupied  by 
him  or  her  as  a  residence ;  and  such  homestead,  and  all  right 
and  title  therein,  shall  be  exempt  from  attachment,"  etc.,  and 
"from  the  laws  of  conveyance,  descent  and  devise,  except  as 
hereinafter  provided." 
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"Sec.  4.  That  no  release,  waiver  or  conveyance  of  the  estate 
so  exempted  shall  be  valid  unless  the  same  is  in  writing,  sub- 
scribed by  said  householder  and  his  or  her  wife  or  husband,  if 
he  or  she  have  one,  and  acknowledged  in  the  same  manner  as 
conveyances  of  real  estate  are  required  to  be  acknowledged." 

The  act  of  1873  differs  somewhat  from  the  Homestead  act 
of  1851,  as  amended  in  1857.  The  last  named  act  provided 
that  "there  shall  be  exempt  from  levy  and  forced  sale  under 
any  process  or  order  from  any  court  of  law  or  equity,  the  lot 
of  ground  and  the  buildings  thereon  occupied  as  a  residence, 
and  owned  by  the  debtor,  being  a  householder  and  having  a 
family,  to  the  value  of  $1000  j  *  *  *  and  no  release  or 
waiver  of  such  exemption  shall  be  valid  unless  the  same  shall 
be  in  writing,  subscribed  by  such  householder  and  his  wife, 
and  acknowledged  in  the  same  manner  as  conveyances  of  real 
estate  are,  by  law,  required  to  be  acknowledged,  it  being  the 
object  of  this  act  to  require,  in  all  cases,  the  signature  and 
acknowledgment  of  the  wife  as  conditions  to  the  alienation  of 
the  homestead."  Under  this  act  it  was  held  in  a  number  of 
cases,  that  where  the  property  occupied  as  a  homestead  was 
worth  more  than  $1000,  a  judgment,  mortgage  or  deed  of  trust 
would  become  a  lien,  and  might  be  enforced  against  the  over- 
plus ;  and  the  same  is  true  as  to  the  excess  where  there  has 
been  a  conveyance  without  a  release  of  the  exemption,  and  the 
grantee  may  enforce  his  rights  to  the  surplus.  (McDonald  v. 
Crandall,  43  111.  231 ;  Haworth  v.  Travis,  67  id.  302.)  In  the 
last  case  cited  it  is  said :  "It  will  be  observed  that  the  law 
only  exempts  the  lot  of  ground  and  the  buildings  thereon, 
to  the  value  of  $1000.  The  language  employed  can  not  be 
extended  to  the  whole  tract,  where  it  exceeds  that  value.  It 
is  only  so  much  of  the  lot  as  is  worth  the  sum  that  is  exempted, 
and  not  the  entire  lot  upon  which  the  debtor  resides.  *  *  * 
We  can  give  the  statute  no  other  construction  than  it  was  in- 
tended to  exempt  the  lot  to  the  value  of  $1000,  and  leave  the 
remainder  subject  to  lien  and  sale  as  any  other  real  estate." 
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There  are  a  number  of  other  decisions  where  the  same  doc- 
trine was  declared,  where  a  construction  of  the  act  of  1851, 
as  amended  in  1857,  was  involved.  The  gist  of  the  decisions 
under  the  old  Exemption  act  was,  that  the  exemption  extended 
only  to  homestead  property  of  the  value  of  $1000, — that  all  in 
value  exceeding  that  sum  did  not  fall  within  the  protection 
conferred  by  the  statute.  Now,  while,  under  the  act  of  1873, 
an  estate  of  homestead  has  been  created  in  the  place  of  a 
homestead  exemption,  so  far  as  the  question  under  considera- 
tion is  concerned  the  same  construction  must  be  placed  on 
the  act  of  1873  that  was  placed  on  the  act  of  1851.  There  is 
much  similarity  in  the  language  employed  in  the  two  acts. 
In  the  old  one,  there  shall  be  exempt  the  lot  of  ground  and 
the  buildings  thereon  occupied  as  a  residence,  to  the  value  of 
$1000,  while  the  later  act  declares,  that  a  householder  with 
a  family  shall  be  entitled  to  an  estate  of  homestead  to  the  ex- 
tent in  value  of  $1000,  etc.  Indeed,  the  construction  placed 
by  this  court  on  the  act  of  1873,  as  to  the  excess  of  homestead 
property  over  the  sum  of  $1000,  has  been  the  same  as  was 
placed  upon  the  act  of  1851.  In  Eldridge  v.  Pierce,  90  111. 
478,  a  case  arose  under  the  act  of  1873,  and  it  was  said: 
"Where  the  property  in  which  this  estate  exists  exceeds  in 
value  $1000,  the  excess  is  plainly  unaffected  by  the  estate, — 
that  is  to  say,  the  excess  is  liable  to  the  same  lien  of  judgment, 
attachment,  etc.,  and  to  be  aliened  in  the  same  manner  that 
other  real  property  of  the  householder  is."  In  Moriarty  v. 
Gait,  112  111.  377,  this  court  again  said:  "If  the  property  in 
which  this  estate  or  exemption  exists  exceeds  in  value  $1000, 
the  excess  is  not  exempt  from  lien,  levy  and  sale,  and  it  is 
liable  to  the  same  lien  of  judgments,  etc.,  and  to  be  aliened 
in  the  same  manner  as  other  property  of  the  debtor." 

From  these  decisions  it  is  apparent,  that  where  property 
occupied  as  a  homestead  exceeds  in  value  $1000,  the  estate 
exempted  or  controlled  by  the  statute  is  measured  by  $1000 
in  value,  and  the  excess  over  and  above  the  $1000  in  value 


Watson  v.  Doyle. 


425 


Opinion  of  the  Court. 

may  be  sold  by  the  owner,  or  may  be  taken  on  attachment  or 
sold  on  execution  like  any  other  property.  Here,  Doyle  occu- 
pied property  as  a  residence,  of  the  value  of  $50,000.  He 
had  an  estate  of  homestead  in  that  property  of  the  value  of 
$1000.  That  estate  could  only  be  sold  or  conveyed  in  the 
mode  pointed  out  by  the  statute ;  but  as  to  the  excess,  he  had 
a  right  to  sell,  by  contract  or  by  deed,  in  the  same  manner 
and  with  like  effect  as  he  could  sell  any  other  property  which 
he  might  own,  and  which  was  unaffected  by  homestead  ex- 
emption. Suppose  the  property  was  worth  $100,000,  and 
Doyle  desired  to  sell,  but  his  wife  refused  to  join  with  him  in 
a  deed  relinquishing  the  homestead,  would  it  be  a  reasonable 
construction  of  the  statute  to  hold  that  the  owner  was  power- 
less to  dispose  of  his  property  ?  Such  would  be  the  case  if 
the  construction  was  adopted  which  has  been  relied  upon  by 
counsel  for  appellee. 

The  fallacy  of  appellee's  position  arises  from  the  assump- 
tion that  property  occupied  as  a  homestead,  regardless  of  value, 
can  not  be  sold  by  the  owner  except  in  the  mode  pointed  out 
by  the  statute,  whereas  the  homestead  exempt  from  attach- 
ment and  from  the  laws  of  conveyance  is  one  to  the  extent 
in  value  of  $1000,  and  that  alone.  The  contract  involved  in 
this  case  required  Doyle  to  convey  the  premises.  Of  course, 
the  deed  would  not  pass  the  estate  of  homestead ;  but  the  ap- 
pellant offered,  as  we  understand  the  record,  to  pay  the  con- 
tract price  agreed  to  be  paid,  and  to  accept  a  deed  conveying 
the  property  subject  to  the  homestead  rights  of  Doyle.  Upon 
this  offer  we  think  appellant  was  entitled  to  a  deed,  and  the 
court  erred  in  denying  relief  on  the  cross-bill.  The  rights  of 
the  parties  may  be  settled,  as  to  the  homestead,  in  the  manner 
pointed  out  in  Hotchkiss  v.  Brooks,  93  111.  387. 

The  decree  of  the  circuit  court  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in  conformity  to  the 
views  here  expressed. 

Decree  reversed. 
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John  D.  Hart 

V. 

Lucy  A.  Burch. 

Filed  at  Springfield  October  31,  1889. 

1.  DowEE — when  the  right  becomes  consummate — in  respect  to  an  es- 
tate in  common.  A  died  seized  of  lands,  leaving  a  widow  and  eleven 
children,  after  whicli  one  of  liis  sons  died,  leaving  a  widow  and  chil- 
dren: Held,  that  upon  the  death  of  such  son  his  widow's  right  of  dower 
in  the  undivided  one-eleventh  part  of  the  land  of  which  the  first  party 
died  seized,  and  of  which  her  husband  died  seized  as  a  tenant  in  com- 
mon with  his  brothers  and  sisters,  became  consummate,  and  the  right 
of  action  accrued  to  her  to  have  the  same  assigned. 

2.  Same — nature  of  the  right  before  assignment — and  to  whom  trans- 
ferable. The  right  of  dower,  when  consummate,  is,  before  assignment, 
a  right  existing  in  action  only.  It  can  exist  only  in  the  person  upon 
whom  it  is  cast  by  operation  of  law,  and  a  deed  or  conveyance  of  it  will 
pass  no  title,  and  can  only  be  ef^ective  as  a  release  and  extinguishment 
of  the  right.  Such  right  of  dower  is  not  the  subject  of  transfer  or  sale, 
and  can  not  be  released  to  one  not  in  privity  with  the  title  under  which 
the  dowi-ess  claims. 

3.  While  it  is  not  necessary  that  the  releasee  should  hold  the  fee, 
yet  he  must  be  the  legal  or  equitable  owner  of  the  title,  or  stand  in 
such  relation  thereto  that  the  dower  right,  upon  the  execution  of  the 
release,  will  unite  with  the  fee. 

4.  In  a  proceeding  for  the  partition  of  land  between  the  tenants  in 
common,  in  which  the  widow  of  one  of  the  co-tenants  was  not  served 
with  process  and  had  not  appeared,  certain  of  the  lands  were  sold 
under  the  decree  of  the  court.  After  such  sale,  and  before  its  confirma- 
tion, the  purchaser,  who  was  one  of  the  contestants,  procm-ed  a  release 
or  quitclaim  deed  from  the  dowress  :  Held,  that  such  deed  or  release 
was  void,  for  the  reason  that  the  purchaser  had  no  title,  legal  or  equi- 
table, in  the  lands. 

5.  Same — tenancy  in  common — and  herein,  of  the  mode  of  assigning 
dower  in  an  estate  held  in  common.  The  dower  of  a  widow  of  one  of 
several  tenants  in  common  is  an  incumbrance  upon  the  share  or  inter- 
est of  which  her  husband  was  seized,  and  not  upon  the  title  of  any  of 
his  co-tenants.  It  has  been  held  that  a  widow  having  dower  in  the 
common  estate  may  release  to  one  tenant  in  common  for  his  share, 
without  releasing  her  dower  to  another  tenant  in  common  who  has  a 
different  share. 
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6.  "Where  the  husband  dies  seized  of  an  undivided  interest  in  land 
as  a  tenant  in  common  with  others,  his  widow  can  not  have  her  dower 
set  off  by  metes  and  boimds,  but  is  entitled  to  have  the  third  part  of 
the  share  of  her  husband,  to  hold  in  common  with  his  co-tenants.  Her 
dower  must  be  assigned  in  common,  as  she  can  not  have  it  otherwise 
than  as  her  husband  held  his  estate.  In  case  of  a  partition  her  dower 
will  follow  the  portion  assigned  to  the  heirs  of  her  husband. 

7.  Where  lands  held  by  tenants  in  common  are  ordered  to  be  sold 
in  a  proceeding  for  partition,  in  which  the  widow  of  one  of  the  partfes 
is  not  brought  into  court  by  service  or  otherwise,  but  her  interest  was 
set  out  in  the  bill,  and  after  the  sale,  and  while  the  court  still  had  juris- 
diction, she  appeared  and  consented  to  the  decree  and  sale,  and  elected 
to  take  her  dower  interest  in  money,  it  was  held,  that  the  court  might 
properly  act  upon  such  election,  and  award  to  her  her  interest  in  money 
without  the  filing  of  a  cross-bill,  as  such  action  in  no  way  affected  the 
interest  of  the  purchaser. 

8.  Judicial  sale — rights  of  purchaser — prior  to  confirmation  of  the 
sale.  A  sale  of  land  by  the  master  in  chancery  upon  a  decree  of  sale  in 
a  proceeding  for  partition  is  not,  before  confirmation,  a  sale,  in  a  legal 
sense,  but  the  bargain  is  incomplete,  and  confers  no  right  in  the  land 
upon  the  purchaser.  The  court  is,  in  fact,  the  vendor,  and  its  final 
order  of  approval  is  essential  to  the  completion  of  the  sale. 

Appeal  from  the  Circuit  Court  of  Morgan  county ;  the  Hon. 
Cyrus  Epler,  Judge,  presiding. 

David  Hart  died  seized  of  certain  lands,  and  leaving  him- 
surviving,  his  widow,  Elizabeth,  and  eleven  children,  to  whom 
the  land  descended  in  equal  parts,  incumbered  with  the  dower 
of  said  widow.  Subsequently  to  the  death  of  said  David,. 
Wesley  B.  Hart,  one  of  such  children  and  heirs-at-law,  died 
intestate,  leaving  him  surviving,  his  widow,  Lucy  A.,  appellee,, 
and  children,  to  whom  his  interest  in  said  lands  descended,, 
subject  to  the  dower  of  his  widow.  Afterwards,  certain  of  the 
heirs-at-law  of  David  Hart,  deceased,  filed  a  bill  in  the  Morgan 
circuit  court  for  partition  and  the  assignment  of  dower  to  each 
of  such  widows, — to  Elizabeth  in  the  whole  of  said  lands,  and 
to  Lucy  A.  in  the  undivided  one-eleventh  of  such  lands  which 
had  descended  to  Wesley  B.,  subject  to  the  dower  of  said 
Elizabeth, — and  the  bill  contained  apt  averments  for  the  as- 
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•signment  of  dower  to  each,  respectively,  but  the  said  Lucy  A., 
widow  of  Wesley  B.,  was  not  suramoned,  nor  was  any  further 
a,ttention  paid  to  or  notice  taken  in  the  proceedings,  of  her 
interest  until  after  the  sale  of  the  lands.  Such  proceedings 
were,  however,  had,  that  two  hundred  acres  of  said  lands  were 
-allotted  to  said  Elizabeth  as  her  dower  in  the  whole,  and  the 
residue  having  been  reported  as  not  being  susceptible  of  divi- 
sion, a  sale  thereof  was  ordered.  In  pursuance  of  the  decree 
for  sale,  the  master  sold  portions  of  said  lands,  realizing 
therefor,  net,  $3364.46,  after  paying  costs,  etc.,  and  which, 
upon  report  thereof  to  the  court,  was  duly  approved  at  the  May 
term,  1886.  Subsequently,  in  further  execution  of  the  decree 
for  sale,  the  master  sold  the  residue  of  said  lands  ordered 
sold,  being  two  hundred  and  thirty-six  acres,  to  appellant, 
John  D.  Hart,  for  $5929.87,  which  sale  was,  at  the  November 
term,  1886,  of  said  court,  duly  approved.  After  the  last 
mentioned  sale  to  John  D.  Hart,  but  before  it  was  reported 
by  the  master  or  approved  by  the  court,  and  on  the  29th  day 
of  August,  1886,  said  John  D.,  for  the  consideration  of  $50, 
procured  the  quitclaim  deed  of  Lucy  A.  Burch,  widow  of  said 
Wesley  B.,  to  himself,  for  all  her  interest  in  the  lands  of  which 
David  Hart  died  seized. 

On  the  28th  of  March,  1887,  and  before  the  distribution 
of  the  money  arising  from  said  sales,  but  after  their  approval 
by  the  court,  said  widow,  Lucy  A.,  filed  her  interpleader  in 
said  cause,  admitting  that  she  was  the  widow  of  Wesley  B. 
Hart,  deceased,  and  endowable  of  the  undivided  one-eleventh 
of  said  lands  as  such  widow,  as  alleged  in  the  original  bill, 
and  averring  that  the  same  had  never  been  allotted  to  her ; 
affirming  the  sales  made,  and  praying  that  her  dower  interest 
be  ascertained  and  set  off  out  of  the  money  derived  by  sale  of 
the  interest  in  said  lands  in  which  her  dower  right  existed, 
either  by  investing  a  sum  in  lieu  of  dower,  or  the  allowance 
of  a  sum  in  gross,  etc.  Subsequently  she  filed  her  cross-biU, 
seeking  the  same  relief,  and  also  to  have  the  quitclaim  deed 


Hart  v.  Burch. 


421> 


Brief  for  the  Appellant. 

of  August  29,  1886,  set  aside  and  cancelled,  alleging  a  tender 
back  of  the  consideration  paid  therefor,  and  bringing  the  same 
into  court.  On  the  18th  of  May,  1888,  she  also  filed  a  written 
election  to  take  and  accept  in  lieu  of  dower,  etc.,  such  sum  in 
money  as  might  be  found  equal  to  the  same,  out  of  the  pro- 
ceeds of  the  sale. 

The  appellant,  John  D.  Hart,  answered,  setting  up  and  in- 
sisting, first,  that  said  deed  was  a  valid  release  of  dower ;  and 
second,  that  the  relief  sought  by  said  widow  could  be  obtained 
only  by  original  bill,  to  which  the  purchasers  at  the  first  sale 
were  made  parties.  The  tender  back  of  the  $50  paid  for  the 
deed  was  admitted,  and  it  was  agreed  that  if  the  court  granted 
the  relief  sought  by  said  widow,  one-seventh  of  the  sum,  repre- 
senting one-eleventh  of  the  net  proceeds  of  said  sales,  should 
be  taken  as  the  basis  in  fixing  the  sum  to  be  taken  by  her  in 
lieu  of  dower. 

The  court,  by  its  decree,  found  said  Lucy  A.  entitled  to 
dower  in  the  one-eleventh  part  of  the  land  sold,  and  fixed  the 
amount  to  be  taken  in  lieu  thereof  accordingly  ;  found  the  deed 
to  John  D.  Hart  void,  and  set  the  same  aside,  and  directed 
the  payment  of  the  sum  tendered, — $50, — to  John  D.  Hart, 
etc.    From  this  decree  John  D.  Hart  prosecutes  this  appeal, 

Messrs.  Morrison  &  Whitlock,  for  the  appellant : 
The  decree  is  erroneous,  because  Lucy  A.  Burch  was  not  a 
party  in  the  original  proceeding.  If  her  deed  was  inoperative, 
the  title  to  the  first  sale  having  passed  to  the  several  pur- 
chasers, then  she  placed  herself  in  the  position  of  seeking  to 
dispose  of  her  dower  interest  in  lands,  while  the  owners  of 
the  fee  were  not  parties  to  the  suit.  If  she  could  recover  her 
dower  in  the  lands  first  sold,  she  must  do  it  by  bill  making 
the  owners  of  the  fee  parties.  The  decree  of  sale  required  a 
lien  to  be  reserved  in  the  deed  of  the  master,  and  John  D.  Hart 
was  interested  in  the  fund  secured  by  that  lien.  He  was  one 
of  the  distributees.  He  was  in  equity  bound  to  the  purchasers. 


430 


Hart  v,  Burch. 


Brief  for  the  Appellee. 

and  he  would  have  no  right  to  assert  this  right  of  dower  in  the 
lands  first  sold.  This  was  all  that  was  required  in  order  to 
enable  Mrs.  Burch*  to  make  a  valid  release  of  dower  to  him. 
Chicago  Dock  Co.  v.  Kinzie,  49  111.  295. 

But  the  circuit  court  was  not  content  in  holding  the  grantee 
in  the  deed  was  not  entitled  to  the  proceeds  of  the  dower  of 
Mrs.  Burch  in  the  lands  first  sold,  and  in  setting  aside  the 
deed  as  to  them,  but  the  decree  goes  further,  and  sets  aside 
the  deed  as  to  all  the  lands, — that  is,  declares  the  same  void. 
John  T>.  Hart  was  the  equitable  owner  of  the  two  hundred  and 
thirty-six  acres  purchased  by  him  at  the  sale  of  August  5, 1886, 
at  the  date  of  the  deed  to  him  of  August  29,  1886.  The  sale 
was  not  complete  till  approved,  but  he  was  the  equitable  owner 
of  the  entire  title,  subject  to  the  dower  of  Mrs.  Burch  and  of 
the  lien  for  the  unpaid  part  of  the  purchase  money.  We  think, 
according  to  Bailey  v.  West,  41  111.  290,  Robhins  v.  Kinzie,  45 
id.  354,  and  Chicago  Dock  Co.  v.  Kinzie,  49  id.  289,  John  D. 
Hart  sustained  such  relations  to  the  title  as  enabled  him  to 
take  and  Mrs.  Burch  to  release  to  him  her  dower  right  in  the 
lands  purchased  at  the  second  sale.  At  all  events  the  deed  was 
valid  as  to  those  lands,  and  it  follows  the  decree  is  erroneous, 
because  it  sets  aside  the  deed  as  to  them. 

John  D.  Hart  was  the  owner  of  an  undivided  interest  in  all 
the  lands  set  off  to  Mrs.  Elizabeth  Hart  for  her  dower  in  the 
estate  of  her  deceased  husband,  David  Hart.  John  D.  Hart 
purchased  and  paid  for  the  unassigned  dower  interest  of  Mrs. 
Burch  in  these  lands,  with  the  other  lands  of  David  Hart,  de- 
ceased. 

Mr.  M.  T.  Layman,  for  the  appellee : 

Dower  can  not  be  conveyed  before  it  is  assigned.  The  dow- 
ress  may  release  it  so  as  to  bar  her  from  asserting  it  against 
the  owner  in  fee.  Blain  v.  Harrison,  11  111.  384;  Summers  v. 
Bahb,  13  id.  483 ;  Bailey  v.  IVcst,  41  id.  290. 
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Mr.  Chief  Justice  Shope  delivered  the  opinion  of  the  Court : 

The  principal  question  arising  upon  this  record  is,  wiiether 
the  quitclaim  deed  of  August  29,  1886,  from  Lucy  A.  Burch, 
appellee,  to  appellant,  operated  to  release  her  dower  in  the 
lands  of  which  her  husband  died  seized.  It  is  not  questioned 
that  this  deed  was  in  every  way  sufficient  for  that  purpose,  if 
the  grantee  therein  stood  in  such  relation  to  the  estate  that  a 
release  thereof  to  him  would  unite  the  dower  with  the  fee. 
Upon  the  death  of  her  husband,  Wesley  B.  Hart,  appellee's 
right  of  dower  in  the  undivided  one-eleventh  part  of  the  land 
of  which  David  Hart  died  seized,  and  of  which  her  husband 
died  seized  as  tenant  in  common  with  his  brothers  and  sisters, 
became  consummate,  and  the  right  of  action  accrued  to  her 
to  have  the  same  assigned.  The  right  of  dower,  when  con- 
summate, is,  before  assignment,  a  right  resting  in  action  only. 
It  can  exist  only  in  the  person  upon  whom  it  is  cast  by  oper- 
ation of  law,  and  a  deed  or  conveyance  of  it  will  pass  no  title, 
and  can  only  be  effective  as  a  release  and  extinguishment  of 
the  right.  Such  right  of  dower  is  not  the  subject  of  transfer 
or  sale,  and  can  not  be  released  to  one  not  in  privity  with  the 
title  under  which  the  dowress  claims.  Washburn  on  Real 
Prop.  247,  252,  301 ;  1  Scribner  on  Dower,  478 ;  Summers  v. 
Bahh,  13  111.  483 ;  Chicago  Bock  Co.  v.  Kinzie,  49  id.  289 ; 
Reiff  Y.  Horst,  55  Md.  42;  Kitzmiller  v.  Van  Rensalear,  10 
Ohio  St.  63. 

While  it  is  not  necessary  that  the  releasee  should  hold  the 
fee,  yet  he  must  be  the  legal  or  equitable  owner  of  the  title,  or 
stand  in  such  relation  thereto  that  the  dower  right,  upon  ex- 
ecution of  the  release,  will  unite  with  the  fee.  An  attempted 
conveyance  to  one  not  standing  in  such  privity  is  ineffectual 
to  release  dower. 

Some  months  before  the  execution  of  the  deed  by  the  dow- 
ress, a  considerable  portion  of  the  land  had  been  sold  at  the 
master's  sale,  under  the  decree  in  partition,  to  strangers,  and 
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the  deeds  confirmed.  Afterward,  but  still  before  the  making 
of  the  deed  by  the  dowress,  the  residue  of  the  land  was  sold 
by  the  master  in  chancery,  in  further  execution  of  the  decree 
in  partition,  to  appellant,  but  no  report  of  the  sale  had  been 
made  or  confirmation  thereof  had,  nor  a  conveyance  by  the 
master  made,  until  some  months  after  the  execution  of  the 
deed  by  the  dowress  to  appellant.  Did  appellant,  by  virtue  of 
his  purchase  at  the  master's  sale,  acquire  such  interest  in  the 
land  as  would  enable  him  to  take  a  release  of  dower?  It  is 
clear  he  did  not  as  to  all  that  portion  which  had  previously  been 
sold  to  others.  The  title  to  so  much  had  passed  into  others 
with  whom  he  had  no  connection.  Whatever  right  he  may 
have  had  in  these  lands  had  been  extinguished  by  the  sale,  and 
the  deeds  made  in  pursuance  thereof.  Nor  did  he  stand  in 
the  relation  of  warrantor  in  the  chain  of  title,  so  as  to  bring 
him  within  the  rule  that  a  warrantor  may  purchase  in  the 
dower  outstanding,  and  thus  relieve  himself  from  liability  upon 
his  covenants  of  warranty. 

In  respect  of  the  portion  purchased  by  appellant,  it  is  con- 
tended that  although  the  sale  was  not  complete  until  approved, 
he  was  nevertheless  the  equitable  owner  of  the  title,  and  might 
purchase  in  the  dower  of  appellee.  This,  we  think,  is  an  er- 
roneous view.  It  is  true  that  the  release  may  be  made  to  the 
equitable  owner  of  the  land,  for  he  could  not  assert  it  against 
the  fee  owner,  but  upon  its  release  to  him  would  become  merged 
and  extinguished.  The  difficulty  here  lies,  not  in  ascertaining 
the  rule  of  law,  but  in  the  relation  appellant  sustained  to  the 
title  by  virtue  of  his  purchase. 

A  sale  by  a  master  in  chancery,  or  other  person  authorized 
to  execute  the  decrees  in  chancery,  is  not,  until  confirmed  by 
the  court,  a  sale,  in  a  legal  sense.  Until  confirmed,  the  bar- 
gain is  incomplete,  and  confers  no  right  in  the  land  upon  the 
purchaser.  "Until  then,"  says  Mr.  Kohrer,  (Judicial  Sales, 
sec.  124,)  "it  is  a  sale  only  in  the  popular  sense,  and  not  a 
legal  or  judicial  sense.  The  chancellor  has  a  broad  discretion 
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in  the  approval  or  disapproval  of  such  sale.  The  accepted 
bidder  acquires,  by  the  mere  acceptance  of  his  bid,  no  inde- 
pendent right  *  *  *  to  have  his  purchase  completed,  but 
is  merely  a  preferred  proposer,  until  confirmation  of  the  sale 
by  the  court,  as  agreed  to  by  its  ministerial  agent."  (See 
Young  v.  Keogh,  11  111.  642  ;  Ayres  v.  Baumgarten,  15  id.  444  ; 
Rawlings  v.  Bailey,  id.  178 ;  Bussy  v.  Hardin,  2  B.  Mon.  407; 
Hays  Appeal,  51  Pa.  St.  58.)  In  the  case  last  cited  the  court 
says :  "Even  the  highest  bidder,  whose  bid  has  been  returned 
to  the  court  as  the  best  offered,  has  acquired  no  right  which 
debars  the  heirs  or  their  counsel  from  endeavoring  to  have  his 
bid  rejected  and  a  re-sale  ordered.  His  bid,  though  the  highest, 
was  but  an  offer  to  purchase,  subject  to  the  approval  or  dis- 
approval of  the  court,  and  in  approving  sales  made  in  parti- 
tion, it  is  the  duty  of  the  court  to  regard  primarily  the  interest 
of  the  heirs." 

But  if  the  authorities  were  not  comparatively  uniform  in 
this  respect,  it  would  seem  no  doubt  would  remain  upon  reading 
the  statute  of  this  State  in  respect  thereto.  (Sees.  29  and  30, 
chap.  106,  Eev.  Stat.)  It  will  be  seen  that  the  matter  of  the 
sale  and  purchase  is  left  in  fieri  until  the  court  shall  render  its 
order  of  approval.  Confirmation  is  final  consent,  and  the  court, 
being  in  fact  the  vendor,  may  consent,  or  not,  in  its  discretion. 
(Kohrer  on  Judicial  Sales,  sees.  122-132.)  The  purchaser 
therefore  acquires  no  interest  in  or  right  to  the  land,  and  being 
a  mere  offerer  to  purchase,  stands  in  no  such  relation  to  the 
title  that  a  purchase  in  of  a  dower  interest  therein  would 
unite  it  with  the  fee.  It  follows  that  appellant,  by  virtue  of 
his  purchase  at  such  master's  sale,  acquired  no  such  interest 
in  the  land  as  would  enable  him  take  a  release  of  dower. 

It  is  also  urged,  that  appellant  was  owner,  as  tenant  in  com- 
mon with  the  other  heirs-at-law  of  David  Hart,  deceased,  of 
an  undivided  interest  in  all  the  land  set  off  to  Mrs,  Elizabeth 
Hart,  widow  of  said  David,  for  her  dower,  as  well  as  in  all  the 
land  of  which  said  David  died  seized.  It  is  true  that  appel- 
28—130  III. 
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lant  owned  the  undivided  one-eleventh  of  all  of  said  land  as 
tenant  in  common  v^ith  his  brothers  and  sisters,  or  the  heirs 
of  such  as  were  deceased.  The  children  and  heirs-at-law  of 
Wesley  B.  Hart,  also,  as  representing  their  father's  share, 
were  seized  of  a  like  interest  in  common. 

It  is  said  that  appellant,  as  tenant  in  common  in  said  lands, 
might  purchase  in  the  outstanding  dower  of  the  widow  of  said 
Wesley  B.  Hart,  deceased.  It  may  readily  he  conceded  that 
one  tenant  in  common  may  buy  in  an  outstanding  incum- 
brance or  right  of  dower  affecting  the  common  estate,  and  may 
compel  contribution  therefor  from  his  co-tenants,  and  still  this 
contention  remain  entirely  groundless  in  this  case.  Each  ten- 
ant in  common  was  here  seized  of  the  undivided  one-eleventh 
part  of  the  estate,  subject  to  the  dower  of  the  widow  of  their 
father,  David  Hart,  -which,  as  we  have  seen,  was  assigned  in 
this  proceeding,  leaving  the  residue  unincumbered  thereby. 
Wesley  B.  Hart,  one  of  the  tenants  in  common,  died,  leaving 
children,  to  whom  his  interest  descended,  incumbered  by  the 
dower  of  his  widow.  The  dower  right  arose,  by  operation  of 
law,  upon  the  seizin  of  the  husband,  and  accompanied  and 
was  dependent  upon  the  estate  of  the  husband  in  the  land,  and 
was  an  incumbrance  upon  the  share  or  interest  to  which  he 
had  title,  and  none  other.  No  claim  or  right  of  dower  in  the 
widow  of  Wesley  B.  attached  to  the  share  or  portion  of  any  of 
his  co-tenants.  The  only  unity  required  between  tenants  in 
common  is  that  of  possession.  (2  Cruise's  Digest,  tit.  20,  2.) 
One  tenant  in  common  may  hold  in  fee  simple  and  another 
for  life ;  one  may  hold  by  descent  and  another  by  purchase. 
Thus  it  is  that  tenancies  in  common  descend  to  the  heirs  of 
each  tenant,  becausie  they  have  several  freeholds  and  not  an 
entirety  of  interest.  (Ibid.  8.)  And  it  has  been  held  that  a 
widow,  having  dower  in  the  common  estate,  may  release  to 
one  tenant  in  common  for  his  share,  without  releasing  her 
dower  to  another  tenant  in  common  who  has  a  different  share. 
White  V.  White,  1  Harr.  202. 
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Dower,  under  our  statute,  is  assignable  by  metes  and  bounds 
when  the  land  is  susceptible  of  division  without  manifest  pre- 
judice to  the  parties  in  interest;  but  there  is  no  provision,  in 
ierms,  for  the  assignment  in  lands  held  in  common,  and  in 
determining  the  mode  of  assignment,  where  partition  between 
the  tenants  in  common  is  not  made,  resort  must  be  had  to 
the  rules  of  the  common  law.  At  common  law  the  widow  was 
entitled  to  have  assigned  to  her  one-third  of  the  lands  and 
tenements  of  which  she  was  dowable,  to  be  set  out  by  metes 
and  bounds,  where  it  was  practicable.  Such  is  the  widow's 
common  law  right.  When  the  property  did  not  admit  of  an 
assignment  of  dower  in  severalty,  either  from  the  nature  of 
the  husband's  interest  in  it  or  from  the  quality  of  the  thing 
itself,  the  assignment  by  metes  and  bounds  was  necessarily 
dispensed  with.  "Thus,  if  the  husband  be  seized  in  common, 
or  in  co-parcenary,  and  die  without  partition,  the  widow  can 
not  have  her  dower  assigned  by  metes  and  bounds,  but  shall 
have  the  third  part  of  the  share  of  her  husband,  to  hold  in 
common  with  the  heir  and  the  other  tenants."  (Co.  Litt.  32  b ; 
Scribner  on  Dower,  80 ;  Sutton  v.  Rolfe,  3  Lev.  84.)  In  cases 
where  the  widow  was  entitled  to  dower  of  a  part  or  portion 
held  as  tenant  in  common,  the  dower  must  be  assigned  in 
common.  She  being  entitled,  pro  tanto,  of  her  husband's  es- 
tate, can  not  have  it  otherwise  than  her  husband  had  it. 
(Cruise's  Digest,  tit.  6,  chap.  3,  sec.  10,  and  tit.  20,  sec.  25.) 
That  is,  she  being  by  the  statute  endowable  of  the  lands  of 
which  her  husband  died  seized,  is  let  into  the  estate  as  he 
possessed  it  as  his  decease,  and  not  otherwise ; — so  that,  the 
dower  of  his  mother  having  been  assigned,  the  heirs  of  Wesley 
B.  Hart  held  in  common  one-eleventh  of  the  residue,  subject 
to  the  dower  of  appellee  therein,  and  she  would  be  entitled 
to  one-third  of  one-eleventh  for  her  life  in  common,  and  the 
heirs-at-law  of  Wesley  B.  Hart  to  two-thirds  of  one-eleventh 
thereof  during  the  continuance  of  her  life  estate.  In  case  of 
partition,  as  we  have  seen,  such  dower  interest  would  follow 


436 


Hart  v.  Burch. 


Opinion  of  the  Court. 

the  portion  assigned  to  the  heirs  of  Wesley  B.  Hart.  See, 
also,  French  v.  Lord,  69  Me.  536. 

It  must  be  apparent  that  this  dower  right  was  not  an  in- 
cumbrance upon  the  estate  held  in  common.  Appellant  had 
no  interest  in,  or  right  (legal  or  equitable)  to,  the  undivided 
portion  of  the  land  out  of  which  appellee's  dower  arose  and 
upon  which  it  was  alone  dependent.  A  conveyance  to  him 
would,  therefore,  no  more  unite  it  with  the  fee  vested  in  the 
heirs-at-law  of  Wesley  B.  Hart,  than  would  a  conveyance  to 
any  stranger  to  the  title. 

It  is  also  insisted,  that  relief  was  improperly  granted  with- 
out the  filing  of  an  original  bill  by  appellee,  to  which  the 
purchasers  at  the  first  sale  were  made  parties.  The  original 
bill  filed  by  appellant,  by  apt  averment  set  out  the  dower  in- 
terest of  appellee,  and  prayed  for  its  assignment,  and  which 
were  ample  upon  which  to  base  the  decree.  The  fund  derived 
from  the  sale  was  in  the  control  of  the  court,  for  distribution  ; 
and  although  she  had  not  been  served,  and  the  cause  had  pro- 
ceeded to  decree  and  sale  without  further  notice  of  her  dower 
right,  yet  appellee,  while  the  court  had  jurisdiction,  came  into 
court,  consented  to  the  decree  and  sale,  and  elected  to  take 
her  dower  interest  in  money.  The  land  had  been  reported 
not  susceptible  of  division.  There  is  no  pretense  the  land 
had  not  sold  for  its  full  value,  and  we  can  see  no  impropriety 
in  the  decree  rendered.  Nor  were  the  purchasers  at  the  first 
sale  at  all  necessary  parties.  It  would  have  been  inequitable 
to  have  burdened  them  with  the  expense  of  independent  liti- 
gation. By  the  decree  rendered,  their  interests  are  in  no  way 
affected. 

Finding  no  error  in  the  record,  the  decree  is  affirmed. 

Decree  affirmed. 


Fielding  v.  Fitzgerald  et  al. 


437 


Syllabus.   Brief  for  tlie  Plaintiff  in  Error. 


William  Fielding 

V, 

Ellen  Fitzgerald  et  al. 
Filed  at  Springfield  October  31, 1889, 

1.  Amendment  of  answer  in  chancery  —  after  the  hearing  —  how  the 
application  should  be  supported.  After  the  trial  of  the  issues  in  a 
chancery  suit,  an  amendment  of  the  answer  retracting  an  important 
admission  and  presenting  a  different  issue  will  not  be  allowed  without 
affidavit  or  other  evidence  in  support  of  the  application. 

2.  A  bill  to  contest  a  will  showed  that  the  will  had  been  admitted  to 
probate,  and  this  was  admitted  by  the  answer.  Atrial  was  had,  result- 
ing in  a  verdict  against  the  alleged  will.  A  motion  for  a  new  trial  was 
entered  at  the  same  term.  At  the  term  following,  the  motion  was  over- 
ruled, when  the  proponents  moved  the  court  for  leave  to  amend  their 
answer,  so  as  to  show  that  at  the  trial  there  was  a  pending  appeal  from 
the  order  of  the  county  court  admitting  the  will  to  probate.  The  mo- 
tion was  not  accompanied  by  any  affidavit  or  other  evidence  showing 
the  truthfulness  of  the  proposed  amendment,  and  the  motion  was  over- 
ruled :  Held,  that  the  amendment  was  properly  refused,  for  the  reason 
it  was  not  accompanied  with  any  affidavit  or  other  evidence  showing 
the  truth  of  the  proposed  amendment. 

Writ  of  Error  to  the  Circuit  Court  of  Sangamon  county ; 
the  Hon.  James  A.  Creighton,  Judge,  presiding. 

Mr.  James  M.  Graham,  and  Mr.  T.  S.  Casey,  for  the  plain- 
tiff in  error : 

While  the  appeal  was  pending  the  court  of  chancery  had 
no  jurisdiction  to  entertain  a  bill  to  set  aside  the  will.  As 
soon  as  the  appeal  was  perfected  the  order  of  the  county  court 
was  vacated  and  set  aside,  and  the  matter  would  be  heard  in 
the  circuit  court  de  novo.  Eev.  Stat.  chap.  148,  sec.  14 ;  id. 
chap.  37,  sec.  59;  Poole  v.  Breese,  114  111.  598;  Rigg  v.  Wil- 
ton, 13  id.  16  ;  Dodge  v.  People,  113  id.  493  ;  Luther  v.  Luther, 
122  id.  560  ;  Freeman  on  Judgments,  sec.  328,  and  note  ;  In  re 
Storey,  120  111.  249 ;  Edwards  v.  Vandernack,  13  id.  633. 
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When  the  appeal  was  perfected  the  contestants  had  cut 
themselves  off  from  all  relief  in  chancery  until  the  will  was 
probated.  By  the  appeal  the  circuit  court  acquired  and  the 
county  court  lost  jurisdiction,  and  as  the  hearing  in  the  circuit 
court  is  de  novo,  their  bill  in  chancery  could  not  lie.  The 
statute  thus  expressly  gives  a  remedy  for  any  error  committed 
by  the  probate  court,  by  an  appeal  to  the  circuit  court,  and 
the  defendants  in  error  had  availed  themselves  of  that  remedy. 
Ennis  v.  Ennis,  110  111.  81 ;  103  id.  95. 

A  court  of  chancery  has  only  such  power  over  wills  as  the 
statute  gives  it,  and  to  be  exercised  only  in  the  way  pointed 
out  by  the  statute.  None  of  those  powers  are  probate  powers. 
Eev.  Stat.  chap.  148,  sec.  T;  Luther  v.  Luther,  122  111.  560. 

Even  if  there  was  spmething  tangible  for  the  court  to  act 
upon,  still  it  did  not  obtain  jurisdiction  of  the  subject  matter, 
as  the  court  which  first  obtained  jurisdiction  would  retain  it. 
Mason  v.  Piggott,  11  111.  86 ;  Boss  v.  Buchanan,  13  id.  58 ; 
Chittenden  v.  Bogers,  42  id.  96 ;  Bogers  v.  King,  8  Paige,  210 ; 
Lewis  V.  Mahoney,  12  Hun,  208;  Groshen  v.  Lyon,  16  Barb. 
401 ;  Mail  v.  Maxwell,  107  111.  559;  1  Pomeroy's  Eq.  114. 

Nor  could  the  parties  confer  jurisdiction  of  the  subject  mat- 
ter, either  by  neglect  or  consent,  as  it  is  always  conferred  by 
law,  and  not  by  admissions  of  the  parties  or  by  the  pleadings. 
Leman  v.  Sherman,  117  111.  657  ;  Thomas  v.  People,  107  id.  517 ; 
Foley  V.  People,  Beecher's  Breese,  57 ;  Fahs  v.  Darling,  82  111. 
142. 

Nor  was  it  necessary  that  the  question  of  jurisdiction  should 
be  raised  by  the  proponents  of  the  will,  as  it  was  the  duty  of 
the  court,  sua  sponte,  to  take  notice  of  its  want  of  jurisdiction. 
It  was,  however,  affirmatively  brought  to  the  attention  of  the 
court  by  proponents'  motion  for  leave  to  amend  their  answer. 
Kimball  v.  Walker,  30  111.  503 ;  Oelrichs  v.  Williams,  15  Wall. 
211;  Bichards  v.  Bailway  Co.  25  111.  App.  348;  Pearson  v. 
Zehr,  26  id.  286. 
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Messrs.  Patton  &  Hamilton,  and  Messrs.  Palmers  &  Shutt, 
for  the  defendants  in  error : 

The  motion  for  leave  to  amend  the  answer  was  properly 
refused,  because  it  came  too  late,  and  it  was  a  proper  exer- 
cise of  discretion  to  disallow  it.  Leave  to  amend  chancery 
pleadings  is  in  the  discretion  of  the  court,  and  is  not  subject 
to  review  unless  it  is  clearly  an  abuse  of  such  discretion.  Booth 
V.  Wiley,  102  111.  84;  March  v.  Mayers,  85  id.  177;  Gordon 
V.  Reynolds,  114  id.  118. 

It  is  a  matter  of  discretion  with  the  court  whether  it  will 
allow  an  amendment  of  an  answer,  and  there  is  no  error  in 
refusing  it  where  no  excuse  is  shown  for  not  putting  its  matter 
in  the  original  answer,  and  its  truth  is  not  shown  by  affidavit. 
Higgins  v.  Curtiss,  82  111.  28. 

It  certainly  is  not  an  abuse  of  discretion  for  a  court  to  re- 
fuse an  amendment  to  an  answer  tendered  after  the  trial  of 
an  issue  by  jury,  and  at  a  subsequent  term  of  the  court. 

No  excuse  whatever  is  shown  for  not  setting  up  the  matter 
contained  in  the  proffered  amendment  in  the  answer  to  the 
bill,  to  which  replication  was  properly  filed.  Had  the  court 
permitted  the  amendment  there  would  have  been  an  abuse 
of  judicial  discretion,  because  it  would  have  presented  a  new 
issue  of  fact,  which,  of  itself,  would  have  operated  to  give  a 
new  trial,  without  regard  to  the  finding  of  the  jury  on  the 
issue  which  had  been  tried  and  decided  by  them. 

A  defendant  has  no  right  to  withhold  a  part  of  his  case,  and, 
after  trial  and  adverse  finding,  have  a  rehearing  by  amending 
his  answer  and  bringing  in  matters  which  he  neglected  to  set 
up  in  his  original  answer,  however  material  they  may  be  to 
his  defense. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  was  a  bill  by  Ellen  Fitzgerald,  widow,  and  certain 
other  persons  as  heirs-at-law,  of  Maurice  Fitzgerald,  deceased, 
to  contest  an  instrument  purporting  to  be  his  last  will  and 
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testament.  The  bill  was  filed  under  the  seventh  section  of 
chapter  148  of  the  Eevised  Statutes  of  1874,  entitled  "Wills," 
and  it  is,  among  other  things,  therein  alleged,  that  the  said 
Maurice  made  his  will  and  died  testate,  and  that  after  his 
death,  and  "on  the  14th  day  of  September,  1888,  the  will  was 
duly  probated  in  the  county  court  of  Sangamon  county,  by 
William  Fielding,  the  executor  therein  named ;  that  the  said 
Fielding  entered  into  bond,  and  took  upon  himself  the  duties 
of  such  executor."  Fielding  and  certain  heirs-at-law  of  the 
deceased  are  made  defendants.  Fielding  filed  an  answer, 
wherein  he  "admits  that  Maurice  Fitzgerald  died  at  the  time 
stated ;  that  he  made  his  will ;  that  the  will  was  duly  pro- 
bated, and  that  he  was  named  and  appointed  executor,  etc. ; 
that  he  gave  bond  as  required,"  etc. 

On  the  7th  of  December,  1888,  being  one  of  the  days  of  the 
November  term  of  the  court,  upon  motion  of  the  proponents 
of  the  will,  the  cause  was  dismissed  as  to  Ellen  Fitzgerald  and 
Charles  W^arner,  and  thereafter,  on  the  same  day,  the  issue 
presented  by  the  bill  and  answer  was  tried  by  a  jury,  who 
returned  a  verdict  that  "the  writing  produced  is  not  the  last 
will  and  testament  of  Maurice  Fitzgerald,  deceased;"  and 
thereupon  the  proponents,  by  their  counsel,  entered  a  motion 
for  a  new  trial,  which  was  overruled  by  the  court.  At  the 
January  term,  1889,  of  the  court,  proponents  asked  leave  to 
amend  their  answer  by  adding  thereto  the  following : 

"Your  respondents  further  show,  that  before  the  filing  of  the 
bill  in  this  cause,  to-wit,  on  the  1st  day  of  October,  A.  D.  1888, 
Ellen  Fitzgerald,  the  widow  of  the  said  Maurice  Fitzgerald, 
deceased,  prosecuted  and  perfected  an  appeal  from  the  said 
judgment  of  the  county  court  in  said  cause,  [i.  e.,  probating 
said  will,]  to  the  circuit  court  of  said  county  and  State,  which 
said  appeal  is  still  pending.  And  your  respondents  aver  that 
said  appeal,  being  pending  as  aforesaid,  this  honorable  court 
has  no  power  or  jurisdiction  to  hear  and  determine  the  alle- 
gations in  said  bill  contained." 
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It  does  not  appear  that  this  was  accompanied  by  any  affi- 
davit or  other  evidence  showing  its  truthfulness.  The  court 
overruled  the  motion. 

There  is  no  bill  of  exceptions,  or  certificate  of  evidence  prop- 
erly signed,  in  the  record,  and  the  only  question,  therefore, 
that  we  can  consider,  is,  did  the  court  err  in  refusing  to  allow 
the  proposed  amendment  to  be  made  to  the  answer? 

Waiving  all  question  of  the  effect  of  the  amendment  if  it 
had  been  allowed,  we  think  the  court  ruled  properly  in  not 
allowing  the  amendment  to  be  made,  for  the  reason  that  the 
motion  was  not  accompanied  by  an  affidavit,  or  any  other  evi- 
dence proving  the  truth  of  the  matters  of  the  proposed  amend- 
ment. The  answer  filed  admitted  the  truth  of  the  allegation 
that  the  will  had  been  duly  probated.  It  would,  to  say  the 
least,  be  but  trifling  with  the  court  to  allow  a  party,  as  here, 
after  proceeding  to  the  trial  of  the  issue  presented  by  his 
answer,  and  being  defeated  therein,  upon  his  mere  request, 
unsupported  by  any  evidence  of  mistake  in  his  former  answer, 
to  take  back  this  admission  and  present  a  new  issue, — that 
of  whether  the  will  has  been  probated,  within  the  meaning  of 
that  word  as  used  in  the  section  of  the  statute  under  which 
the  bill  was  filed.  Such  a  practice  would  lead  to  oppression, 
and  it  is  clearly  beyond  any  discretion  vested  in  the  court. 
Maker  v.  Bull,  Admx,  39  111.  531;  Higgins  v.  Curtiss  et  al.  82 
id.  28. 

Finding  no  error  in  the  record,  the  decree  is  affirmed. 

Decree  affirmed. 
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L.  S.  HoLDERMAN  et  ol, 
V. 

Edward  C.  Gray. 

Filed  at  Springfield  October  31,  1889. 

1.  Teust — whether  a  trust  exists — sufficiency  of  proof.  In  this  case, 
the  evidence  showed  that  a  party  bought  and  paid  for  certain  town 
lots,  and  had  a  conveyance  therefor  made  to  his  wife,  who  was  not 
shown  to  have  paid  any  part  of  the  consideration.  She,  being  in  very 
poor  health  and  expecting  not  to  live,  united  with  her  husband  in  a 
deed  to  a  friend  of  the  latter,  the  deed  expressing  $1000  as  the  con- 
sideration, but  the  evidence  showed  that  the  grantee  paid  nothing. 
There  was  proof  that  the  grantee  agreed,  at  the  time  of  the  conveyance, 
to  hold  the  lots  in  trust,  and  in  case  of  the  wife's  recovery  he  would 
reconvey  to  her,  or,  in  the  event  of  her  death,  to  the  husband.  There 
was  no  change  of  possession,  and  the  husband  continued  to  occupy 
the  premises  for  many  years  thereafter,  and  paid  all  taxes  thereon  and 
exercised  acts  of  ownership  up  to  the  death  of  the  grantee,  some  twelve 
years  after  the  date  of  the  deed.  It  was  also  proved  that  the  grantee  ad- 
mitted that  the  lots  belonged  to  the  husband,  and  he  wrote  two  letters 
to  the  latter,  stating  that  he  would  convey  the  property  to  him  or  to  any 
one  as  he  might  direct,  which  letters  were  lost :  Held,  that  the  proof 
was  sufficient  to  sustain  a  decree  establishing  a  trust  in  the  grantee^ 
and  requiring  his  heirs  to  convey  to  the  grantor,  his  wife  having  died, 

2.  Witness — competency — a  party  to  the  suit,  against  heirs.  On  bill 
against  the  heirs-at-law  of  a  deceased  person,  to  compel  them  to  exe- 
cute a  deed  for  land,  on  the  ground  that  their  ancestor  held  the  land 
in  trust  for  the  complainant,  the  latter  is  not  a  competent  witness  to 
prove  the  trust. 

Appeal  from  the  Circuit  Court  of  Ford  county ;  the  Hon. 
Alfred  Sample,  Judge,  presiding. 

This  was  a  bill  in  equity,  brought  by  Edward  C.  Gray,  against 
L.  S.  Holderman  and  George  H.  Edwards,  and  others,  heirs- 
at-law  of  Charles  H.  Wyman,  (alias  Edwards,)  deceased,  to 
enforce  a  conveyance  of  lots  1,  2,  3  and  4,  block  60,  in  Mix's 
addition  to  Paxton. 

It  appears  from  the  testimony  heard  on  the  trial,  that  the 
Ipts  originally  belonged  to  James  Mix,  who  sold  them,  by  con- 
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tract  for  deed,  to  J.  E.  Francis.  Francis  tranferred  the  con- 
tract to  Shepardson,  and  in  1867  Shepardson  sold  the  contract 
to  Edward  C.  Gray,  the  complainant.  Gray  at  once  took  pos- 
session of  the  lots,  and  subsequently  paid  the  balance  of  the 
purchase  money,  and  on  March  2,  1871,  James  Mix  conveyed 
the  property  to  Frankie  V.  Gray,  wife  of  complainant.  On 
the  10th  day  of  December,  1875,  Frankie  V.  Gray  and  com- 
plainant conveyed  the  lots  to  Charles  H.  Wyman.  At  the  time 
this  conveyance  was  made,  complainant  and  his  wife  had  na 
children.  The  wife  was  in  poor  health,  and  it  is  contended 
by  the  complainant  that  the  deed  was  executed  in  pursuance 
of  an  agreement  entered  into  between  himself,  his  wife  and 
Wyman,  that  Wyman  was  to  hold  the  title  to  the  lots  in  his 
name,  and  in  the  event  that  Frankie  V.  Gray  recovered  her 
health,  the  deed  was  to  be  returned,  but  if  she  died,  then 
Wyman  was  to  convey  to  the  complainant,  or  to  such  other 
person  as  he  might  direct. 

The  answers  of  defendants  admit  the  conveyance  of  the 
premises  by  Mix  to  Frankie  V.  Gray ;  deny  that  any  agreement 
of  any  kind  was  made  by  and  between  said  complainant  and 
said  Charles  H.  Wyman,  alias  Austin  L.  Edwards,  as  charged 
in  the  bill  of  complaint ;  deny  that  said  conveyance  was  made 
to  Wyman  upon  the  trusts  in  the  bill  mentioned,  or  upon  any 
trust  or  confidence  whatever ;  aver  that  if  any  such  agreement 
as  mentioned  in  said  bill,  or  any  such  trust  between  complain- 
ant and  the  said  Wyman,  existed,  the  same  was  not  mani- 
fested by  any  writing  signed  by  said  W'yman,  and  the  same 
was  void  under  and  by  virtue  of  section  9,  chapter  59,  of  the 
Eevised  Statutes  of  Illinois,  and  the  respondents  rely  upon  the 
defense  of  such  statute  as  fully  as  if  specially  pleaded. 

The  complainant  filed  a  replication  to  the  answers,  and  on 
the  hearing,  on  the  pleadings  and  evidence,  the  court  rendered 
a  decree  in  favor  of  the  complainant,  as  prayed  for  in  the  bill, 
to  reverse  which  the  defendants  appealed. 
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Mr.  J.  B.  Mann,  for  the  appellants : 

The  appellee  was  incompetent  to  testify,  and  without  his 
testimony  the  decree  is  without  support. 

The  recital  in  the  deed  of  the  payment  of  $1000  raises  a 
presumption  against  the  allegation  of  a  voluntary  conveyance, 
and  such  allegation  must  be  proved  by  evidence  of  a  clear 
and  convincing  character.    2  Washburn  on  Keal  Prop.  619. 

The  presumption  of  a  valuable  consideration  being  wholly 
unrebutted,  no  trust  in  favor  of  appellee  can  be  established 
except  by  a  written  declaration  signed  by  the  grantee,  when 
the  defense  of  the  Statute  of  Frauds  is  interposed. 

As  to  the  pretended  letter  referred  to  by  Earl,  enough  ap- 
pears to  show  its  utter  worthlessness  as  a  declaration  or  ad- 
mission of  trust.  As  to  the  application  of  the  Statute  of 
Frauds,  see  Steere  v.  Steere,  5  Johns.  Ch.  1 ;  Lawson  v.  Law- 
son,  117  111.  98;  Stevenson  v.  Crapnell,  114  id.  19. 

Doubtless  cases  may  be  found  in  which  it  has  been  held  that 
where  one  procures  a  deed  to  be  made  to  him  by  one  and  his 
wife,  with  the  agreement  that  he  is  to  convey  the  same  to 
another,  or  to  one  of  the  grantors,  such  agreement  is  not  within 
the  Statute  of  Frauds.  But  such  cases  have  no  application 
to  the  one  at  bar,  for  the  reason  that  the  allegations  of  the 
bill  are,  that  appellee  procured  Wyman  to  take  a  deed,  and  the 
title  was  to  be  held  by  him  in  trust,  to  reconvey  to  Mrs.  Gray 
if  she  recovered  her  health,  and  in  the  event  of  her  death,  to 
hold  the  same  in  trust  for  the  appellee.  The  principle  in- 
volved in  the  case  at  bar  is  identical  with  that  in  Stevenson  v. 
Crapnell,  supra. 

Mr.  Thomas  F.  Tipton,  for  the  appellee: 

If  a  party  obtains  title  to  real  .property,  with  the  under- 
standing that  he  is  to  hold  the  title  for  the  grantor,  this  is 
sufficient  to  raise  a  trust  in  favor  of  the  latter,  and  this  fact 
may  be  proved  by  parol.  2  Washburn  on  Eeal  Prop.  (3d  ed.) 
451 ;  Dennis  v.  McCagg,  32  111.  429 ;  Morgan  v.  Clayton,  61 
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id.  35;  Strong  v.  Shea,  83  id.  575;  Switzer  v.  Stiles,  3  Gilm. 
529 ;  Wright  v.  Gay,  101  111.  233 ;  Brophy  v.  Lawler,  107  id. 
284;  Roller  v.  Spillman,  13  Wis.  33. 

If  a  party  assumes,  voluntarily,  a  confidential  relation  to- 
ward another,  he  can  not  thereafter  do  any  act  for  his  own 
gain  at  the  expense  of  that  relation.  Allen  v.  Jackson,  122 
111.  571;  Kerr  on  Fraud  and  Mistake,"(Bump's  ed.)  151-179; 
Reed  v.  Peterson,  91  111.  295. 

In  such  case  a  trust  arises  by  construction  of  law.  Allen 
V.  Jackson,  122  111.  571 ;  Perry  on  Trusts,  (1st  ed.)  166 ;  Kerr 
on  Fraud  and  Mistake,  (Bump's  ed.)  150;  Beach  v.  Dyer,  93 
111.  295;  Boyle  v.  Wiley,  15  id.  576;  Trotter  v.  Smith,  59  id. 
240;  Tiffany  &  Bullard  on  Trusts,  113,  115,  120. 

The  deed  being  executed  for  the  sole  purpose  of  placing  the 
title  in  appellee  on  the  death  of  Frankie  V.  Gray,  the  case  is 
not  affected  by  the  Statute  of  Frauds.  Henschel  v.  Mamero, 
120  111.  660;  Allen  v.  Jackson,  122  id.  567;  Wright  v.  Gay, 
101  id.  241;  Fishhack  v.  Gross,  112  id.  209. 

When  the  title  to  land  is  received  by  a  party  by  reason  of 
a  confidential  relation,  and  under  such  circumstances  that  he 
ought  not,  according  to  the  rules  of  equity,  to  hold  and  enjoy 
the  beneficial  interest  of  such  property,  courts  of  equity  will 
raise  a  trust  by  operation  of  law,  and  will  decree  a  conveyance. 
Reed  v.  Peterson,  91  111.  295  ;  Allen  v.  Jackson,  122  id.  567. 

A  contract  within  the  Statute  of  Frauds  is  binding  on  the 
parties,  and  can  only  be  avoided  by  invoking  the  statute.  The 
right  to  plead  the  Statute  of  Frauds  is  a  personal  right,  and 
does  not  extend  to  heirs  and  assigns.  Kelly  v.  Kendall,  118 
111.  650  ;  Insurance  Co.  v.  Gordon,  20  Bradw.  566  ;  Mitchell  v. 
King,  77  111.  462 ;  Hughes  v.  Lumsden,  8  Bradw.  185 ;  Brown 
on  Statute  of  Frauds,  sec.  135. 

As  to  all  the  facts  occurring  after  the  death  of  Wyman,  and 
also  as  to  the  loss  of  the  letters  and  the  search  for  them,  see 
1  Wharton  on  Evidence,  sees.  151,  476;  Wade  v.  Wade,  12 
Bl.  89 ;  47  N.  Y.  289. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

The  deed  from  Frankie  V.  Gray  and  complainant  to  Charles 
H.  Wyman  recites  a  consideration  of  $1000  as  paid  for  the 
lots,  but  it  is  not  shown  by  the  evidence  that  any  consideration 
was  in  fact  paid  by  Wyman  for  the  deed,  and  we  think  it  is 
apparent,  from  an  examination  of  all  the  evidence,  that  no 
■consideration  ever  passed  from  Wyman  for  the  property.  Wy- 
man never  went  into  the  possession  of  the  property,  but  the 
possession  remained  in  complainant  after  the  deed  was  exe- 
■cuted,  as  it  did  before.  Wyman  paid  no  taxes  on  the  property 
after  the  deed  was  made  to  him,  but  the  complainant,  each 
year  after  the  making  of  the  deed,  paid  the  taxes,  as  he  had 
done  from  the  time  he  made  the  purchase,  in  186T.  Wyman 
exercised  no  acts  of  ownership  over  the  property,  and  when 
spoken  to  in  regard  to  it,  referred  parties  to  the  complainant. 
Wyman  at  one  time  owned  certain  lots  in  the  same  locality 
where  these  lots  are  situated,  and  after  he  had  sold  them,  and 
while  he  held  the  deed  to  the  property  in  controversy,  he  de- 
clared that  he  had  "got  clear  of  the  last  piece  of  property  he 
owned  in  Paxton."  Indeed,  Wyman  never,  at  any  time  after 
the  conveyance  to  him,  during  a  period  of  nearly  twelve  years 
before  his  death,  treated  the  property  as  a  person  would  who 
owned  it ;  and  while  there  may  be  some  doubt  in  reference  to 
the  true  nature  of  the  contract  between  Wyman  and  complain- 
ant when  the  deed  was  made,  we  think  it  is  apparent  that 
Wyman  paid  nothing  for  the  property,  and  did  not  receive 
the  deed  as  a  purchaser. 

If,  then,  there  was  no  consideration  for  the  deed,  the  next 
question  to  be  determined  is,  whether  Wyman  held  the  prop- 
erty in  trust  for  complainant.  The  contract  for  the  lots  was 
purchased,  in  the  first  instance,  by  complainant,  in  1867. 
This  is  shown  by  Shepardson,  who  testified  that  he  sold  the 
contract  to  E.  C.  Gray,  and  he  paid  for  the  same.  Shepard- 
son assigned  the  contract  to  complainant.     It  is  true  that 
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Gray  subsequently  assigned  the  contract  to  Frankie  V.  Nor- 
ton, whom  he  subsequently  married ;  but  there  is  no  evidence 
that  she  paid  anything  for  the  assignment,  and  we  do  not  re- 
gard the  assignment  to  her  of  any  special  importance.  After 
a  due  consideration  of  all  the  evidence,  we  think  it  fair  to 
conclude  that  complainant  purchased  the  property,  and  owned 
it  when  the  conveyance  was  made  to  Wyman.  The  complain- 
ant testified  that  Wyman  paid  nothing  for  the  property,  and 
that  he  held  it  in  trust,  to  be  conveyed  to  him,  or  to  such  per- 
son as  he  might  direct.  He  also  testified,  that  he  received 
two  letters  from  Wyman  after  the  deed  was  executed,  in  which 
Wyman  wrote,  over  his  own  signature,  that  in  case  complain- 
ant's wife  recovered,  he  was  to  convey  the  property  back  to 
her,  but  if  she  died,  then  he  was  to  convey  to  complainant,  or 
to  any  other  person  as  complainant  might  direct. 

If  this  evidence  was  compatent,  it  might,  in  connection  with 
the  other  facts  proven,  authorize  the  court  to  render  the  decree. 
But  it  is  said  that  the  defendants  interposed  their  defense  as 
heirs  of  Charles  H.  Wyman,  deceased,  and  under  the  statute 
the  evidence  of  complainant  is  inadmissible.  Under  the  terms 
of  our  statute  we  do  not  think  that  the  evidence  of  complain- 
ant was  admissible.  But  excluding  complainant's  evidence, 
he  established  substantially  the  same*  facts  by  the  witness 
Earl.  Earl,  as  he  testified,  had  two  conversations  with  Wy- 
man, in  which  the  latter  stated  how  he  held  the  title  to  the 
lots,  and  he  testified  that  he  saw  and  read  the  two  letters 
which  complainant  testified  were  written  by  Wyman.  It  is 
said  this  witness  is  not  to  be  believed ;  but  he  was  not  im- 
peached, and  so  far  as  this  record  shows  his  evidence  is  reliable. 

It  appears  that  the  sheriff  called  on  the  complainant  with 
executions,  and  demanded  property,  and  that  complainant 
told  the  sheriff  that  he  had  no  property,  and  this  admission, 
it  is  insisted,  is  strong  evidence  that  complainant  had  no  in- 
terest in  the  property  in  controversy.  If  the  defendants  had 
interposed  the  defense  that  complainant  had  conveyed  this 
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property  for  the  purpose  of  defrauding  creditors,  such  evidence 
might  have  an  important  bearing  in  the  decision  of  the  case ; 
but  that  defense  was  not  relied  upon,  and  we  do  not  regard 
the  declaration  made  to  the  sheriff,  under  the  circumstances, 
as  of  controlling  importance.  We  do  not,  however,  regard  it 
necessary  to  enter  upon  a  close  analysis  of  all  the  evidence 
introduced  on  the  trial,  but  we  are  inclined  to  hold,  after  due 
consideration  of  the  evidence,  that  it  is  sufficient  to  sustain 
the  decree. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


Henry  Shaw  et  al, 

V. 

Mary  A.  Schoonover. 

Filed  at  Springfield  October  31, 1889. 

1.  Limitations — adverse  possession — character  of  possession  required. 
Adverse  possession  of  land,  to  defeat  the  legal  title,  must  have  been 
hostile  in  its  inception,  and  so  continue  uninterruptedly  for  twenty 
years.  During  that  period  there  must  be  a  continuous  assertion  or  claim 
of  ownership  hostile  to  all  others. 

2.  The  possession  must  be  of  such  a  character  as  to  clearly  show  that 
the  occupant  claims  the  land  as  his  own,  exclusively.  A  merely  per- 
missive possession  is  not  sufficient.  So  long  as  the  possessor  declares 
that  he  holds  in  subordination  to  the  better  title,  the  possession  will  be 
regarded  as  held  b'y  consent,  and  the  Statute  of  Limitations  will  not 
begin  to  run. 

3.  Witnesses — competency — party  against  those  defending  as  heirs. 
On  bill  by  one  of  the  .heirs  of  a  deceased  person,  who  was  a  married 
woman,  for  the  specific  performance  of  a  parol  agreement  of  the  an- 
cestor to  convey  a  tract  of  land,  against  the  other  heirs-at-law,  neither 
the  complainant  nor  her  husband  is  a  competent  witness  to  prove  the 
parol  contract. 

4.  Specipic  pereormance — verbal  agreement  to  convey  land — of  the 
proof  required.   A  verbal  contract  respecting  land  will  not  be  specific- 
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ally  enforced  unless  it  is  established  by  clear  and  conclusive  proof. 
"When  the  bill  is  not  only  for  the  enforcement  of  a  parol  contract,  but 
the  contract,  if  enforced,  will  make  a  different  distribution  of  the  prop- 
erty of  a  deceased  person,  the  evidence  relied  on  to  establish  it  is 
looked  upon  with  jealousy,  and  should  be  weighed  in  the  most  scrupu- 
lous manner. 

Appeal  from  the  Circuit  Court  of  Fulton  county ;  the  Hon. 
John  C.  Bagby,  Judge,  presiding. 

Mr.  D.  Abbott,  and  Mr.  H.  W.  Masters,  for  the  appellants : 

Possession,  to  defeat  the  legal  title,  must  be  hostile,  and 
continue  uninterruptedly  for  twenty  years.  Bolden  v.  Sher- 
man, 101  111.  483. 

While  color  of  title  is  not  necessary,  still  such  possession  is 
not  sufficient  unless  accompanied  by  a  claim  of  ownership. 
Weber  v.  Anderson,  73  111.  439 ;  Kerr  v.  Hitt,  75  id.  57. 

The  first  and  only  witness  put  on  the  stand  by  the  com- 
plainant in  the  cross-bill,  to  prove  the  alleged  agreement  of 
gift,  was  Jacob  Schoonover,  the  husband  of  complainant,  to 
the  testimony  of  whom  objection  was  made  by  defendants, 
and  which  was  overruled,  and  he  was  permitted  to  testify. 

The  complainant  in  the  cross-bill  seeks  to  enforce  a  specific 
performance  of  an  alleged  verbal  agreement  made  with  her 
father,  Kobert  Shaw,  in  his  lifetime,  against  the  defendants  in 
the  cross-bill,  who  are  heirs  of  the  said  Eobert  Shaw,  deceased, 
and  have  answered,  denying  such  contract,  and  defend  as 
heirs,  which  brings  them  clearly  within  the  provisions  of  sec- 
tion 2  of  the  chapter  entitled  "Evidence,"  Starr  &  Curtis'  Stat, 
page  1072.  Crane  v.  Crane,  81  111.  165  ;  Warrick  v.  Hull,  102 
id.  280  ;  Treleaven  v.  Dixon,  119  id.  548  ;  Comer  v.  Comer,  id. 
171. 

No  such  case  is  made  as  will  warrant  the  court  in  divesting 
the  appellants  of  their  title  in  this  farm,  as  heirs  of  Eobert 
Shaw,  deceased.  Clark  v.  Clark,  122  111.  388 ;  Insurance  Co. 
V.  Fdnk,  110  id.  538. 

29—130  iLi.. 
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A  specific  performance  will  be  withheld  when  it  does  not 
subserve  justice.    Railroad  Co.  v.  Reno,  113  111.  39. 

Specific  performance  is  not  a  matter  of  right,  but  of  sound 
judicial  discretion,  as  may  appear  equitable  under  all  the  facts 
and  circumstances  of  the  case.  Beach  v.  Dyer,  93  111.  295  ; 
Woods  V.  Evans,  113  id.  186;  Hatfield  v.  Willey,  105  id.  286. 

Clear  and  satisfactory  proof  is  required  to  enforce  specific 
performance  to  convey  land.  Barley  v.  Edmunds,  64  111.  125  ; 
Allen  V.  Wehh,  id.  352. 

Mr.  W.  S.  Edwards,  and  Messrs.  Gray  &  Waggoner,  for 
the  appellee : 

The  reversal  of  a  decree  will  not  be  justified  on  the  ground 
that  the  evidence  does  not  sustain  it,  although  this  court  might 
be  better  satisfied  if  the  finding  had  been  otherwise.  Long  v. 
Fox,  100  111.  51 ;  Coari  v.  Olsen,  91  id.  273. 

The  question  whether  the  finding  of  facts  should  be  sustained 
or  set  aside,  does  not  depend  upon  the  number  of  witnesses 
testifying  on  each  side  upon  the  disputed  points.  The  num- 
ber of  witnesses  may  be  on  one  side,  while  the  decided  weight 
of  evidence  may  be  on  the  other.  Bishop  v.  Busse,  69  111.  403. 

Although  the  evidence  may  not  be  entirely  satisfactory,  still 
if  it  tends- to  sustain  the  issue,  and  the  circuit  judge,  who  saw 
the  witnesses  on  the  stand,  and  had  facilities  for  determining 
the  weight  of  the  evidence  which  this  court  does  not  possess, 
is  satisfied  with  the  verdict,  and  refuses  to  set  it  aside,  this 
court  will  not  disturb  it.    Ferry  Co.  v.  Higgins,  72  111.  518. 

The  litigation  is  concerning  the  separate  property  of  the 
wife  of  Jacob  Schoonover,  and  he  is  a  competent  witness  to 
testify  to  the  facts  detailed  by  him.  Mueller  v.  Rebhan,  94 
111.  147  ;  Pigg  v.  Carroll,  89  id.  205  ;  Long  v.  Long,  19  Bradw. 
388;  Ebert  v.  Cording,  116  111.  221. 

It  has  been  repeatedly  held  by  this  court,  that  where  a 
father  gives  land  to  his  child  by  parol,  and  the  child  moves 
upon  the  land  and  makes  thereon  valuable  improvements,  the 
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contract  stands  upon  the  same  basis  as  a  bargain  and  sale  for 
a  valuable  consideration,  and  equity  will  compel  a  conveyance 
•of  the  legal  title.  Langston  v.  Bates,  84  111.  524 ;  Bright  v. 
Bright,  41  id.  97;  Wood  v.  Thornly,  58  id.  464;  Kurtz  v. 
Hihner,  55  id.  514. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the  Court : 

Eobert  Shaw  died  intestate  in  Fulton  County  on  February  8, 
188(S,  seized  in  fee  of  about  360  acres  of  land  in  that  county, 
and  leaving,  as  his  heirs  at  law,  eleven  children,  six  sons  and 
five  daughters.  This  is  a  bill  filed,  on  July  3,  1888,  in  the 
Circuit  Court  of  Fulton  county,  for  the  partition  of  said  lands, 
by  five  of  the  children,  of  whom  the  appellant  Henry  Shaw  is 
one,  against  the  widow  of  the  deceased,  and  six  of  the  chil- 
dren, of  whom  the  appellee,  Mary  Ann  Schoonover,  is  one, 
and  also  against  Jacob  Schoonover,  the  husband  of  appellee. 
Default  was  taken  against  all  of  the  defendants,  except  appel- 
lee, and  her  husband,  and  John  W.  Shaw,  who  answered. 

In  her  answer  to  the  bill,  appellee  sets  up,  that,  as  to  a 
certain  80  acre  tract,  part  of  the  premises  sought  to  be  par- 
titioned, she  had  been  in  possession  of  it  for  more  than  20 
years  under  claim  of  ownership,  and  she  pleaded  the  20  years' 
statute  of  limitations  against  the  prayer  of  the  bill  for  a  par- 
tition of  said  80  acres.  She  also  filed  a  cross-bill,  setting  up, 
that,  in  1867,  her  deceased  father  made  an  agreement  with 
her,  that,  if  she  would  move  upon  the  80  acre  tract  and  live 
upon  it,  and  make  improvements  upon  it,  he  would  convey  it 
to  her,  and  that  she  agreed  to  do  so,  and  did  do  so,  and  that 
she  has  been  in  possession  of  it  ever  since,  claiming  to  be 
owner ;  and  further  alleging,  that  the  deceased  in  his  life  time, 
and  his  heirs  since  his  death,  have  failed  to  make  her  a  deed. 
The  cross-bill  prays  that  a  commissioner  be  appointed  to  make 
a  deed  in  accordance  with  said  agreement,  etc. 
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The  ten  other  children  answered  the  cross-bill  admitting 
appellee's  occupancy  since  1868,  but  denying  that  any  such 
agreement  was  ever  made,  or  that  her  possession  has  been 
adverse,  or  that  she  has  occupied  the  80  acres  under  claim  of 
ownership,  or  that  she  has  made  any  other  improvements  than 
such  as  were  necessary  for  her  own  benefit  and  convenience ; 
and  averring  that,  in  March,  1868,  the  deceased  agreed  ver- 
bally with  appellee  that  she  should  occupy  the  tract,  and  make 
such  improvements  as  she  liked  for  her  own  comfort,  in  con- 
sideration that  she  would  pay  the  taxes  as  rent  for  the  land ; 
that  no  time  was  fixed  for  the  occupancy  to  continue ;  that 
she  went  into  possession  and  has  ever  since  been  in  possession 
under  said  arrangement,  and  has  enjoyed  the  rents  and  profits 
and  paid  the  taxes ;  that  she  thereby  became  a  tenant  at  will, 
or  from  year  to  year,  of  the  deceased,  etc. ;  and  that  she  and 
defendants  are  tenants  in  common  as  heirs,  etc. 

The  Circuit  Court  found  the  issues  in  favor  of  appellee, 
and  rendered  a  decree  in  accordance  with  the  prayer  of  the 
cross-bill. 

Adverse  possession  sufficient  to  defeat  the  legal  title  must 
be  hostile  in  its  character  and  in  its  inception,  and  so  continue 
uninterruptedly  for  twenty  years.  {Turney  v.  Chamberlain, 
15  111.  271 ;  Bolden  v.  Sherman,  101  id.  483).  Twenty  years' 
adverse  possession  of  land,  under  a  continuous  assertion  of  owner- 
ship, hostile  to  all  others,  will  constitute  a  bar  to  a  right  of 
entry.  [Kerr  et  al.  v.  Hitt,  75  111.  51).  If  the  owner  permits 
the  occupation  of  his  land  for  a  period  of  20  years  by  a  party 
asserting  ownership,  he  is  barred  by  the  statute.  (Weber  v. 
Anderson,  78  111.  439).  The  possession  must  be  of  such  a 
character  as  to  clearly  show  that  the  occupant  claims  the  land 
as  his  own  exclusively.  (Ambrose  v.  Haley,  58  111.  506).  A 
permissive  possession  is  not  sufficient.  The  possession  must 
have  been  originally  taken  or  subsequently  held  with  an  in- 
tention to  claim  the  premises  as  owner.  So  long  as  the  pos- 
sessor declares  that  he  holds  in  subordination  to  the  better 
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title,  the  possession  will  be  regarded  as  held  by  consent.  (An- 
gell  on  Limitations,  (6th  ed.)  sec.  384.) 

Was  the  possession  by  appellee  hostile  in  its  character  and 
under  an  exclusive  claim  of  ownership  ?    We  think  not. 

Cyrus  Bishop  testifies :  "Mrs.  Schoonover  has  claimed  to 
be  owning  this  place  during  the  time  she  has  lived  there;" 
William  Swearingen  testifies:  "She  treated  it,  I  suppose,  as 
her  own — always  heard  them  say  it  was  their  farm;"  Elias 
Shaw  says :  "They  treated  it  as  their  own — run  it  and  man- 
aged it  *  *  *  She  said  he  had  given  it  to  her;"  John 
Shaw  says :  "Since  father's  death  she  has  claimed  this  land — 
never  claimed  it  before  that  I  know  of;"  Mrs.  Morgan  says: 
"I  think  she  claimed  to  be  the  owner  of  the  land — think  she 
claimed  her  father  had  given  it  to  her;"  John  Cramblet  tes- 
tifies: "She  treated  it  as  I  would  my  own  farm  so  far  as 
appearances  are  concerned."  Kobert  La  Master  says  :  "Never 
heard  her  make  any  claim — have  treated  it  as  their  own  so 
far  as  I  could  see." 

The  foregoing,  with  the  exception  of  the  evidence  of  Jacob 
Schoonover  which  will  be  referred  to  hereafter,  is  all  the  tes- 
timony going  to  show  an  assertion  of  ownership  by  appellee. 
If  it  stood  alone,  it  might  be  sufficient,  when  taken  in  connec- 
tion with  the  admitted  fact,  that  she  was  in  the  occupancy  of 
the  80  acres  for  20  years  before  the  filing  of  this  bill,  to  make 
the  bar  of  the  statute  complete.  But  there  is  testimony  of  a 
clear  and  conclusive  character,  that  she  occupied  the  land  by 
permission  of  her  father  and  in  subordination  to  his  title. 

Peter  Shaw,  John  Barker  and  Eebecca  Barker  swear,  that 
appellee  went  to  her  father's  house  in  Missouri  in  1884  to  see 
him  about  this  farm,  and  that,  while  she  was  there,  they  were 
present  at  a  conversation  between  her  and  her  father,  in  which 
she  asked  him  to  deed  her  the  80  acres,  and  he  refused,  say- 
ing "he  hadn't  an  80  apiece  for  them"  and  "it  would  be  more 
than  her  share ;"  that  she  then  asked  him  to  deed  her  one  40 
and  she  would  give  him  $2000.00  for  the  other  40,  but  he  told 
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her  that  she  and  her  husband  should  buy  a  farm  with  their 
money,  and  let  the  rest  of  the  children  have  a  show.  Kebecca 
Shaw  swears  that  in  1886  she  was  at  appellee's  house,  and 
appellee  told  her  that  they  could  only  live  on  the  land  during 
her  father's  life-time,  and  that  she  would  have  bought  the  farm 
of  her  father  in  1884,  but  he  asked  $60.00  an  acre  for  it,  which 
was  more  than  it  was  worth.  Abram  Weaver,  Dan.  Harris, 
Alexander  Shaw  and  Henry  Shaw  testify,  that  there  was  a 
meeting  of  the  heirs  at  Henry  Shaw's  house  on  April  IT,  1888, 
at  which  appellee  and  her  husband  were  present ;  that  appel- 
lee and  her  husband  made  no  claim  to  own  the  farm,  but  mad© 
offers  for  its  purchase,  and,  no  purchase  being  agreed  upon, 
said  they  would  pay  what  rent  was  right ;  that  her  husband 
offered  $4000.00  which  was  not  considered  enough  ;  that,  when 
he  spoke  about  "paying  cash  rent,"  she  said:  "By  God,  pay 
grain  rent,  Jake."  One  or  more  of  these  witnesses  say,  that 
it  was  three  weeks  after  this  meeting  before  appellee  set  up 
her  claim  of  ownership. 

John  Taylor  swears  that  he  met  appellee  and  her  husband 
after  the  meeting  of  April  17,  1888,  and  they  told  him  they 
had  offered  $4000.00  for  the  land,  and  that  the  heirs  wanted 
them  to  pay  rent,  and  that  they  asked  witness  whether  he 
thought  rent  could  be  collected  of  them.  John  Berry  swears 
that  about  May  1,  1888,  he  saw  appellee  and  her  husband, 
and  something  was  said  about  said  meeting,  and  her  husband 
said  he  would  give  $55.00  per  acre  for  the  land. 

Bessie  Ford  swears,  that  in  1884  she  heard  appellee  say, 
that  she  wished  she  had  a  piece  of  land  to  build  a  house  upon — 
"heard  her  say  she  was  living  on  her  father's  land."  Henry 
Shaw  says :  "I  have  frequently  heard  her  say  it  was  Daddy's 
land."  Mr.  Barclay  swears  that,  in  March,  1888,  he  heard 
appellee  say  she  was  willing  to  take  the  land  at  $4000.00 ; 
and  that  she  never  claimed  the  land  belonged  to  her. 

One  witness  swears,  that  he  heard  appellee  once  say  that, 
if  her  father  would  furnish  the  tile,  they  would  tile  the  place. 


Shaw  et  al.  v.  Schoonover. 


455 


Opinion  of  the  Court. 

George  Morgan  testifies  that  the  land  was  called  the  old  man's 
land  after  Schoonover  went  there.  Elizabeth  Morgan  swears, 
that  appellee  told  her  "she  was  living  on  her  father's  farm," 
and  called  it  her  father's  farm,  and  that  she  heard  appellee 
say  "they  were  keeping  up  the  taxes  for  the  use  of  it." 

Eight  witnesses  swear,  that  they  heard  appellee  say  at  dif- 
ferent times  that  she  and  her  husband  were  allowed  the  use 
of  the  farm  in  consideration  of  their  paying  the  taxes  and 
keeping  up  the  improvements.  Several  of  them  swear  that 
they  heard  her  say  so  a  great  many  times. 

Several  of  the  other  heirs  occupied  lands  of  their  deceased 
father  upon  the  same  terms  upon  which  the  80  acres  in  ques- 
tion were  occupied  by  appellee.  One  of  them  testifies  as  fol- 
lows:  "She  (appellee)  told  me,  if  I  would  hold  the  farm  I 
was  living  on,  that  her  (she)  and  Mr.  Schoonover  would  swear 
that  Daddy  gave  it  to  me." 

As  to  the  verbal  agreement  set  up  in  the  cross-bill,  the  evi- 
dence does  not  satisfy  us  that  any  such  agreement  was  ever 
made.  The  only  witness,  who  testifies  to  it  is  Jacob  Schoon- 
over, one  of  the  defendants  below  and  husband  of  the  com- 
plainant below.  Objection  was  made  to  his  testimony.  The 
objection  was  over-ruled,  and  exception  was  taken.  He  was 
not  a  competent  witness.  His  wife  was  not  suing,  as  heir, 
for  her  inheritance.  She  was  claiming  to  be  the  owner  of  the 
80  acres  by  another  title  than  that  acquired  under  the  statute 
of  descents.  The  real  defendants  in  the  suit  were  her  brothers 
and  sisters,  who  were  adverse  parties,  defending  as  the  heirs 
of  their  deceased  father,  Eobert  Shaw.  She  being  herself  in- 
competent as  a  witness,  her  husband  was  also  incompetent 
under  the  rule  laid  down  in  Treleaven  v.  Dixon,  119  111.  548 
and  Way  v.  Harriman  et  al.  126  id.  132. 

One  witness  testifies  that  he  once  heard  the  intestate  say 
he  had  told  appellee  she  should  have  the  land  if  she  would 
move  upon  it.  Three  others  say,  that  some  eight  or  ten  years 
before  the  time  of  giving  their  evidence  they  heard  the  intes- 
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tate  say  he  intended,  or  expected,  or  was  going,  to  give  the 
farm  to  appellee.  The  testimony  of  the  four  last  named  wit- 
nesses is  all  the  proof  there  is  of  the  alleged  agreement.  This 
testimony,  besides  being  overborne  by  the  evidence,  which  has 
already  been  referred  to,  and  by  much  more  in  the  record  that 
might  be  referred  to,  is  of  the  kind  that  was  condemned  by 
this  Court  in  Bailey  v.  Edmunds,  64  111.  125  and  Clark  v. 
Clark,  122  id.  388. 

The  cross-bill  in  this  case  is  a  bill  to  enforce  the  specific 
performance  of  a  parol  contract  for  the  conveyance  of  real 
estate.  Specific  performance  is  not  a  matter  of  right,  but  of 
sound  judicial  discretion.  A  verbal  contract  respecting  land 
will  not  be  enforced  unless  it  is  established  by  clear  and  con- 
clusive proof.  (Woods  V.  Evans,  113  111.  186  ;  Wallace  v.  Rap- 
pleye  et  al.  103  id.  229 ;  Clark  v.  Clark  et  al.  supra).  Such 
proof  is  wanting  here. 

Moreover,  the  contract  sought  to  be  enforced  in  this  case  is 
not  only  a  parol  contract  for  the  conveyance  of  real  estate,  but 
it  makes  a  different  distribution  of  the  property  of  a  deceased 
person  from  that  provided  by  law.  "The  evidence  relied  upon 
to  establish  such  a  contract  is  looked  upon  with  jealousy,  and 
should  be  weighed  in  the  most  scrupulous  manner."  (^Wood 
Y.  Evans,supra). 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  cause  is 
remanded  to  the  Circuit  Court  with  directions  to  dismiss  the 
cross-bill,  and  to  proceed  under  the  original  bill  in  accordance 
with  the  views  herein  expressed. 

Decree  reversed. 
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H.  H.  Harris 

V. 

The  People  of  the  State  of  Illinois. 

Filed  at  Springfield  October  31, 1889. 

1.  CRTMiNAii  liAW — presence  of  prisoner  in  court — necessity  therefor — 
presumption.  In  all  criminal  cases  requiring  any  punishment  higher 
than  a  fine,  whether  in  treason,  felony  or  misdemeanor,  the  defendant 
must  be  personally  present  in  court  throughout  the  trial  and  at  the 
time  sentence  is  pronounced,  and  this  must  affirmatively  appear  by  the 
record.*  A  failure  in  this  respect  will  not  be  aided  by  those  presump- 
tions which  ordinarily  obtain  in  support  of  judgments  of  courts  of 
general  jurisdiction. 

2.  Same — error  after  verdict — sentence  in  absence  of  prisoner  —  re- 
versal and  remandment  for  proper  judgment.  Where  the  assignments 
of  error  in  no  way  question  the  verdict  in  a  criminal  case,  or  any  of  the 
proceedings  anterior  to  the  verdict,  but  allege  merely  that  sentence 
was  improperly  pronounced  in  the  absence  of  the  prisoner,  it  will  only 
be  necessary  to  reverse  and  set  aside  the  proceedings  back  to  the  point 
where  the  error  was  committed,  and  remand  the  cause  for  a  proper 
judgment. 

3.  Same — calling  on  defendant  before  sentence.  The  court  is  not  dis- 
posed to  hold,  however,  that  it  is  essential  that  the  trial  court,  before 
pronouncing  sentence,  shall  inquire  of  the  defendant  whether  he  has 
anything  further  to  say  why  the  judgment  of  the  court  should  not  then 
be  pronounced. f 

4.  BiiiL  OF  EXCEPTIONS — whether  necessary — to  preserve  motion  for 
new  trial,  etc.  The  only  mode  in  which  a  motion  for  a  new  trial,  and 
the  ruling  of  the  court  thereon,  can  be  preserved  in  the  record,  is  by 
bill  of  exceiJtions ;  and  when  there  is  no  bill  of  exceptions,  the  record 
furnishes  no  evidence  of  which  this  court  can  take  notice  that  a  motion 
for  a  new  trial  has  been  made  or  decided.  The  fact  that  the  clerk  may 
have  copied  into  the  transcript  what  purports  to  be  a  motion  for  a  new 
trial,  will  not  avail. 


*  This  rule  does  not  apply  on  writ  of  error  from  the  Supreme  Court. 
Fielden  et  al.  v.  The  People,  128  111.  595. 

f  "While  it  is  the  better  practice  to  call  upon  the  defendant  to  say  why 
he  should  not  be  sentenced,  yet  the  omission  to  do  so  is  no  ground  for 
reversal  in  any  case.    Gannon  v.  The  People^  127  111.  507. 
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Writ  of  Error  to  the  Circuit  Court  of  Macon  county ;  the 
Hon.  James  F.  Hughes,  Judge,  presiding. 

Mr.  John  J.  Eea,  for  the  plaintiff  in  error : 

In  cases  of  felony,  at  arraignment  and  all  subsequent  pro- 
ceedings in  the  case,  the  accused  must  appear  in  person. 
1  Archbold's  Crim.  Pr.  and  PI.  351 ;  Sperrys  case,  9  Leigh, 
623 ;  Sailer  v.  State,  1  Harr.  357 ;  Dunn  v.  Commonwealth,  6 
Barr,  384. 

A  court  can  not  award  corporal  punishment  against  a  de- 
fendant, such  as  imprisonment  in  the  penitentiary,  unless  he 
be  personally  present  in  court  when  such  sentence  is  passed. 
Bishop's  Crim.  Proc.  sec.  275 ;  Brooks  v.  People,  88  111.  327 ; 
People  V.  Wincliell,  7  Cow.  525 ;  Son  v.  People,  12  Wend.  344. 

Where  the  personal  presence  of  the  defendant  is  necessary 
in  point  of  law,  the  record  must  show  such  appearance,  either 
affirmatively  or  by  such  a  state  of  facts  as  would  necessarily 
imply  the  personal  presence  of  the  defendant.  Bishop's  Crim. 
Proc.  sees.  275,  1180;  Dyson  v.  State,  26  Miss.  362;  States. 
Matthews,  20  Mo.  55 ;  Scaggs  v.  State,  8  S.  &  M.  822 ;  State 
V.  Cross,  27  Mo.  332 ;  Safford  v.  People,  1  Park.  Cr.  E.  476 ; 
Sperry  v.  Commonwealth,  9  Leigh,  623. 

Mr.  George  Hunt,  Attorney  General,  and  Mr.  J.  E.  Mills, 
for  the  People : 

When  the  record  shows  the  presence  of  the  defendant  when 
the  trial  is  commenced,  it  will  be  presumed,  in  the  absence  of 
a  contrary  showing,  that  he  was  present  till  its  close  and  judg- 
ment rendered.    Schirmer  v.  People,  33  111.  276. 

The  defendant  has  the  right  to  be  present,  but  he  may  for- 
feit that  right  by  his  own  misconduct.  Sahlinger  v.  People, 
102  111.  341 ;  Ross  v.  State,  20  Ohio,  33. 

In  the  absence  of  anything  showing  to  the  contrary,  it  will 
be  presumed  the  trial  court  did  its  duty.  Dougherty  y.  People^ 
124  111.  557. 
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Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court : 

At  the  September  term,  1887,  of  the  Circuit  Court  of  Macon 
county,  the  plaintiff  in  error  was  indicted  by  the  grand  jury 
for  the  crime  of  forgery.  At  the  January  term,  1888,  of  said 
court,  he  was  duly  arraigned  and  pleaded  not  guilty.  On  the 
8th,  9th  and  10th  days  of  October,  1888,  those  being  days  of 
the  September  term,  1888,  of  said  court,  he  was  tried  by  a 
jury,  who  found  him  guilty,  and  fixed  the  term  of  his  impris- 
onment in  the  penitentiary  at  six  years.  It  affirmatively  ap- 
pears from  the  transcript  of  the  record,  that  in  the  foregoing 
proceedings,  up  to  and  including  the  verdict,  the  plaintiff  in 
error  was  present  in  court,  both  in  person  and  by  attorney. 

The  record  contains  no  bill  of  exceptions,  but  the  clerk  has 
copied  into  the  transcript  a  paper  purporting  to  be  a  motion 
by  the  defendant's  counsel  for  a  new  trial,  and  appearing,  from 
the  indorsement  thereon,  to  have  been  filed  October  13, 1888. 
The  order  containing  the  sentence  of  the  court  was  entered 
October  25,  1888,  that  also  being  one  of  the  days  of  said  Sep- 
tember term,  and  recites  as  follows :  "And  now  on  this  day 
came  the  People  by  the  state's  attorney,  and  the  defendant 
by  his  attorneys,  and  the  motion  made  by  the  defendant  at  a. 
former  day  of  this  term  for  a  new  trial  of  this  cause  being 
heard  and  duly  considered,  is  by  the  court  overruled,"  and 
sentence  of  the  court  was  thereupon  pronounced  in  accordance 
with  the  verdict  of  the  jury.  The  assignments  of  error  are  all 
based  upon  the  fact  that  the  record  fails  to  show  affirmatively, 
that  the  defendant  personally  appeared  in  court  at  the  time 
the  motion  for  a  new  trial  was  heard  and  decided,  and  the 
sentence  of  the  court  was  pronounced. 

It  has  been  a  well  established  rule  of  the  common  law  from 
an  early  period,  that  a  prisoner  accused  of  a  felony  must  be 
arraigned  in  person  and  must  plead  in  person,  and  his  per- 
sonal appearance  is  required  throughout  the  trial,  and  at  the 
time  sentence  is  pronounced.    As  said  by  Mr.  Chitty :  "Al- 
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though  a  defendant  accused  of  a  misdemeanor  may  be  found 
guilty  in  his  absence,  this  can  never  be  done  in  capital  felonies, 
but  it  is  necessary  that  he  should  personally  attend,  and  it 
should  so  appear  on  the  record."  1  Chit.  Crim.  Law,  414. 
A  leading  authority  on  this  question  is  Rex  v.  Harris,  1  Ld. 
Raym.  267,  Comb.  447,  Holt,  399,  Skin.  684,  in  which  it  was 
held  by  Lord  Holt,  that  a  judgment  can  not  be  given  against 
^ny  man  in  his  absence  for  a  corporal  punishment. 

The  same  rule  has  been  generally  adopted  in  this  country. 
Mr.  Bishop,  in  discussing  the  question  in  its  relation  to  the 
imposition  of  sentence,  says :  "Where  the  offense  is  a  mis- 
demeanor of  a  kind  punishable  by  fine,  or,  though  by  fine  and 
imprisonment,  where  a  fine  only  is  imposed,  the  doctrine  seems 
pretty  plainly  to  be,  that  it  is  within  the  discretion  of  the 
•court  to  render  judgment  in  the  defendant's  absence.  But  if 
there  is  to  be  imprisonment,  or  any  other  punishment  higher 
than  a  fine,  whether  in  treason,  felony  or  misdemeanor,  the 
defendant  must  be  personally  present.  1  Bishop's  Crim.  Pro- 
•ceed.  sec.  275.  This  doctrine  is  supported  by  the  following 
decisions :  People  v.  Winchell,  7  Cow.  525 ;  Rolls  v.  The 
■State,  52  Miss.  391 ;  Hooker  v.  Commomvealth,  13  Graft.  763; 
■Sperry  v.  Commonwealth,  9  Leigh,  625 ;  Hamilton  v.  Common- 
wealth, 16  Pa.  St.  129;  Pri7ie  v.  Commonwealth,  18  id.  103; 
Peters  v.  The  State,  39  Ala.  681 ;  Gibson  v.  The  State,  id.  693  ; 
Graham  v.  The  State,  40  id.  659 ;  Andrews  v.  The  State,  2 
Sneed,  459  ;  Smith  v.  The  People,  8  Col.  457 ;  State  v.  Daven- 
port, 33  La.  Ann.  231. 

The  fact  that  the  defendant  to  a  prosecution  for  a  felony 
was  present,  during  the  trial  and  at  the  imposition  of  sentence, 
must  be  shown  affirmatively  by  the  record.  A  failure  in  this 
respect  will  not  be  aided  by  those  presumptions  which  the  law 
ordinarily  raises  in  support  of  the  judgments  of  courts  of  gen- 
eral jurisdiction.  This  apparent  exception  to  the  general  rule 
may  perhaps  be  attributed  to  an  abundant  tenderness  for  the 
right  secured  by  the  Constitution  to  the  accused  to  be  con- 
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fronted  by  the  witnesses  against  him,  and  to  be  heard  by  him- 
self and  counsel,  but  however  this  may  be,  it  seems  to  be  well 
supported  by  the  authorities.  The  rule  that  to  sustain  a  judg- 
ment of  conviction  for  a  felony,  the  record  must  affirmatively 
show  that  the  prisoner  was  personally  present  in  court  when 
sentence  was  pronounced  against  him,  is  sustained  by  most  of 
the  authorities  above  cited,  and  also  by  the  following  cases : 
Scaggs  v.  The  State,  8  Smedes  &  Marsh.  722;  State  v.  Cross, 
27  Mo.  332  ;  State  v.  Mattheivs,  20  id.  55  ;  Dyson  v.  The  State, 
26  Miss.  362  ;  State  v.  Revells,  31  La.  Ann.  387  ;  State  v.  Smith, 
31  id.  406. 

The  case  before  us  is  clearly  distinguishable  from  Shirmer 
V.  The  People,  33  111.  276.  There  the  record  showed  no  inter- 
val between  the  arraignment  of  the  prisoner,  the  trial,  verdict 
and  judgment,  the  whole  proceeding  appearing  to  have  taken 
place  on  the  same  occasion,  and  in  consecutive  and  continuous 
order,  and  it  appearing  that  the  prisoner  was  present,  as  he 
necessarily  must  have  been,  at  the  arraignment,  it  was  held 
that  his  presence  during  the  whole  proceeding  down  to  the 
moment  sentence  was  passed  upon  him  was  a  matter  which 
might  fairly  be  implied.  In  the  present  case  the  sentence  was 
not  pronounced  until  fifteen  days  after  the  conclusion  of  the 
trial,  and  no  inference  as  to  the  presence  of  the  prisoner  in 
court  at  the  date  of  the  sentence  can  be  drawn  from  the  fact 
that  he  was  in  court  at  the  time  of  the  trial  and  verdict. 

Nor  does  this  case  come  within  the  principle  laid  down  in 
Sahlinger  v.  The  People,  102  111.  241.  There  the  prisoner, 
after  the  trial  was  entered  upon,  voluntarily  abandoned  the 
court  room  and  refused  to  appear,  and  it  was  held  that  he 
would  be  regarded  as  having  waived  the  right  to  be  present, 
and  that  the  court  was  under  no  obligation  to  stop  the  trial, 
but  was  at  liberty  to  proceed  in  his  absence  to  final  judgment. 
In  this  case  nothing  whatever  is  shown  as  to  the  reason  why 
the  prisoner  was  not  in  court  at  the  time  sentence  was  pro- 


462 


Harris  v.  The  People. 


Opinion  of  the  Court. 

nounced,  and  there  is  nothing  therefore  upon  which  a  waiver 
of  his  legal  right  to  be  present  in  person  can  be  based. 

It  necessarily  follows  from  what  has  been  said  that  there  is 
•error  in  the  record,  and  it  remains  to  be  seen  how  such  error 
may  be  corrected  so  as  to  restore  the  defendant  to  all  the  rights 
of  which  he  has  thereby  been  deprived.    The  errors  assigned 
call  in  question,  first,  the  hearing  and  decision  of  the  motion 
for  a  new  trial,  and,  second,  the  imposition  of  sentence,  with- 
out the  personal  presence  of  the  defendant.    It  is  doubtful, 
to  say  the  least,  whether,  in  prosecutions  for  felonies,  the  ar- 
gument and  decision  of  a  motion  for  a  new  trial  is  a  proceed- 
ing which  necessarily  requires  the  personal  presence  of  the 
accused.    The  decisions  on  this  question  are  not  altogether 
harmonious,  but  it  is  held  by  various  courts  whose  opinions 
are  usually  accorded  a  high  degree  of  consideration,  that  his 
personal  presence  is  not  essential  between  the  verdict  and 
judgment,  upon  the  presentation  and  disposition  of  motions 
involving  a  discussion  of  mere  questions  of  law,  and  among 
these  are  included  motions  for  a  new  trial.    In  many  cases 
where  his  personal  presence  is  insisted  upon,  the  rule  seems 
to  be  enforced,  not  by  way  of  protecting  the  right  of  the  ac- 
cused to  be  heard,  but  with  a  view  of  securing  the  custody  of 
his  person  so  that  he  may  be  forthcoming  in  case  the  decision 
is  against  him.    It  was  in  accordance  with  this  principle  that 
the  Supreme  Court  of  Massachusetts  held,  in  Commonwealth  v. 
Costello,  121  Mass.  371,  that  in  a  prosecution  for  forgery,  the 
personal  presence  of  the  defendant  at  the  decision  of  the  mo- 
tion for  a  new  trial  was  not  necessary,  when  the  defendant 
was  in  custody.  In  discussing  the  principle  involved  the  court 
say :  "When  the  defendant  is  already  in  custody,  it  has  never 
been  the  practice  in  this  Commonwealth  to  require  his  presence 
at  the  making,  the  hearing  or  the  decision  of  a  motion  in  his 
behalf  for  a  new  trial.    When  he  is  not  in  custody,  the  court 
will  not  entertain  such  a  motion  in  his  absence,  not  because 
he  has  a  right  to  be  present,  but  because  he  has  no  right  to 
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be  heard  without  submitting  himself  to  the  control  of  the  court, 
so  that  he  may  be  committed  in  case  the  motion  should  be 
overruled  ;  or,  as  was  said  by  Lord  Hardwicke,  in  a  case  which, 
like  this,  was  an  indictment  for  forgery,  'the  court  may  be  sure 
of  him,'  before  they  intimate  any  opinion  upon  his  motion." 

In  State  v.  Jefcoat,  20  South  Car.  383,  which  was  a  prose- 
cution for  murder,  the  court  say;  "The  right  of  the  accused 
to  be  present  at  every  stage  of  the  trial  is  one  that  has  long 
existed,  and  is  especially  guaranteed  by  the  present  Constitu- 
tion of  this  State ;  but  a  motion  for  a  new  trial,  or  in  arrest 
of  judgment,  is  no  part  of  the  trial.  That  must  necessarily 
have  terminated  before  such  a  motion  could  be  made,  and  w^e 
are  not  aware  of  any  authority,  or  any  reason,  which  estab- 
lishes the  right  of  the  accused  to  be  present  at  the  hearing  of 
such  motion.  In  England,  it  has  been  held  that  such  motion 
can  not  be  made  by  the  accused  unless  he  is  present  before 
the  court,  for  the  reason,  as  was  said  in  one  of  the  cases,  that 
the  court  may  be  sure  of  him,  before  he  will  be  heard  by  coun- 
sel on  such  motion.  But  this  was  a  rule  for  the  benefit  of  the 
government,  and  not  for  the  accused ;  and  it  is  at  least  doubt- 
ful whether  such  a  rule  has  generally  prevailed  in  America." 

In  State  v.  Harris,  32  La.  Ann.  118,  which  was  a  prosecu- 
tion for  manslaughter,  the  same  doctrine  is  laid  down.  See 
also,  Jewell  v.  Commonwealth,  22  Pa.  St.  94;  State  v.  Clark,  32 
La.  Ann.  558;  State  v.  David,  14  South  Car.  428;  People  v. 
Ormshy,  48  Mich.  494;  Rolls  v.  The  State,  52  Miss.  391. 

We  do  not  find  ourselves  under  the  necessity,  however,  of 
deciding  the  question  here  suggested,  as  the  record  before  us 
is  not  so  framed  as  to  properly  present  it.  There  being  no 
bill  of  exceptions,  the  motion  for  a  new  trial,  if  one  was  in  fact 
made,  does  not  appear  to  have  been  preserved  in  the  record. 
According  to  the  practice  which  has  been  uniformly  observed 
in  this  State  the  only  mode  in  which  a  motion  for  a  new  trial 
and  the  rulings  of  the  court  thereon  can  be  preserved  in  the 
record  is  by  bill  of  exceptions,  and  where  there  is  no  bill  of 
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exceptions,  the  record  furnishes  no  evidence  of  which  this 
court  can  take  notice  that  a  motion  for  a  new  trial  was  made 
or  decided.  Gill  v.  The  People,  42  111.  321;  McClurkin  v. 
Ewing,  id.  283 ;  Daniels  v.  Shields,  38  id.  197 ;  Nason  v.  Letz, 
73  id.  371.  The  fact  that  the  clerk  has  seen  fit  to  copy  into 
the  transcript  a  document  which  purports  to  be  a  motion  for 
a  new  trial  can  in  no  way  avail  the  defendant.  Such  docu- 
ment is  not  thereby  brought  within  the  range  of  our  judicial 
observation.  So  long  then  as  it  does  not  appear  in  any  mode 
of  which  we  can  take  cognizance  that  any  motion  for  a  new 
trial  was  made  or  decided,  it  is  plain  that  all  assignments  of 
error  based  upon  the  fact  that  the  defendant  is  not  shown  to 
have  been  personally  present  at  the  argument  and  decision  of 
such  motion  must  necessarily  fail. 

The  only  error  in  the  record  of  which  the  defendant  can 
complain  consisting  as  it  does  of  the  imposition  of  sentence 
upon  him  in  his  absence,  it  will  only  be  necessary,  in  order  to 
purge  the  record  of  that  error,  to  reverse  and  set  aside  the 
proceedings  back  to  the  point  where  the  error  was  committed, 
without  disturbing  any  of  the  anterior  proceedings.  None  of 
the  assignments  of  error  attempt  to  assail  the  verdict  or  any 
proceeding  prior  to  the  verdict,  and  there  is  no  occasion  there- 
fore for  awarding  a  venire  facias  de  novo. 

The  case  of  Martin  v.  Earnhardt,  39  111.  9,  is  in  point.  It 
there  appeared  that  no  error  had  intervened  prior  to  the  ver- 
dict, and  that  the  verdict  itself  was  sufficient  to  sustain  a 
judgment,  but  that  no  sufficient  judgment  had  been  rendered. 
Upon  that  state  of  the  record  it  was  held,  that  all  that  was 
necessary  to  do  in  order  to  correct  the  error  was,  to  reverse 
the  judgment  and  remand  the  cause  with  leave  to  the  plaintiff 
to  move  for  a  proper  judgment  on  the  verdict,  it  being  deemed 
unnecessary  to  award  a  venire  facias  de  novo. 

In  Cole  V.  The  State,  5  English,  318,  which  was  a  prosecution 
for  an  assault  with  intent  to  murder,  the  verdict  was  delivered 
in  the  presence  of  the  defendant,  the  irregularity  complained 
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of  consisting  simply  in  pronouncing  sentence  in  his  absence, 
and  it  was  held  that  the  consequence  would  not  necessarily  be 
the  awarding  of  a  new  trial,  but  only  a  reversal  of  the  judg- 
ment and  a  remanding  of  the  cause,  with  instructions  to  the 
trial  court  to  proceed  to  pronounce  judgment  in  accordance 
with  the  verdict,  after  having  inquired  of  the  defendant  whether 
he  had  anything  further  to  say  why  the  judgment  of  the  court 
should  not  then  be  pronounced. 

In  Kelly  et  al.  v.  The  State,  3  Smedes  &  Marsh.  518,  which 
was  an  indictment  for  the  murder  of  a  slave,  it  did  not  appear 
that  the  prisoner  was  present  at  the  time  of  pronouncing  sen- 
tence, and  the  judgment  was  further  defective  in  not  setting 
forth  the  time  from  which  the  commencement  of  the  imprison- 
ment should  date,  and  it  was  held  that,  for  those  errors,  the 
judgment  should  be  reversed  without  disturbing  the  verdict,, 
and  the  cause  remanded  with  instructions  to  pronounce  judg- 
ment in  accordance  with  the  verdict,  after  having  inquired  of 
the  defendant  as  above  stated. 

We  are  not  disposed  to  hold,  as  seems  to  have  been  held  in 
the  two  cases  last  cited,  that  it  is  essential  to  the  validity  of 
the  sentence  that  the  defendant  should  be  inquired  of  as  there 
stated,  but  on  the  authority  of  those  decisions,  as  well  as  the 
other  cases  above  cited  we  hold  that  the  judgment  must  be 
reversed  with  instructions  to  the  Circuit  Court  to  pronounce 
sentence  upon  the  defendant,  in  accordance  with  the  verdict, 
the  defendant  being  for  that  purpose  personally  present  in 
court  to  receive  sach  sentence. 

Judgment  reversed. 
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Ruth  Campbell  et  al. 

V. 

George  W.  Campbell  et  al. 

Filed  at  Springfield  October  31, 1889. 

1.  Witnesses — disclaimer  by  party — as  executor  and  trustee — compe- 
tency— on  contest  of  will.  A  testator  named  one  as  his  executor  and 
also  devised  to  him  certain  lands  in  trust.  On  the  probate  of  the  will 
the  executor  appointed  in  the  will  refused  to  act  as  such,  whereupon  an 
administrator  with  the  will  annexed  was  appointed.  On  bill  filed  to 
contest  the  will,  making  the  executor  a  party  defendant,  he  filed  a 
written  disclaimer  of  the  trust,  and  on  his  motion  the  bill  as  to  him 
was  dismissed:  Held,  that  before  his  disclaimer  of  the  trust  the  execu- 
tor and  trustee  appointed  in  the  will  was  a  proper  party  defendant,  but 
after  such  disclaimer  he  ceased  to  have  any  interest  in  the  litigation 
and  was  properly  dismissed  from  it,  and  became  a  competent  witness 
in  the  case. 

2.  Same — competency  of  witness — presumption — burden  of  proof .  The 
presumption  being  in  favor. of  the  competency  of  a  witness,  the  burden 
is  upon  the  objector  to  show  that  he  is  incompetent  to  testify,  by  rea- 
son of  interest  or  otherwise.  A  witness  will  not  be  excluded  on  the 
ground  of  interest,  if  the  question  of  his  interest  is  in  doubt. 

3.  Same  —  interest  of  a  proposed  witness — in  what  way  determined. 
The  law  affords  two  modes  of  determining  the  interest  of  a  witness  in 
the  result  of  the  suit:  First,  by  examining  him  on  his  voir  dire;  and 
second,  by  extrinsic  evidence.  The  true  test  of  the  competency  of  a 
witness  is,  will  he  gain  or  lose  by  the  decree  or  judgment  sought? 

4.  On  bill  to  contest  a  will,  the  complainant  called  three  witnesses, 
who  had  been  made  defendants  in  the  suit,  and  had  suffered  a  default 
to  be  taken  against  them,  to  prove  the  incapacity  of  the  testator.  They 
were  all  devisees  under  the  will.  The  court,  without  determining 
whether  the  proposed  witnesses  would  gain  or  lose  by  a  decree  setting 
aside  the  will,  excluded  their  testimony:  Held,  that  the  court  erred  in 
excluding  the  testimony  of  those  witnesses  without  first  having  ascer- 
tained on  which  side  their  interest  lay.  In  such  case  the  mere  fact  that 
they  were  heirs  of  the  testator  did  not  establish  their  incompetency,  or 
show  they  would  take  a  greater  share  as  heirs  than  as  devisees. 

5.  Testamentary  capacity — in  what  it  shall  consist.  Competency 
to  make  a  will  does  not  exist  unless  the  party  making  it  has  reason  and 
understanding  sufficient  to  comprehend  the  act.  The  alleged  testator 
must  not  only  be  able  to  answer  familiar  and  usual  questions,  but  he 
must  have  a  disposing  memory,  so  that  he  is  able  to  make  a  disposition 
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of  his  property  with  understanding  and  reason,  or  according  to  a  fixed 
judgment  or  settled  purpose  of  his  own.  He  must  have  that  degree  of 
recollection  that  will  enable  him  to  look  about  the  property  he  has  to 
dispose  of,  and  the  person  or  persons  to  whom  he  wishes  to  devise  it, 
or  who  are  the  objects  of  his  bounty. 

6.  To  constitute  a  sound  and  disposing  mind,  it  is  not  necessary  that 
the  mind  shall  be  wholly  unbroken,  unimpaired  and  unshattered,  by 
disease  or  otherwise,  or  that  the  testator  be  in  full  possession  of  all  his 
reasoning  faculties.  If  the  testator  be  in  a  dying  state,  he  has  capacity, 
if,  when  his  attention  is  aroused,  his  mind  acts  clearly  and  with  dis- 
criminating judgment  in  respect  of  the  act  to  be  done  and  its  relations. 

7.  A  man  may  be  competent  to  make  a  disposition  of  his  property  by 
will  where  it  is  simple  and  easy  of  comprehension,  and  at  the  same  time 
be  incompetent  to  make  a  will  which  involves  a  very  large  estate,  and 
the  consideration  of  the  natural  claims  of  a  large  number  of  relatives. 

8.  On  the  trial  of  the  issues  on  a  bill  to  contest  a  will,  the  court,  on 
behalf  of  the  proponents  of  the  will,  instructed  the  jury  that  the  fact, 
if  proved,  that  the  testator  was,  at  the  time  of  the  execution  of  the 
paper,  physically  unable  to  look  after  his  affairs  or  property,  or  that  his 
mind  was  impaired  by  age  or  disease,  if  not  to  the  point  of  lunacy  or 
absolute  imbecility,  did  not  take  from  him  the  legal  capacity  to  make 
a  will:  Held,  that  the  instruction  was  erroneous,  as  adopting  too  low 
a  standard  of  testamentary  capacity. 

9.  The  true  inquiry  in  every  case  is,  did  the  alleged  testator  have,  at 
the  time  of  making  his  will,  such  mind  and  memory  as  enabled  him  to 
understand  the  business  in  which  he  was  then  engaged,  and  the  effect 
of  the  disposition  made  by  him  of  his  property.  If  he  had,  he  must  be 
taken  as  having  the  sound  mind  and  memory  required  by  the  statute. 
But  all  degrees  of  impairment  of  the  mental  faculties,  or  dementia, 
whether  senile,  or  produced  by  other  causes,  which  destroy  his  mental 
capacity,  will  disqualify,  whether  the  mind  has  reached  the  stage  of 
absolute  imbecility  or  not. 

Writ  of  Error  to  the  Circuit  Court  of  Jersey  county ;  the 
Hon.  George  W.  Herdman,  Judge,  presiding. 

Mr.  VviLLiAM  Brown,  and  Mr.  J.  S.  Carr,  for  the  plaintiffs 
in  error : 

Dr.  C.  W.  Enos,  being  the  executor  named  in  the  will,  and 
being  specifically  charged  in  the  bill  with  fraudulent  action 
in  obtaining  the  pretended  execution  of  the  will,  was  properly 
made  a  defendant.  Being  interested  in  the  object  of  this  suit, 
he  was  a  necessary  party.    Story's  Eq.  PI.  76,  76  a. 
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Enos  being  originally  a  proper  party  defendant,  was  not  a 
competent  witness.    Hurlhut  v.  Meeker^  104  111.  542. 

The  witnesses  Rachel  Williamson,  Mary  A.  Sweeney  and 
Genevieve  Smith  were  all  competent  witnesses.  The  true  test 
of  the  competency  of  these  witnesses  was,  would  they  gain  or 
lose  by  a  decree  sustaining  the  will.  McClure  v.  Otrich,  118 
111.  320. 

Equity  views  not  so  much  their  position  on  the  record,  as 
their  interest  in  the  subject  matter  of  the  litigation.  In  this 
case,  these  witnesses,  being  defendants,  wqxq  j)rima  facie  com- 
petent, and  before  excluding  them  the  court  should  have  ascer- 
tained their  real  interest.    Corderey  v.  Hughes,  6  Bradw.  404. 

Instructions  should  be  based  on  the  evidence  as  applied  to 
the  issues  to  be  tried.  Mitchell  v.  Town  of  Fond  du  Lac,  61 
111.  174;  Means  v.  Lawrence,  id.  137 ;  Weaver  v.  Rylander,  65 
id.  529 ;  Holcomb  v.  Davis,  56  id.  413. 

Each  party  to  a  suit  has  a  right  to  have  the  law  accurately 
stated  when  the  evidence  is  conflicting.  Railroad  Co.  v.  Maffit, 
67  111.  431. 

Where  instructions  given  are  liable  to  confuse  the  jury,  it  is 
error.    Railroad  Co.  v.  Larmon,  67  111.  68. 

Instructions  given  to  the  jury,  which  relate  to  matters  not 
in  issue,  are  erroneous.  Wallard  v.  Worthman,  84  111.  446; 
Bartlett  v.  Cunningham,  85  id.  22. 

Messrs.  Chapman  &  Slaten,  and  Messrs.  Morrison  &  Whit- 
lock,  for  the  defendants  in  error : 

Dr.  Charles  W.  Enos  was  not  a  proper  party.  He  was  not 
interested  in  the  subject  matter  in  litigation,  and  should  not 
have  been  made  a  party.  The  fact  that  he  was  named  as  the 
executor,  and  that  the  will  made  provision  for  vesting  the  title 
to  certain  property  in  the  executor,  in  trust,  did  not  vest  in 
him  any  interest,  in  any  legal  sense,  until  he  qualified,  and 
inasmuch  as  he  declined  to  qualify,  he  was  not  a  proper  party, 
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and  it  was  correct  to  grant  the  motion  to  dismiss  as  to  him. 
Frye  v.  Bank  of  Illinois,  5  Gilm.  336. 

Enos  was  a  competent  witness,  and  this  was  true  without 
regard  to  the  fact  that  he  was  named  as  one  of  the  defendants, 
because  he  had  no  interest  in  the  result  of  the  litigation.  He 
could  neither  make  nor  lose,  no  matter  what  was  the  result  of 
the  contest.  McClure  v.  Otrich,  118  111.  320;  Walker  v.  De- 
ment, 42  id.  276. 

Neither  Mary  A.  Sweeney,  Eachel  C.  Williamson  nor  Gene- 
vieve Smith  were  competent  witnesses  against  defendants  in 
error.  They  were  nieces  of  the  testator,  and  sisters  of  some 
of  the  complainants  in  the  bill.  They  had  each  been  made 
defendants,  and,  it  is  true,  stood  on  the  opposite  side  of  the 
record.  But  did  this  afford  the  true  test  ?  They  stood  upon 
the  record  with  defendants  in  error,  but  they  had  each  made 
default,  and  their  interest  in  the  result  of  the  suit  was  with  the 
complainants  in  the  bill.  In  fact,  each  had  confessed  the 
allegation  in  the  bill  contained. 

Mrs.  Williamson  was  asked  a  question  as  to  the  mental 
capacity  of  Mr.  Neely  to  make  a  will.  To  this,  objection  was 
made  and  sustained,  but  no  exception  was  taken  to  the  ruling. 
She  was  then  asked  if  she  remembered  a  conversation  with  the 
testator,  in  March,  after  the  will  was  executed,  and  objection 
was  sustained  to  this,  and  exception  taken.  This  is  the  only 
exception  to  any  ruling  of  the  court  upon  her  evidence.  What 
Mr.  Neely  may  have  said  after  the  will  was  executed  was  not 
competent  evidence  to  overthrow  the  instrument,  and  the  rul- 
ing was  right.  Hurd  v.  Brown,  41  111.  121 ;  25  id.  616  ;  Alex- 
ander V.  CrostJmaite ,  44  id.  359 ;  Bragg  v.  Gaddes,  93  id.  39. 

The  fifth  instruction  given  by  the  court,  for  the  defendants 
in  error,  is  the  only  one  called  in  question  by  counsel  in  their 
brief.  We  may  therefore  assume,  we  suppose,  that  all  other 
instructions  are  admitted  to  be  correct.  This  instruction  was 
drawn  from  the  opinion  of  this  court,  as  expressed  by  Mr. 
Justice  ScHOLFiELD  in  the  case  of  Kimball  v.  Cuddy,  117  111.  232. 
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The  instruction  is  taken  as  nearly  literally  as  it  could  be 
drawn  from  that  opinion,  having  due  reference  to  the  parties^ 
etc.  English  v.  Porter,  109  111.  285  ;  Willemin  v.  Dunn,  93  id. 
511 ;  Brown  v.  Rirjgin,  94  id.  560  ;  Trish  v.  Newell,  62  id.  196  ; 
Roe  V.  Taylor,  45  id.  485;  Rutherford  v.  Morris,  77  id.  397; 
Meeker  v.  Meeker,  75  id.  265  ;  Bible  Society  v.  Price,  115  id.  623. 

Mr.  Chief  Justice  Shope  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  by  Kuth  Campbell  and  others, 
heirs-at-law  of  Joshua  Neely,  deceased,  to  set  aside  his  will, 
upon  two  grounds, — want  of  testamentary  capacity  of  the  de- 
ceased, and  that  undue  influence  had  been  practiced  by  Charles 
W.  Enos  and  others,  to  induce  the  testator  to  execute  the  sup- 
posed will. 

By  the  will.  Dr.  Enos  was  appointed  executor,  and  also 
trustee,  in  respect  of  some  of  the  land  devised,  and  given  large 
discretionary  powers  in  respect  of  the  application  of  the  pro- 
ceeds of  the  estate  devised  to  him  in  trust.  He  refused  to 
qualify  as  executor,  and  after  this  bill  was  filed,  made  and 
filed  a  written  disclaimer  of  any  interest  in  the  estate,  or  any 
part  thereof,  which  would  be  affected  by  or  be  dependent  upon 
the  maintenance  or  setting  aside  of  such  supposed  will ;  and 
afterwards  filed  his  motion,  in  writing,  to  dismiss  the  bill  as 
to  him,  for  the  reason  that  the  bill  showed  he  had  no  interest 
in  the  subject  matter  in  litigation,  in  this,  that  the  bill  stated 
he  was  appointed  executor  by  said  will,  and  that  on  probate 
thereof  he  refused  to  act  in  that  capacity,  and  that  thereupon 
one  Bowman  was  appointed  administrator  of  the  estate  of 
Joshua  Neely,  with  the  will  annexed,  and  for  the  further  rea- 
son that  he  had  filed  his  disclaimer,  setting  forth  that  he  had 
no  interest  in  the  matter  in  controversy.  The  motion  w^as  al- 
lowed, and  the  bill  dismissed  as  to  said  Enos,  and  this  action 
of  the  court  is  assigned  for  error. 

If  Enos  bad  qualified  as  executor,  he  would  have  been  a 
necessary  party  to  the  bill.    His  refusal  to  qualify,  and  the 
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appointment  of  an  administrator,  removed  his  interest  as  ex- 
ecutor. But  being  a  trustee  of  certain  lands,  and  taking  the 
legal  title  thereto  under  the  will,  he  was  a  proper  party  de- 
fendant before  his  disclaimer.  By  the  will,  certain  lands  were 
devised  to  Enos  in  trust,  to  apply  the  net  income  therefrom 
to  the  support  of  John  Harper  for  life,  and  after  his  decease, 
for  the  support,  education  and  comfort  of  Kebecca  Welch,  and 
her  daughter,  Nancy  B.  Welch,  with  power  of  sale ;  and  also 
another  tract  of  land,  in  trust,  to  apply  the  net  income  among 
William  H.  Smith  and  four  children,  Mary  Welch,  Bridget 
Minard,  Alexander  Welch  and  Gallant  H.  Boswell,  and  $50 
per  annum  to  William  Eichard  Neely,  Kichard  Quinn,  Jr.,  as 
he  might  deem  just  and  equitable.  Enos  never  having  ac- 
cepted the  trust,  or  assumed  to  exercise  the  power  conferred, 
had  the  right  to  disclaim  the  same,  as  he  did,  and  thereafter 
ceased  to  have  any  interest  in  the  estate  or  the  litigation  con- 
cerning the  will.  Lewin  on  Trusts,  195,  197;  Hill  on  Trus- 
tees, 221. 

This  view  also  disposes  of  the  second  error  assigned, — that 
Enos  was  permitted,  against  the  objection  of  complainant,  to 
testify  as  a  witness.  By  his  refusal  to  act  either  as  executor 
or  trustee  under  the  will,  he  ceased  to  have  any  interest  in  the 
subject  matter  in  controversy,  and  became  a  competent  witness 
for  either  party. 

It  is  next  assigned  for  error,  that  the  court  refused  to  allow 
contestants  to  examine,  as  witnesses,  Kachel  C.  Williamson, 
Mary  Sweeney  and  Genevieve  Smith,  who  were  all  defendants 
to  the  bill,  and  had  suffered  the  same  to  be  taken  as  confessed 
as  to  them.  It  is  said  they  were  nieces  of  the  testator  and 
sisters  of  some  of  the  complainants. 

Eachel  C.  Williamson  testified  that  she  was  at  George  Camp- 
bell's house,  who  was  one  of  the  proponents  of  the  will,  some 
time  prior  to  the  making  of  the  will,  and  that  said  George  then 
said,  in  reference  to  Mr.  Neely's  making  the  will,  "I  had  better 
go  on  licking — I  am  going  to  have  him  make  a  will ; "  that  she 
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•asked  him  if  he  thought  Neely  was  in  condition  to  make  a  will, 
and  he  said  he  was ;  that  she  told  said  George  that  he  had 
better  make  her  equal  with  him,  or  she  would  swear  that  he 
was  not.  She  was  then  asked  whether  or  not,  when  the  will 
was  made,  the  testator  had  sufficient  mental  capacity  to  make 
a  will.  This  was  objected  to  by  the  proponents  of  the  will 
because  she  was  an  heir-at-law  of  said  Neely,  and  a  party  in- 
terested adversely  to  the  proponents,  and  the  court  sustained 
the  objection.  She  further  testified  there  were  three  heirs  of 
the  original  branch  of  the  Neely  family ;  that  she  was  a  niece 
of  Joshua  Neely,  and  had  four  brothers  and  three  sisters, — 
that  is,  there  were  eight  in  her  branch  of  the  Neely  family. 
She  was  then  asked  this  question:  "Do  you  remember  the 
conversation  you  had  at  the  house  of  Joshua  Neely,  with  Uncle 
Joshua  Neely  and  your  brother  William  Campbell,  in  March 
after  the  making  of  the  will?" — which  was  objected  to,  and 
the  court  sustained  the  objection,  upon  the  ground  of  the  in- 
competency of  the  witness  to  testify. 

It  will  be  seen  that  this  witness  was  a  niece  of  the  testator ; 
that  said  testator,  Joshua  Neely,  had  three  brothers  and  sisters, 
and  that  upon  his  dying  intestate,  his  estate  would  descend  to 
such  brothers  and  sisters,  or  their  children.  This  would  en- 
title this  witness,  as  heir-at-law  of  Joshua  Neely, — he  having 
died  without  issue, — to  one  twenty-fourth  part  of  his  estate, 
after  the  payment  of  the  debts  and  expenses  of  administration. 
It  was  stipulated  that  the  debts  of  the  estate  amounted  to  be- 
tween $10,000  and  $12,000.  By  the  will,  one  hundred  acres 
of  land  was  devised  to  this  witness  for  life,  with  remainder  to 
her  heirs.  The  land  thus  devised  is  claimed  to  be  worth 
$4500.  The  court,  however,  refused  to  permit  any  inquiry  to 
be  made  as  to  her  interest  for  or  against  the  will. 

In  Stewart  Kapalje  on  Law  of  Witnesses,  (page  293,  sec. 
171,)  it  is  said  :  "It  is  a  well  settled  rule  that  the  competency 
of  one  offered  as  a  witness  to  testify  in  the  case  will  be  pre- 
sumed, and  the  party  objecting  to  his  competency  must  state 
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the  grounds  of  his  objections."  And  on  page  299,  (sec.  177,) 
it  is  said:  "The  presumption  being  in  favor  of  competency, 
the  burden  is  upon  the  objector  to  prove  that  one  offered 
as  a  witness  is  incompetent  to  testify,  by  reason  of  interest 
or  otherwise.  Thus,  to  exclude  a  witness  on  the  ground  that 
his  testimony,  if  admitted,  will  tend  to  protect  him  from 
claims  against  him,  it  must  first  be  shown  that  there  is  at 
least  a  prima  facie  case  of  liability  against  him,  and  that  he  is 
exposed  to  certain  danger  from  such  claims.  The  objector 
must  point  out  to  the  court  the  ground  of  incompetency.  The 
witness  will  not  be  excluded  on  the  ground  of  interest  if  the 
question  of  his  interest  is  in  doubt."  In  section  174  of  the 
same  work  it  is  said:  "Objection  to  the  competency  of  a 
witness  having  been  made,  the  question  of  competency  must 
be  decided,  no  matter  how  difficult  it  may  be  to  determine  as 
to  his  interest  or  want  of  interest.  To  reject  him  in  such  a 
case,  without  deciding  the  question,  is  error,  and  to  admit  him 
is  equally  erroneous." 

The  law  affords  two  modes  of  determining  the  interest  of  a 
witness  in  the  result  of  a  suit :  First,  by  examining  him  on 
his  voir  dire;  and  second,  by  extrinsic  evidence.  The  true  test 
of  the  competency  of  these  three  witnesses  is  to  be  determined 
by  ascertaining  whether  they  would  gain  or  lose  by  a  decree 
setting  aside  the  will.  Being  defendants,  they  were  prima 
facie  competent  to  testify  on  behalf  of  the  contestants,  and 
before  excluding  them,  the  court  should  have  ascertained  their 
real  interest.  It  devolved  upon  the  party  objecting  to  show 
the  court  that  their  interest  was  with  the  party  offering  them  as 
witnesses,  if  that  fact  did  not  otherwise  appear.  If  they  would 
not  gain  by  having  the  will  set  aside,  they  were  competent, 
otherwise  they  were  not.  The  will,  which  was  before  the  court, 
showed  that  they  were  devisees  thereunder,  and  without  fur- 
ther evidence  on  the  subject,  their  evidence  at  least  would 
appear  to  be  adverse  to  the  contestants  and  in  favor  of  the 
proponents  of  the  will.    The  fact,  if  conceded,  that  they  were 
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lieirs-at-law  of  the  testator,  would  not,  of  itself,  establish  their 
incompetency,  or  show  that  they  would  take  a  greater  share 
as  heirs  than  as  devisees. 

Mary  Sweeney  testified  that  there  were  seven  of  her  family, 
representing  one-third  of  the  estate  as  heirs-at-law  of  Joshua 
Neely,  so  that,  as  heir-at-law,  she  would  be  entitled  to  the  one 
twenty-first  part  of  the  estate  of  the  deceased.  She  also  testi- 
fied that  the  land  she  lived  on, — being  a  part  of  that  devised 
to  her, — was  worth  from  $3000  to  $4000,  and  that  another 
tract  devised  to  her  was  worth  $1000.  Without  any  further 
inquiry  as  to  her  interest,  the  court  sustained  the  objection 
to  her  competency,  and  the  same  ruling  was  made,  substan- 
tially, as  to  witness  Genevieve  Smith.  The  contestants,  to 
show  the  real  interest  or  competency  of  these  witnesses,  proved 
by  Bowman,  the  administrator,  that  the  value  of  the  estate  was 
from  $75,000  to  $80,000,  and  that  the  value  of  the  land  de- 
vised to  Mary  Sweeney  was  $4280.  This  and  the  other  proofs 
showed  that  her  share  in  the- estate,  as  heir,  was  about  $3430, 
which  would  indicate  that  she  was  called  to  testify  against  her 
interest,  and  therefore  competent.  After  this  proof,  contest- 
ants recalled  Mrs.  Sweeney,  and  asked  her  if  she  wanted  the 
will  set  aside  or  not ;  whether  she  had  any  conversation  with 
Joshua  Neely  in  the  fall  before  the  will  was  made ;  whether 
she  had  any  conversation  with  him  in  reference  to  any  fear 
of  those  that  were  around  him,  and  whether,  in  that  connec- 
tion, he  expressed  any  fear  to  the  witness,  of  his  life.  The 
court  sustained  objections  to  each  of  these  questions,  and  re- 
fused to  allow  the  witness  to  testify,  on  the  ground  of  her  in- 
terest. We  think  there  was  error  in  holding  these  witnesses 
incompetent  to  testify,  without  proof  that  their  interest  was 
with  the  contestants.  In  other  words,  the  court  should  have 
ascertained  their  interest,  and  if  they  were  called  to  testify 
against  such  interest,  they  should  have  been  permitted  to 
testify. 
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The  giving  of  the  fifth  instruction  for  the  proponents  is  also 
assigned  as  error.  The  portion  of  the  instruction  of  which  com- 
plaint is  made  is  that  part  which  states  that  the  fact,  if  proved^ 
that  Joshua  Neely  was,  at  the  time  of  the  execution  of  the 
paper,  physically  unable  to  look  after  his  affairs  or  property, 
or  that  his  mind  was  impaired  by  age  or  disease,  if  not  to  the 
point  of  lunacy  or  absolute  imbecility,  did  not  take  from  him 
legal  capacity  to  make  said  will.  By  section  1  of  the  Statute 
of  Wills,  "every  male  person  of  the  age  of  twenty-one  years, 
and  every  female  of  the  age  of  eighteen  years,  being  of  sound 
mind  and  memory,"  is  given  the  power  to  dispose  of  his  or 
her  property  by  will.  The  expression,  "sound  mind  and  mem- 
ory," has  been  held  by  this  court  to  mean  nothing  more  than 
"sound  and  disposing  mind,"  and  is  equivalent  to  the  term 
"sanity."  Yoe  v.  McCord,  74  111.  33;  Dickie  v.  Carter,  42  id. 
377 ;  Andrews  v.  Black,  43  id.  256. 

Competency  to  execute  a  will  does  not  exist  unless  the  al- 
leged testator  has  reason  and  understanding  sufficient  to  com- 
prehend such  act.  Delafield-  v.  Parish,  25  N.  Y.  22  ;  Marquis 
of  Winchester's  case,  6  Coke,  23;  Combes'  case,  Moore,  759; 
Herbert  v.  Lowe,  1  Ch.  12 ;  Mountain  v.  Bennett,  1  Cox,  353 ;. 
Swinbourne  on  Wills,  part  2,  sec.  4. 

In  the  Marquis  of  Winchester  s  case,  it  is  said :  "It  is  not 
sufficient  that  the  testator  be  of  memory,  when  he  makes  his 
will,  to  answer  familiar  and  usual  questions,  but  he  ought  to 
have  a  disposing  memory,  so  that  he  is  able  to  make  a  dispo- 
sition of  his  lands  with  understanding  and  reason,  and  that  is 
such  a  memory  which  the  law  calls  sane  and  perfect  memory." 

In  Mountain  v.  Bennet,  1  Cox,  353,  it  is  said ;  *  *  *  "If 
a  dominion  was  acquired  by  any  person  over  a  mind  of  suffi- 
cient sanity  to  general  purposes,  and  of  sufficient  soundness 
and  discretion  to  regulate  his  affairs  in  general,  yet  if  such 
dominion  or  influence  were  acquired  over  him  as  to  prevent 
the  exercise  of  such  discretion,  it  would  be  equally  inconsistent 
with  the  idea  of  a  disposing  mind." 
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In  Greenwood  v.  Greenwood,  3  Curt.  App.  2,  Lord  Kenyon 
said,  in  his  charge  to  the  jury ;  "I  take  it,  a  mind  and  mem- 
ory competent  to  dispose  of  his  property,  when  it  is  a  little 
explained,  perhaps  may  stand  thus :  Having  that  degree  of 
recollection  about  him  that  would  enable  him  to  look  about  the 
property  he  had  to  dispose  of,  and  the  persons  to  whom  he 
wished  to  dispose  of  it.  If  he  had  a  power  of  summoning  up 
Jais  mind  so  as  to  know  what  his  property  was,  and  who  those 
persons  were  that  then  were  the  objects  of  his  bounty,  then 
he  was  competent  to  make  his  will." 

In  Marsh  v.  Tyrrell,  2  Hagg.  122,  Sir  John  Nicholl  said: 
■**It  is  a  great  but  not  an  uncommon  error  to  suppose  that  be- 
cause a  person  can  understand  a  question  put  to  him,  and 
can  give  a  rational  answer  to  such  question,  he  is  of  perfect, 
sound  mind,  and  is  capable  of  making  a  will  for  any  purpose 
whatever ;  whereas  the  rule  of  law — and  it  is  the  rule  of  com- 
mon sense — is  far  otherwise.  The  competency  of  the  mind 
must  be  judged  of  by  the  nature  of  the  act  to  be  done,  and 
from  a  consideration  of  all  the  circumstances  of  the  case." 
See,  also,  Blewett  v.  Bleivett,  4  Hagg.  419;  Boyd  v.  Eby,  8 
Watt,  70  ;  McTaggari  v.  Thompson,  14  Pa.  St.  149  ;  Brown  v. 
Torrey,  24  Barb.  583 ;  Hall  v.  Hall,  18  Ga.  40. 

In  Shropshire  v.  Reno,  5  J.  J.  Marsh.  (Ky.)  91,  the  court 
said  that  "the  testator  had  not  a  disposing  mind,  or  that  if  he 
even  had,  it  was  not  in  a  disposing  state.  He  was  not  entirely 
superannuated,  nor  was  he  absolutely  stultus  or  fatuus,  but  all 
the  facts  combined  tend  to  show  that  he  had  not  a  sound  mem- 
ory nor  sufficient  mind,  nor  a  mind  in  a  proper  state  of  dis- 
posing of  his  estate  with  reason  or  according  to  any  fixed 
judgment  or  settled  purpose  of  his  own," 

In  Clark  v.  Fisher,  1  Paige,  171,  Chancellor  Walworth  said : 
'"The  general  principles  of  law  in  relation  to  the  capacity  of  a 
person  to  make  a  will  are  well  understood.  He  must  be  of 
sound  and  disposing  mind  and  memory,  so  as  to  be  capable 
of  making  a  testamentary  disposition  of  his  property  with 


Campbell  et  al.  v.  Campbell  et  al. 


477 


Opinion  of  the  Court. 

sense  and  judgment,  in  reference  to  the  situation  and  amount 
of  such  property,  and  to  the  relative  claims  of  the  different 
persons  who  are  or  might  be  the  objects  of  his  bounty." 

The  question  presented  by  the  fifth  instruction  is,  whether 
the  mind  of  the  testator,  when  impaired  by  age  and  disease, 
must  be  impaired  to  the  point  of  lunacy  or  absolute  imbecility 
to  deprive  him  of  testamentary  capacity,  or  to  render  him  of 
unsound  mind  and  memory,  or  to  deprive  him  of  a  disposing 
mind.  Absolute  imbecility  implies  a  total  want  of  reason  and 
an  utter  loss  of  memory.  The  language  of  the  instruction  is 
to  be  understood  in  its  ordinary  sense  and  acceptation.  An 
"imbecile"  is  defined  by  Webster  as  one  destitute  of  strength, 
either  of  body  or  of  mind, — weak,  feeble,  impotent,  decrepit. 
Imbecility  is  defined  as  the  quality  of  being  imbecile, — feeble- 
ness of  body  or  mind.  The  word  "absolute,"  in  respect  of  the 
sense  in  which  it  is  used  in  the  instruction,  is  defined  as  com- 
pleted or  regarded  as  complete, — finished,  perfect,  total, — and 
the  synonyms  are,  perfect,  total,  and  complete.  There  are  many 
degrees  in  the  weakness  of  mind  before  reaching  total,  or  per- 
fect, or  absolute  imbecility, — that  is,  before  reaching  utter  and 
complete  destitution  of  reason  or  rationalty ;  and  it  must  be 
apparent  to  every  one,  that  a  man,  before  reaching  this  point, 
may  be  incapable  of  comprehending  the  extent  or  nature  of 
his  property,  or  of  claimants  upon  his  bounty,  and  of  making 
a  rational  selection  among  them.  The  rule  stated  in  Buswell 
on  Insanity  (sec.  365)  is,  that  "to  constitute  a  sound  and  dis- 
posing mind  it  is  not  necessary  that  the  mind  should  be  un- 
broken, unimpaired,  unshattered  by  disease,  or  otherwise,  or 
that  the  testator  should  be  in  full  possession  of  his  reasoning 
faculties.  So  if  the  testator  be  in  a  dying  state,  he  has  capac- 
ity, if,  when  his  attention  is  aroused,  his  mind  acts  clearly 
and  with  discriminating  judgment  in  respect  of  the  act  to  be 
done,  and  its  relations.  Thus,  it  is  held  that  one  may  be 
competent  to  make  a  codicil,  changing  in  two  or  three  par- 
ticulars the  dispositions  previously  made  by  him  in  his  will. 
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although  he  might  be  incompetent  to  perform  acts  requiring 
the  exercise  of  greater  intellect  or  judgment,  as,  to  make  an 
entirely  new  disposition  of  his  property." 

In  note  1,  Jarman  on  Wills,  (p.  28,)  it  is  thus  stated :  "The 
question  is  not  so  much  what  was  the  degree  of  memory  pos- 
sessed by  the  testator,  as,  had  he  a  disposing  memory  ?  Was 
lie  capable  of  recollecting  the  property  he  was  about  to  be- 
queath, the  manner  of  distributing  it  and  the  objects  of  his 
bounty, — in  a  word,  were  his  mind  and  memory  sufficiently 
sound  to  enable  him  to  know  and  understand  the  business  in 
which  he  was  engaged  at  the  time  when  he  executed  his  will  ?" 
See  authorities  there  cited. 

The  author  from  whom  we  have  before  quoted, — Buswell 
■on  Insanity, — at  section  363  says :  "Thus  it  is  evident  that  a 
<3orrect  understanding  of  the  act  done  must  include  an  intel- 
ligent comprehension  of  its  surrounding  circumstances,  and  of 
its  direct  consequences  and  probable  results.  So,  to  consti- 
tute a  sound  disposing  mind,  the  testator  must  be  able,  not 
•only  to  understand  that  he  is,  by  his  will,  disposing  of  his 
property,  but  he  must  also  have  capacity  sufficient  to  compre- 
hend the  extent  of  the  property  devised  and  the  nature  of  the 
claims  of  others  upon  him." 

In  Converse  v.  Converse,  21  Vt.  168,  it  is  held,  that  if  the 
testator,  when  he  made  his  will,  was  capable  of  knowing  and 
understanding  the  nature  of  the  business  he  was  then  engaged 
in,  and  the  elements  of  which  the  will  was  composed,  and  the 
disposition  of  his  property  as  therein  provided  for,  both  as  to 
the  property  he  meant  to  dispose  of  by  his  will  and  the  persons 
to  whom  he  meant  to  convey  it,  and  the  manner  in  which  it 
was  to  be  distributed,  then  he  possessed  a  sound  and  disposing 
mind. 

The  same  rule  has,  in  many  cases,  been  substantially  adopted 
by  this  court.  In  Roe  v.  Taylor,  45  111.  485,  we  said:  "An 
understanding  of  the  nature  of  the  business  about  which  the 
testator  was  engaged,  and  of  the  kind  and  value  of  the  property 
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devised,  and  of  the  persons  who  were  the  natural  objects  of 
his  bounty,  and  of  the  manner  in  which  he  wished  to  dispose 
of  his  property, — all  these  were  evidence  of  the  possession  of 
testamentary  capacity,  unless,  as  the  court  very  properly  said, 
the  testator  was  affected  with  some  morbid  or  insane  delusion 
as  to  some  one  of  those  objects  of  his  bounty."  See,  also, 
Trish  V.  Neivell,  62  111.  196,  Yoe  v.  McCord,  74  id.  33,  Car- 
penter V.  Calvert,  83  id.  62,  American  Bible  Society  y.  Price,  115 
id.  623,  and  Freeman  v.  Easly,  117  id.  317,  where  the  same 
rule,  in  effect,  is  announced.  We  also  said  in  Meeker  v.  Meeker, 
75  111.  260 :  "It  is  a  rule  of  law  that  a  person  who  is  capable 
of  transacting  ordinary  business  is  also  capable  of  making  a 
valid  will."  If  he  is  capable  of  buying  and  selling  property, 
settling  accounts,  collecting  and  paying  out  money,  or  borrow- 
ing and  loaning  money,  he  must  usually  be  regarded  as  capable 
of  making  a  will.  See  Lilly  v.  Waggoner,  27  111.  395  ;  Myatt  v. 
W^a/A'^T,  44id.  485;  Rutherford  y.  Morris,  11  idi.  Z^l ;  Trish  y, 
Newell,  supra;  Brown  v.  Riggin,  94  111.  560  ;  English  v.  Porter, 
109  id.  285  ;  Bice  v.  Hall,  120  id.  597  ;  Schneider  v.  Mannmg, 
121  111.  376.  As  to  the  capacity  to  make  a  deed  of  land,  see 
Lindsey  v.  Lindsey,  50  111.  79 ;  Wiley  v.  Ewalt,  66  id.  226  ; 
WiUemin  v.  Dunn,  93  id.  511 ;  Miller  v.  Craig,  36  id.  109. 

In  Yoe  V.  McCord,  supra,  we  said :  "In  1  Kedfield  on  Wills, 
123,  124,  the  author  states  that  'the  result  of  the  best  consid- 
ered cases  upon  the  subject  seems  to  put  the  quantum  of  un- 
derstanding requisite  to  the  valid  execution  of  a  will,  upon  the 
basis  of  knowing  and  comprehending  the  transaction,  or,  in 
popular  phrase,  that  the  testator  should,  at  the  time  of  execut- 
ing the  will,  know  and  understand  what  he  was  about.'  This 
last  mode  of  the  expression  of  the  doctrine  is  intelligible  to  a 
jury,  and  embodies  about  the  whole  rule  on  the  subject,  so  far 
as  can  profitably  be  given  to  a  jury.  *  *  *  When  the 
court  undertakes  to  inform  them  what  amount  of  mental  ca- 
pacity a  man  must  have  to  know  and  understand  what  he  is 
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about,  it  is  futile,  and  tends  rather  to  mislead  than  to  afford 
any  practical  aid  to  the  jury." 

We  have  also  given  sanction  to  the  doctrine  that  a  man  may 
not  be  competent  to  make  a  will  of  one  kind,  owing  to  the 
nature  and  extent  of  the  estate,  when  he  may  be  competent  to 
make  one  less  complicated.  Trisli  v.  Newell,  62  111.  196.  See, 
also,  Buswell  on  Insanity,  sees.  362-365  ;  Beach  on  Wills,  175. 

It  follows,  as  a  natural  consequence,  that  if  a  man  may 
make  a  valid  will  which  is  simple  and  easy  of  comprehension, 
and  yet  be  incapable  of  making  one  which  involves,  as  here,  a 
very  large  estate,  and  the  consideration  of  the  natural  claims 
of  a  large  number  of  relatives  upon  him,  the  rule  laid  down  in 
the  fifth  instruction  can  not  be  a  correct  exposition  of  the  law. 
Absolute  imbecility  incapacitates  the  party  from  making  any 
kind  of  a  will,  even  the  simplest  in  form.  This  court  has  coa- 
demned  an  attempt  on  the  part  of  the  trial  court  to  inform  the 
jury  what  quantum  of  mental  capacity  must  be  retained  to 
enable  the  party  to  make  a  valid  will.  In  Trish  v.  Newell, 
supra,  we  said :  "We  are  unwilling  to  adopt  so  low  a  standard 
(of  the  capacity  to  make  a  will)  as  that  approved  in  Stewart 
V.  Lispenard,  26  Wend.  255,  that  wills  of  persons  of  the  lowest 
degree  of  mental  capacity  are  to  be  sustained  if  there  is  a 
glimmer  of  reason."  It  is  true  that  in  Blanchard  v.  Nestle,  3 
Denio,  37,  mainly  on  the  authority  of  the  Lispenard  case,  the 
doctrine  that  mere  imbecility,  however  great,  would  not  in- 
validate the  will  of  the  testator,  provided  he  was  not  an  idiot 
or  a  lunatic,  is  affirmed.  But  it  is  to  be  remarked  that  the  case 
of  Stewart  v.  Lispenard  was  subsequently  overruled  in  Dela- 
field  V.  Parish,  25  N.  Y.  9,  and  is  no  longer  to  be  regarded  as 
an  authority. 

The  capacity  to  comprehend  a  few  simple  details,  may,  in 
one  case,  suffice  to  enable  the  party  to  intelligently  dispose  of 
his  property  by  contract  or  will,  while  in  another  case,  if  the 
estate  be  large,  requiring  the  remembrance  of  many  facts  and 
the  comprehension  of  many  details,  and  the  disposition  to  be 
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made  is  complicated,  the  same  mental  capacity  may  be  wholly 
insufficient  to  that  intelligent  understanding  of  the  business 
requisite  to  the  making  of  a  valid  will.  If,  in  the  latter  case, 
the  party,  because  of  weakness  of  intellect,  is  incapable  of 
understanding  and  remembering  the  nature  and  extent  of  his 
property,  and  the  disposition  he  wishes  to  make  of  it,  he  has 
reached  that  stage  of  imbecility  which  disqualifies  him,  in  the 
particular  case,  to  make  a  valid  will,  but  his  imbecility  has  not 
necessarily  reached  totality,  and  is  not  necessarily  absolute, 
for  although,  from  the  complicated  character  of  the  business 
he  is  endeavoring  to  transact,  he  is  unable  to  comprehend  it, 
or  the  effect  or  result  of  his  act,  yet  if  his  affairs  were  less 
complicated  he  might  intelligently  comprehend  them,  and 
make  rational  disposition  of  his  property.  As  before  said, 
absolute  imbecility  would  necessarily  mark  a  stage  in  the 
malady  where  there  was  perfect  inanition, — when  all  mental 
vigor  was  lost,  and  the  person  affected  would  be  incapable  of 
exercising  memory,  or  the  processes  of  reason,  however  slight, 
and  therefore  incapable  of  making  any  will,  however  simple 
in  its  details.  Something  more  is  required  to  give  testament- 
ary capacity  than  mere  passive  memory. 

The  true  inquiry,  in  every  case,  therefore  is,  did  the  person 
whose  testamentary  capacity  is  questioned,  have,  at  the  time 
of  making  his  will,  such  mind  and  memory  as  enabled  him  to 
understand  the  business  in  which  he  was  then  engaged,  and 
the  effect  of  the  disposition  made  by  him  of  his  property.  If 
he  did,  he  was  possessed  of  the  sound  mind  and  memory  re- 
quired by  the  statute ;  and  all  degrees  of  impairment  of  the 
mental  faculties,  or  dementia,  whether  senile  or  produced  by 
other  causes,  which  destroy  this  testamentary  capacity,  will 
disqualify,  whether  it  has  reached  the  stage  of  absolute  imbe- 
cility or  not.  The  inquiry  is  to  be  made  in  view  of  the  cir- 
cumstances of  the  particular  case,  and  a  determination  reached 
by  a  consideration  of  the  nature  and  character  of  the  business 
performed,  under  all  the  attendant  conditions  and  circum- 
31—130  III. 
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stances.  In  this  view,  the  question  of  the  mental  capacity  of 
the  testator  to  make  the  writing  alleged  to  be  his  last  will  and 
testament,  should  be  submitted  to  the  jury.  Yoe  v.  McCord, 
supra ;  Trish  v.  Newell,  supra. 

It  is,  however,  urged,  that  the  doctrine  of  the  instruction  is 
justified  by  expressions  used  in  argument  in  a  late  case  de- 
termined in  this  court.  This  is  probably  true;  but  upon 
examination  it  will  be  found  that  the  principle  contended  for 
was  wholly  unnecessary  to  the  determination  then  reached. 
The  case  referred  to  by  counsel  does  not  profess  to  overrule  or 
modify  in  the  least  the  rule  announced  in  the  many  cases  pre- 
viously decided  by  this  court,  and  to  which  we  have  referred. 
It  frequently  happens  that  principles  unnecessary  to  the  de- 
cision of  the  case  are  announced,  which  may  be  proper  in 
argument,  but  which,  when  embodied  in  an  instruction  to  a 
jury,  would  be  improper  or  misleading.  We  are  of  opinion, 
however,  that  the  instruction  under  consideration,  in  the  re- 
spect indicated,  does  not  announce  a  correct  rule, — and  espe- 
cially is  this  so  in  view  of  the  circumstances  of  this  case, — and 
was  improperly  given. 

For  the  error  in  this  regard,  and  in  excluding  the  testimony 
of  witnesses  called  by  contestants,  for  the  reasons  before  stated, 
the  decree  of  the  circuit  court  must  be  reversed  and  the  cause 
remanded,  which  is  done.  ^  ^^^^^^  reversed. 


Abraham  Brokaw 

V. 

The  Commissioners  of  Highways  of  Bloomington  Township. 

Filed  at  Springfield  October  31,  1889. 

1.  Mandamus — how  far  discretionary — in  a  doubtful  case.  The  writ 
of  mandamus,  since  the  revision  of  the  statute  relating  to  that  remedy, 
is  only  issued  in  a  clear  case,  and  in  the  discretion  of  the  court.  T\Tien 
it  is  doubtful  whether  the  act  sought  to  be  coerced  will  or  will  not  make 
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the  party  liable  for  a  trespass,  the  court,  in  the  exercise  of  its  discretion, 
will  refuse  the  writ. 

2.  Same — in  case  there  is  another  remedy.  The  ground  that  there  is 
another  remedy  equally  convenient  and  effectual,  and  therefore  maw- 
damus  did  not  lie,  is  abrogated  by  section  9  of  the  act  to  revise  the  law 
in  relation  to  mandamus,  in  force  July  1,  1874. 

3.  Same — as  to  matters  that  are  discretionary — in  case  of  an  abuse  of 
discretion.  In  case  of  an  abuse  in  the  exercise  of  a  discretionary  power, 
so  that  injustice  will  result,  it  is  admissible  that  the  exercise  of  the 
power  shall  be  controlled  by  mandamus. 

4.  Same — obstruction  in  highway — mandamus  to  compel  highway  com- 
missioners to  remove  it.  Prior  to  the  revision  of  the  statutes  in  1874, 
the  doctrine  held  by  the  courts  was,  that  where  a  highway  had  been 
obstructed,  after  having  been  opened  and  traveled  by  the  public,  the 
proper  remedy  was  by  prosecution  under  the  statute,  against  the  party 
causing  the  obstruction,  and  not  by  mandamus  to  compel  the  commis- 
sioners of  highways  to  open  the  road,  principally  for  the  reason  that 
there  was  a  complete  and  adequate  remedy  at  law  by  indictment. 

5.  Same — former  decision — distinguished.  The  case  of  Yorktown  v. 
People,  66  111.  339,  to  the  effect  that  the  court  would  not,  by  mandamus, 
compel  commissioners  of  highways  to  open  a  road  and  remove  obstruc- 
tions therein,  when  such  act  might  be  a  trespass,  was  made  at  a  time 
when  there  was  no  statute  which  expressly  imposed  such  a  duty,  and 
in  a  case  where  the  obstructions  were  of  long  standing,  and  were  main- 
tained under  a  claim  of  right,  while  in  this  case,  the  facts  admitted  by 
the  pleadings  show  the  existence  of  the  highway  and  an  obstruction 
of  the  same. 

6.  Highways — removing  obstructions — duty  of  highway  commission- 
ers. Under  the  act  of  1883,  in  regard  to  roads  and  bridges  in  counties 
under  township  organization,  the  commissioners  of  highways  are  given 
the  charge  of  the  roads  and  bridges  of  their  respective  towns.  By  sec- 
tion 2  of  that  act  the  commissioners  of  highways,  after  having  given 
reasonable  notice  to  the  person  obstructing  the  highway  to  remove  the 
obstruction,  are  given  the  power  to  remove  the  same,  and  to  recover  the 
cost  of  such  removal  from  the  party  so  obstructing  the  same.  And  by 
section  74  of  the  act  it  is  made  their  duty  to  seasonably  prosecute  for 
all  fines  and  penalties  incurred  under  such  act. 

7.  The  provisions  of  section  71  of  the  Eoad  law  of  1883,  *that  the 
commissioners,  after  having  given  reasonable  notice,  etc.,  may  remove 
any  such  fence  or  other  obstruction,"  etc.,  are  intended  to  impose  upon 
the  commissioners  the  imperative  duty  of  removing  obstructions  from 
the  public  highway.  The  word  "may"  in  such  section  is  to  be  construed 
as  "shaU." 
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8.  While  it  is  the  imperative  duty  of  commissioners  of  highways  to 
remove  obstructions  placed  upon  a  public  highway,  they  have  a  dis- 
cretion as  to  the  length  of  the  notice  they  may  first  give  the  offending 
party  to  remove  the  same.  It  is  as  much  their  duty  to  exercise  this 
incidental  discretion  for  the  public  good,  by  determining  what  is  a 
reasonable  notice  in  the  particular  case,  and  by  giving  it,  as  it  is  to 
remove  the  obstruction  from  the  road. 

9.  Construction  of  statutes— w/ien  the  word  "may"  means  "shall.** 
The  word  "may"  in  a  statute  will  be  construed  to  mean  "shall,"  when- 
ever the  rights  of  the  public  or  third  persons  depend  upon  the  exercise 
of  the  power  or  the  performance  of  the  duty  to  which  it  refers;  and 
such  is  its  meaning  in  all  cases  where  the  public  interests  and  rights 
are  concerned,  or  a  public  duty  is  imposed  upon  public  officers,  and  the 
public  or  third  persons  have  a  claim,  dejure,  that  the  power  shall  be 
exercised. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  McLean 
county ;  the  Hon.  Owen  T.  Keeves,  Judge,  presiding. 

This  is  a  petition  filed  in  the  McLean  circuit  court,  by 
Abraham  Brokaw,  to  compel  the  commissioners  of  highways 
of  Bloomington  township  to  remove  an  obstruction  from  a 
highway. 

The  petition  alleges  that  petitioner  is  the  owner  of  the  east 
half  of  section  27,  township  23  north,  range  2  east,  in  McLean 
county,  and  that  there  is  a  public  highway  running  north  and 
south  on  or  near  the  center  line  of  said  section,  which  public 
highway  has  been  in  use  for  more  than  twenty  years.  The 
petition  then  proceeds  as  follows  : 

"Petitioner  further  represents,  that  someone  has  built  a 
stake-and-rider  fence  across  said  public  highway,  causing  an 
obstruction  therein,  so  that  it  is  impossible  to  travel  said 
highway.  Petititioner  is  informed,  and  believes,  that  said 
obstruction  was  placed  there  by  permission  of  the  said  high- 
way commissioners,  and  by  reason  of  the  said  obstruction,  and 
the  failure  of  said  commissioners  to  keep  said  road  in  repair, 
the  travel  theretofore  thereon  has  been  directed  and  the  most 
of  it  now  passes  through  petitioner's  land.   Petitioner  further 
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represents,  that  said  highway  commissioners  have  had  full 
knowledge,  for  at  least  six  months  last  past,  of  the  existence 
of  such  obstruction  in  said  public  highway,  and  have  taken 
no  steps  to  cause  the  same  to  be  removed.  Petitioner  further 
represents,  that  he  has  notified  said  commissioners,  in  writing, 
of  the  existence  of  such  obstruction,  and  requested  them  to 
take  steps  to  have  said  obstruction  removed ;  that  the  said 
commissioners  have  failed,  refused  and  neglected,  and  now 
absolutely  refuse,  to  act  in  the  premises,  or  to  take  any  action 
with  reference  to  said  road  whatever." 

The  prayer  of  the  petition  is  for  a  writ  of  mandamus,  "order- 
ing and  directing  the  commissioners  of  highways  to  proceed 
to  have  said  obstruction  removed." 

Upon  the  demurrer  of  the  commissioners  of  highways  to  the 
petition,  there  was  final  judgment  in  the  circuit  court  in  their 
favor,  and  against  the  petitioner,  and  that  judgment  was  sub- 
sequently affirmed  in  the  Appellate  Court  for  the  Third  Dis- 
trict.   The  case  is  now  brought  here  by  further  appeal. 

Mr.  James  S.  Ewing,  and  Mr.  James  S.  Neville,  for  the 
appellant : 

Section  2  of  the  Eoad  and  Bridge  act  of  1883  declares,  that 
"the  commissioners  of  highways  shall  have  charge  of  the  roads 
and  bridges  of  their  respective  towns,  and  it  shall  be  their 
duty  to  keep  the  same  in  repair,  and  to  improve  them  as  far 
as  practicable;"  and  by  section  5  they  are  "to  exercise  such 
care  and  supervision  over  them  as  the  public  good  may  re- 
quire." 

Section  67  provides  a  penalty  against  commissioners  who 
willfully  refuse  or  neglect  their  duties,  and  section  71  provides 
for  a  penalty  against  anyone  encroaching  upon  a  public  road 
"with  any  fence,"  etc.,  a  fine  of  not  less  than  three  dollars, 
and  an  additional  sum  of  not  exceeding  three  dollars  per  day 
for  every  day  he  shall  suffer  such  obstruction  to  remain  after 
notice  to  remove  the  same ;  and  further,  "that  the  commis- 
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sioners,  after  having  given  reasonable  notice  to  the  person  so 
obstructing  such  road,  may  remove  any  such  fence,"  etc. 

Section  7 4  provides,  that  whenever  any  person  shall  enter 
complaint  to  any  commissioner,  it  shall  be  his  duty  to  proceed 
at  once  to  investigate  as  to  the  reason  of  such  complaint,  and 
if  the  complaint  is  found  to  be  just,  he  shall  at  once  proceed 
to  prosecution. 

The  commissioners  could  enter  upon  the  road  and  remove 
the  obstruction,  after  proper  notice.  Appellant  could  not  do 
this.  Section  74  provides,  that  "all  suits  for  the  recovery  of 
any  fine  or  penalty  shall  be  brought  in  the  name  of  the  town, 
and  the  commissioners  shall  prosecute."  In  case  of  failure  of 
the  commissioners  to  do  so,  the  petitioner  might  have  brought 
a  suit  to  recover  the  three  dollars,  in  the  name  of  the  town, 
by  giving  a  bond  for  costs,  etc. ;  but  before  doing  so,  he  would 
have  to  obtain  authority  to  sue,  from  the  town  authorities. 

It  may  be  said  that  a  remedy  existed  by  indictment ;  but 
we  submit  that  it  would  be  very  questionable  whether  the  per- 
son obstructing  the  highway  would  be  liable  to  indictment  for 
placing  this  obstruction.  Having  done  so  by  permission  of 
the  commissioners  of  highways,  certainly  no  conviction  could 
be  had,  under  the  circumstances. 

It  is  conceded  by  the  demurrer  to  the  petition  that  appel- 
lees refuse  to  perform  any  part  of  their  duty ;  not  only  that, 
but  lent  the  sanction  of  their  permission  to  the  violation  of 
the  law. 

The  question  here  involved  is  different  from  that  made  in 
County  of  St.  Clair  v.  People  ex  rel.  85  111.  396,  and  Commis- 
sioners v.  People,  66  id.  339,  or  any  other  case  decided  in  this 
State. 

We  can  readily  understand  how  mandamus  might  not  be  the 
proper  remedy  "to  remove  the  obstructions  of  long  standing, 
maintained  as  a  matter  of  right  by  land  owners,  and  believed 
by  the  right  authorities  not  to  be  in  the  limits  of  the  highway 
but  how  it  could  be  said  it  is  not  the  duty  of  the  highway  com- 
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missioriers  to  keep  the  public  roads  free  from  obstructions, 
under  all  the  provisions  of  the  law  above  referred  to,  we  are 
unable  to  understand. 

Messrs.  Tipton  &  Beaver,  for  the  appellees : 
The  petition  is  insufficient  in  this  :  that  it  fails  to  show  that 
the  obstruction  complained  of  is  an  unlawful  obstruction,  or 
that  the  commissioners,  appellees,  have  a  right  to  remove  the 
same,  or  that  they  could  maintain  an  action  for  obstructing 
the  highway. 

The  law  is  inflexible  that  mandamus  will  not  lie  when  a  right 
sought  to  be  enforced  is  doubtful.  The  principle  is,  that  the 
party  praying  the  writ  must  show  a  clear  right  to  the  remedy 
sought. 

That  the  commissioners  have  a  discretion  in  the  manage- 
ment of  the  highway  is  too  well  settled  for  argument, — in  other 
words,  they  have  control  of  the  highway.  Old  Town  v.  Dooley, 
81  111.  255.  * 

Failure  to  open  and  keep  in  repair  a  new  road,  is  not,  in 
itself,  a  breach  of  duty.    Lequat  v.  People,  11  111.  330. 

In  the  case  of  Commissioners  of  Town  of  Hale  ex  rel.  v.  Welch, 
73  111.  204,  it  is  held :  "When  an  indictment  will  lie  for  ob- 
structing a  public  highway,  and  will  afford  a  remedy  conve- 
nient, beneficial  and  effectual  in  its  nature,  as,  a  mandamus  to 
compel  the  opening  of  the  highway,  a  mandamus  will  not  be 
awarded ;  and  when  it  appears  that  a  highway  has  been  ob- 
structed after  having  been  opened  and  traveled  by  the  public, 
the  proper  remedy  is  by  a  prosecution,  under  the  statute, 
against  the  party  causing  the  obstruction,  and  not  by  man- 
damus to  compel  the  commissioners  of  the  highway  to  remove 
the  obstruction  and  open  the  road."  To  the  same  effect,  see 
People  V.  Ctiryea,  16  111.  547 ;  People  ex  rel.  v.  Klokke,  92  id. 
138;  Klokke  v.  Stanley,  109  id.  197;  Hyde  Park  v.  Thatcher, 
13  Bradw.  616 ;  Commissioners  v.  People,  2  id.  27 ;  People  v. 
Dulaney,  96  111.  512;  People  v.  Village  of  Crotty,  93  id.  186; 
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Trustees  v.  Kay,  8  Bradw.  32;  MulUner  y.  Bronson,  114  111. 
614;  118  id.  239. 

As  to  when  mandamus  lies,  see  Vest  v.  Paddington  Vestry, 
9  B.  &  C.  461 ;  Peoiole  v.  Davis,  93  111.  133 ;  Commissioners  v. 
People,  100  id.  574 ;  County  of  St.  Clair  v.  People,  85  id.  396  ; 
People  V.  Clayton,  88  id.  44;  People  v.  Davis,  93  id.  133. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court : 

Prior  to  the  revision  of  the  statutes,  in  1874,  the  doctrine 
as  held  in  this  State  was,  that  where  a  highway  had  been  ob- 
structed after  having  been  opened  and  traveled  by  the  public, 
the  proper  remedy  was  by  prosecution,  under  the  statute, 
against  the  party  causing  the  obstructions,  and  not  by  man- 
damus to  compel  the  commissioners  of  highways  to  remove  the 
obstructions  and  open  the  road.  [Commissioners  v.  People,  73 
111.  203 ;  Commissioners  v.  People,  66  id.  339 ;  People  v.  Cur- 
yea  et  al.  16  id.  547.)  The  ground  upon  which^the  doctrine 
was  chiefly  placed  was,  that  there  being  a  complete  and  ade- 
quate remedy  by  indictment,  relief  by  mandamus  was  precluded ; 
and  another  ground  stated  in  some  of  the  cases  was,  that  no 
statute  expressly  imposed  upon  the  commissioners  the  duty  of 
removing  such  obstructions. 

The  ground  there  is  another  remedy  equally  convenient  and 
effectual,  and  therefore  mandamus  did  not  lie,  is  abrogated  by 
section  9  of  the  act  to  revise  the  law  in  relation  to  mandamus, 
in  force  July  1,  1874,  which  provides  that  "the  proceedmgs 
for  the  writ  of  mandamus  shall  not  be  dismissed  nor  the  writ 
denied  because  the  petitioner  may  have  another  specific  legal 
remedy,  where  such  writ  will  afford  a  proper  and  sufficient 
remedy."  Whether  or  not  mandamus  will  lie  since  the  revision 
of  1874,  and  under  the  present  road  laws,  against  highway 
commissioners,  to  compel  the  removal  of  obstructions  from  a 
public  road,  and  if  so,  under  what  circumstances  it  will  lie, 
does  not  appear  to  have  been  passed  upon  by  this  court. 
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The  second  section  of  the  act  of  1883  in  regard  to  roads 
and  bridges  in  counties  under  township  organization,  provides 
that  the  commissioners  of  highways  shall  have  charge  of  the 
roads  and  bridges  of  their  respective  towns.  Section  71  of 
the  act  provides  as  follows :  "If  any  person  shall  injure  or 
obstruct  a  public  road  by  felling  a  tree  or  trees  in,  upon  or 
across  the  same,  or  by  placing  or  leaving  any  other  obstruc- 
tion thereon,  or  encroaching  upon  the  same  with  any  fence,  or 
by  plowing  or  digging  any  ditch  or  other  opening  thereon, 
or  by  turning  a  current  of  water  so  as  to  saturate  or  wash 
the  same,  or  shall  leave  the  cuttings  of  any  hedge  thereon  for 
more  than  ten  days,  they  shall  forfeit  for  every  such  offense 
a  sum  not  less  than  three  dollars  nor  more  than  ten  dollars ; 
and  in  case  of  placing  any  obstruction  on  the  highway,  an 
additional  sum  of  not  exceeding  three  dollars  per  day  for  every 
day  he  shall  suffer  such  obstruction  to  remain  after  he  has 
been  ordered  to  remove  the  same  by  any  of  the  commissioners, 
complaint  to  be  made  by  any  person  feeling  himself  aggrieved. 
*  *  *  A  nd  provided  further,  that  the  commissioners,  after 
having  given  reasonable  notice  to  the  owners,  or  person  so 
obstructing  or  plowing  or  digging  ditches  upon  such  road,  of 
the  obstruction,  may  remove  any  such  fence  or  other  obstruc- 
tion, fill  up  any  such  ditch  or  excavation,  except  ditches  neces- 
sary to  the  drainage  of  an  adjoining  farm,  emptying  into  a 
ditch  upon  the  highway,  and  recover  the  necessary  cost  of 
such  removal  from  such  owner  or  other  person  obstructing 
such  road  aforesaid,  to  be  collected  by  said  commissioners 
before  any  justice  of  the  peace  having  jurisdiction."  Section 
74  provides  for  the  recovery  of  fines  and  penalties  in  the  name 
of  the  town,  and  that  it  shall  be  the  duty  of  the  commissioners 
to  seasonably  prosecute  for  all  fines  and  penalties  under  the 
act,  and  that  "in  case  of  a  failure  of  such  officers  to  so  prose- 
cute, complaint  may  be  made  by  any  person,  provided  said 
person  shall,  before  bringing  suit  in  the  name  of  the  town, 
give  a  bond  for  costs,  as  is  provided  for  in  the  case  of  non- 
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residents.  But  whenever  any  person  shall  enter  complaint  to 
any  commissioner,  it  shall  be  the  duty  of  such  commissioner 
to  at  once  proceed  to  investigate  as  to  the  reasons  of  such  com- 
plaint, and  if  such  complaint  is  found  to  be  just,  he  shall  at 
once  proceed  to  prosecution." 

The  averments  of  the  petition  are  not  based  upon  the  failure 
of  the  commissioners  to  sue  for  the  fines  and  penalties  imposed 
by  section  71,  but  upon  their  neglect  and  refusal  to  remove  the 
fence  from  the  public  road,  and  the  only  relief  prayed  for  is  a 
writ  commanding  them  "to  proceed  to  have  said  obstruction 
removed,  as  is  their  duty  according  to  law." 

It  is  urged,  that  as  the  commissioners  have  charge  of  the 
roads  in  their  town,  they  have  a  discretion  in  respect  to  the 
matter  of  their  management,  and  that  the  courts  will  not  co- 
erce them,  by  mandamus,  in  regard  to  matters  that  are  placed 
under  their  control  and  left  to  their  discretion.  Many  of  the 
powers  given  to  the  commissioners  are  discretionary,  but,  in 
our  opinion,  the  power  here  in  question  is  not  of  that  character. 
By  section  2  of  the  act  it  is  made  their  duty  to  keep  the  roads 
of  their  town  in  repair,  and  section  5  requires  them  to  exercise 
such  care  and  supervision  over  such  roads  as  the  public  good 
may  require.  The  language  of  section  71  is,  "that  the  com- 
missioners, after  having  given  reasonable  notice,  etc.,  may 
remove  any  such  fence  or  other  obstruction,"  etc.  We  think 
it  was  intended  by  the  statute  to  impose  upon  the  commis- 
sioners the  imperative  duty  of  removing  obstructions  from  the 
public  highway,  and  that  the  word  "may"  is  to  be  construed 
as  "shall."  The  word  "may,"  in  a  statute,  will  be  construed 
to  mean  "shall"  whenever  the  rights  of  the  public  or  of  third 
persons  depend  upon  the  exercise  of  the  power  or  the  perform- 
ance of  the  duty  to  which  it  refers,  and  such  is  its  meaning  in 
all  cases  where  the  public  interests  and  rights  are  concerned, 
or  a  public  duty  is  imposed  upon  public  officers,  and  the  pub- 
lic or  third  persons  have  a  claim  de  jure  that  the  power  shall 
be  exercised.    Kane  v.  Footh,  70  111.  587 ;  Fowler  v.  Pirkins, 
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77  id.  271 ;  GUlinwater  v.  M.  d  A.  11.  R.  Co.  13  id.  1 ;  Schuy- 
ler County  V.  Mercer  County,  4  Gilm.  20. 

In  the  statute  before  us  it  is  clear  that  a  duty  is  imposed 
upon  public  officers,  and  that  the  rights  and  interests  both  of 
the  public  and  of  third  persons  are  involved,  and  that  they 
have  a  claim,  as  matter  of  right,  that  the  highway  commis- 
sioners should  exercise  the  power  given  them,  and  the  duty 
devolved  upon  them  of  keeping  the  public  road  clear  and  free 
from  fences  or  other  obstructions  that  render  it  impossible  to 
travel  thereon.  It  is  to  be  noted  that  the  statute  provides  the 
fences  or  other  obstructions  are  to  be  removed  by  the  commis- 
sioners after  they  have  given  the  notice  mentioned  therein. 
The  number#of  days'  notice  thus  to  be  given  is  not  designated, 
and  it  is  only  required  it  shall  be  a  reasonable  notice.  There 
is,  then,  necessarily  some  discretion  in  the  commissioners,  in 
this  regard.  The  duty  on  them  to  act  is  imperative,  and  the 
discretion  given  them  is  merely  in  respect  to  a  matter  which 
is  incidental  to  the  performance  of  such  duty.  It  is  as  much 
incumbent  upon  the  commissioners  to  exercise  this  merely 
incidental  discretion,  for  the  public  good,  by  determining  what 
is  a  reasonable  notice  in  the  particular  case,  and  by  giving  it, 
as  it  is  to  remove  the  obstruction  from  the  road.  When  a 
discretion  is  abused,  and  made  to  work  injustice,  it  is  admis- 
sible that  it  shall  be  controlled  by  mandamus.  Village  of  Glen- 
coe  V.  People,  78  111.  382  ;  Tapping  on  Mandamus,  (Am.  ed.)  66. 

The  claim  is  made  by  appellees,  that  the  court  can  not  tell, 
from  the  petition,  whether  they,  appellees,  in  removing  the 
fence,  would  be  trespassers  or  not,  and  that  the  case  is  like 
the  case  of  Comrs.,  etc.,  of  Yorktown  v.  People,  66  111.  339.  At 
the  time  of  that  decision  there  was  no  statute  which  expressly 
imposed  upon  commissioners  of  highways  the  duty  of  remov- 
ing obstructions  in  a  highway.  Besides  this,  the  obstructions 
in  that  case  were  of  long  standing,  were  maintained  under  a 
claim  of  right  by  land  owners,  and  were  believed  by  the  road 
authorities  not  to  be  within  the  limits  of  the  highway.  Here, 
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the  truth  of  all  the  averments  in  the  petition  is  admitted  by  the 
demurrer,  and  the  conceded  facts  are,  that  the  fence  and  ob- 
struction are  across  an  existing  public  highway  that  has  been 
used  as  such  for  more  than  twenty  years,  and  that  such  obstruc- 
tion makes  it  impossible  to  travel  such  highway.  It  is  not 
perceived  how  it  is  possible,  under  such  circumstances,  the 
commissioners,  in  proceeding  to  remove  the  fence  in  conform- 
ity with  the  provisions  of  the  statute,  could  be  trespassers.  The 
writ  of  mandamus,  ever  since  the  revision  of  the  statute  relat- 
ing thereto,  is  only  issued  in  a  clear  case,  and  in  the  discretion 
of  the  court.  {Peox>le  v.  Weher,  86  111.  283.)  If,  therefore, 
another  case  should  arise  which  is  like  the  Yorktown  case,  supra, 
where  the  alleged  obstruction  is  maintained  by  a  third  person 
under  a  claim  of  right,  and  is  believed  by  the  commissioners 
not  to  be  within  the  highway,  perhaps  the  court  might,  under 
its  discretionary  power,  refuse  the  writ  of  mandamus,  and  leave 
the  petitioner  to  the  remedy  by  indictment,  without  he  had, 
by  a  suit  prosecuted  by  him  in  the  name  of  the  town,  under 
the  privilege  given  him  by  section  74  of  the  Koad  and  Bridge 
act  of  1883,  first  established,  as  against  the  person  maintain- 
ing the  supposed  obstruction,  that  the  locus  in  quo  was  in  fact 
a  part  of  the  public  highway. 

Various  minor  objections  are  made  to  the  petition.  Suffice 
it  to  say,  that  we  do  not  regard  them  as  well  made,  and  that, 
in  our  opinion,  it  shows  a  good  prima  facie  case  for  the  award- 
ing of  a  writ  of  mandamus. 

Our  conclusion  is,  that  it  was  error  in  the  circuit  court  to 
sustain  the  demurrer  to  and  dismiss  the  petition.  The  judg- 
ments of  the  circuit  and  Appellate  courts  are  reversed,  and 
the  cause  remanded  to  the  circuit  court. 

Judgment  reversed. 
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Thomas  F.  McDonald  et  al, 

V. 

Mary  White  et  al. 

Filed  at  Springfield  October  31,  1889. 

1.  Cloud  upon  title — adverse  claim  under  a  will.  Where  the  ad- 
verse party  in  a  suit  to  remove  a  cloud  upon  title  is  in  the  possession 
of  the  land  in  dispute,  claiming  to  hold  the  same  under  a  will  which  is 
alleged  to  be  invalid  for  want  of  testamentary  capacity  on  the  part  of 
the  testator,  a  bill  can  not  be  maintained  by  another  claimant  to  set 
aside  the  will  as  a  cloud  upon  his  title. 

2.  Peobate  of  will — who  may  object.  A  person  not  pecuniarily  in- 
terested in  the  estate  of  a  deceased  person  at  the  time  of  the  probate 
of  the  will  of  such  decedent,  is  not  entitled  to  file  a  bill  in  chancery 
for  the  purpose  of  contesting  the  will.  A  purchaser  after  the  probate 
of  such  will  can  not  maintain  such  a  bill. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  James  A.  Creighton,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  in  the  circuit  court  of 
Sangamon  county,  to  contest  the  validity  of  the  will  of  Cath- 
erine McDonald,  deceased.  Its  allegations  are  substantially 
as  follows : 

"Your  orators,  Thomas  F.  McDonald  and  William  Kane, 
respectfully  represent  unto  your  Honor  that  one  John  McDon- 
ald, late  of  said  county,  departed  this  life  on  or  about  the  first 
day  of  December,  1877^  testate  ;  that  said  John  McDonald  left 
Catherine  McDonald,  his  widow,  and  James  H.  McDonald, 
Margaret  McDonald,  (now  Margaret  Stubblefield,)  Patrick  Mc- 
Donald, Andrew  McDonald,  and  your  orator,  Thomas  McDon- 
ald, his  children,  as  his  only  heirs-at-law ;  that  by  his  will, 
which  said  will  was  duly  probated  in  the  county  court  of  San- 
gamon county,  Illinois,  said  John  McDonald  bequeathed  to 
his  wife,  Catherine  McDonald,  all  his  real  estate  of  which  he 
died  seized,  to  have  and  to  hold  the  same  for  and  during  her 
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natural  life,  giving  her  the  rents  and  profits  arising  therefrom, 
and  with  power  to  dispose  of  said  real  estate  by  her  last  will 
and  testament  as  she  should  deem  proper,  but  not  the  power 
of  sale ;  that  among  other  things  it  was  in  said  will  provided, 
that  in  case  his  wife  should  fail,  neglect  or  refuse  to  make  a 
will  or  testament,  he  then  made  this  disposition  of  his  estate : 
To  James  McDonald,  his  son,  he  willed  and  bequeathed  lot  5, 
of  block  3,  of  J.  W.  Crosby's  addition  to  the  city  of  Springfield, 
Sangamon  county  and  State  of  Illinois. 

"Your  orators  further  represent  that  on  the  16th  day  of  Sep- 
tember, 1885,  said  Catherine  McDonald  departed  this  life, 
leaving  what  was  claimed  to  be  her  last  will  and  testament, 
which  said  pretended  last  will  and  testament  was,  on  the  22d 
day  of  September,  1885,  admitted  to  probate  by  the  county 
court  of  Sangamon  county,  Illinois ;  that  by  said  pretended 
will  of  Catherine  McDonald,  she  gave  and  bequeathed  to  Mary 
White,  of  Springfield,  the  said  lot  5,  in  block  3,  in  Crosby's 
second  addition  to  the  city  of  Springfield,  and  all  right  and 
interest  that  she  may  have  in  said  land.  But  your  orators  rep- 
resent, and  charge  the  fact  to  be,  that  at  the  time  of  the  making 
of  said  pretended  will,  said  Catherine  McDonald  was  not  of 
sound  mind  and  memory,  or  capable  of  making  a  will ;  that 
on  the  21st  day  of  January,  1884,  in  the  county  court  of  San- 
gamon county.  State  of  Illinois,  "said  Catherine  McDonald  was, 
by  jury,  found  to  be  a  distracted  person,  and  a  conservator 
was  appointed  for  her  on  the  22d  day  of  January,  1884;  that 
after  said  Catherine  McDonald  became  a  distracted  person 
the  pretended  will  was  claimed  to  have  been  executed,  but  your 
orators  allege,  and  state  the  facts  to  be,  that  at  the  time  said 
pretended  will  was  made  she  was  not  of  sound  mind  or  mem- 
ory, or  capable  of  making  a  will ;  that  the  will  was  not  executed 
by  her  in  the  presence  of  two  witnesses,  as  required  by  law ; 
that  the  witnesses  did  not  attest  said  pretended  will  in  her 
presence,  nor  did  she  declare  it  to  be  her  last  will  and  testa- 
ment. 
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"Your  orators  further  aver  that  the  pretended  will  not  being 
valid,  the  property  before  described,  under  the  will  of  John 
McDonald,  became,  on  the  death  of  Catherine  McDonald,  the 
property  of  said  James  McDonald,  son  of  John  McDonald ; 
that  James  M.  McDonald,  on  the  7th  day  of  May,  1887,  con- 
veyed to  your  orator,  Thomas  F.  McDonald,  all  his  interest  in 
lot  5,  block  3,  Crosby's  second  addition  to  the  city  of  Spring- 
field, Illinois,  and  that  said  Thomas  F.  McDonald  conveyed 
to  William  Kane  his  interest  in  said  real  estate,  but  that  said 
Thomas  F.  McDonald  yet  has  a  half  interest  in  said  estate, 
although  it  stands  in  the  name  of  William  Kane  upon  the 
records. 

"Your  orators  further  represent  said  Mary  White  is  in  pos- 
session of  said  premises,  claiming  them  under  the  pretended 
will  of  Catherine  McDonald.. 

"Your  orators  further  represent  that  no  parties,  except  your 
orators  and  the  said  Mary  White,  whose  husband  is  George  M. 
White,  have  any  interest  in  said  will  or  in  said  real  estate, 
and  that  your  orators  are  the  persons  interested  in  said  will, 
and  have  the  right,  under  the  statute  of  the  State  of  Illinois, 
at  any  time  within  three  years  after  the  probate  of  such  will, 
to  appear,  by  their  bill  in  chancery,  and  contest  the  validity 
of  the  same,  and  have  an  issue  at  law  made  up  whether  the 
writing  purporting  to  be  the  will  of  Catherine  McDonald  is  her 
will  or  not. 

"Y^'our  orators  further  represent  that  George  M.  White  was 
appointed  administrator  of  Catherine  McDonald  by  the  county 
court  of  Sangamon  county,  with  the  will  annexed,  on  the  25th 
day  of  September,  1885;  represent  that  Patrick  McDonald, 
one  of  the  children  of  John  McDonald,  has  since  died,  and  left 
as  his  children  and  heirs-at-law,  Annie  McDonald  and  Katie 
A.  McDonald. 

"Forasmuch,  therefore,  as  your  orators  are  without  remedy 
in  the  premises  except  in  a  court  of  equity,  and  to  the  end  that 
the  said  Mary  White,  and  George  M.  White,  administrator,  with 
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the  will  annexed,  of  Catherine  McDonald,  deceased,  George  M. 
White,  who  are  made  parties  defendant  to  this  bill,  may  be 
required  to  make  full  and  direct  answer  to  the  same,  but  not 
under  oath,  the  answer  under  oath  being  hereby  waived,  and 
to  the  end  that  the  said  instrument  in  writing,  and  the  probate 
thereof,  may  be  set  aside  and  declared  null  and  void,  as  not 
the  last  will  and  testament  of  the  said  Catherine  McDonald, 
and  that  the  said  real  estate  before  described  may  be  freed 
from  the  operation  of  said  pretended  will,  and  that  said  pre- 
tended will  may  be  set  aside  as  a  cloud  upon  the  title,  and 
that  your  orators  may  have  such  other  and  further  relief  in 
the  premises  as  equity  may  require  and  to  your  Honor  seems 
meet :  May  it  please  your  Honor  to  grant  the  writ  of  sum- 
mons in  chancery,  directed  to  the  sheriff  of  Sangamon  county, 
commanding  him  to  summon  the  said  Mary  White,  George 
M.  White,  and  George  M.  White,  administrator,  with  the  will 
annexed,  of  Catherine  McDonald,  deceased,  to  be  and  appear 
before  this  court  on  the  first  day  of  the  next  September  term 
thereof,  to  be  held  at  the  court  house  in  said  county,  then  and 
there  to  answer  this  bill." 

The  defendants  demurred  to  the  bill,  and  for  cause  of  de- 
murrer alleged  that  the  complainants  have  not  now,  nor  did 
they  have  at  the  time  of  the  filing  of  said  bill,  any  interest  in 
the  last  will  and  testament  of  the  said  Catherine  McDonald. 
The  court  sustained  the  demurrer,  and  the  cause  is  here  by 
the  appeal  of  the  complainants. 

Messrs.  Conkling  &  Grout,  for  the  appellants. 

Messrs.  Patton  &  Hamilton,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

Since  it  is  alleged  in  the  bill  that  Mary  White  is  in  posses- 
sion of  the  premises,  claiming  under  the  will,  the  bill  can  not 
be  sustained  as  a  mere  bill  to  remove  a  cloud  from  the  title, 
(Hardin  v.  Jones,  86  111.  313;  Gage  v.  Abbott,  99  id.  366; 
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Gage  v.  Griffin,  103  id.  41 ;  Gage  v.  Schmidt,  104  id.  106 ;) 
and  therefore  it  only  remains  to  determine  whether  the  hill 
can  be  sustained  as  a  bill  to  contest  a  will,  under  section  7, 
chapter  148,  of  the  Kevised  Statutes  of  1874,  entitled  "Wills." 
We  think  it  very  clear  that  it  can  not,  and  that  the  demurrer 
to  the  bill  was  properly  sustained  by  the  court  below. 

It  is  provided  in  that  section,  that  "when  any  will,  testament 
or  codicil  shall  be  exhibited  in  the  county  court  for  probate, 
*  *  *  it  shall  be  the  duty  of  the  court  to  receive  probate  of 
the  same  without  delay,  *  *  *  to  grant  letters,  *  *  * 
and  to  do  all  other  needful  acts  to  enable  the  pa7'ties  concerned 
to  make  settlement  of  the  estate  at  as  early  a  day  as  shall  be 
consistent  with  the  rights  of  the  respective  persons  interested 
therein :  Provided,  however,  that  if  any  person  interested  shall, 
within  three  years  after  the  probate  of  any  such  will,  *  *  * 
appear,  and  by  his  or  her  bill  in  chancery,"  etc.,  then  an  issue 
shall  be  made  whether  the  writing  produced  is  the  will  of  the 
testator  or  testatrix.  The  section  also  provides :  "But  if  no 
such  person  shall  appear  within  the  time  aforesaid,  the  pro- 
bate, as  aforesaid,  shall  be  forever  binding  and  conclusive  on 
all  parties  concerned." 

Manifestly,  the  words  "parties  concerned,''  mean  those  upon 
whom  the  law  imposes  the  duty  of  settling  the  estate,  and  the 
words  ''interested  therein,''  mean  those  interested  in  the  settle- 
ment of  the  estate, — that  is,  those  who  will  be  directly  affected, 
in  a  pecuniary  sense,  by  its  settlement;  and  the  words,  "any 
person  interested, "  can  only  mean  one  of  the  same  class  of  per- 
sons. The  interest  must  be  a  direct  pecuniary  interest  affected 
by  the  probate  of  the  will,  for  the  reference  is  to  an  existing 
interest,  and  not  to  an  interest  which  may  be  subsequently 
acquired,  since,  in  that  event,  the  language  would  have  been, 
"or  if  any  one  who  shall,  within  three  years,  be  interested,  and 
appear,  and  by  his  or  her  bill  in  chancery,"  etc.  That  this  is 
the  correct  meaning  of  the  words  is  further  manifested  by  ref- 
erence to  section  14  of  the  same  chapter,  where  it  is  provided 
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that  "appeals  may  be  taken  from  the  order  of  the  county  court, 
allowing  or  disallowing  any  will  to  probate,  to  the  circuit  court 
of  the  same  county,  by  any  person  interested  in  such  will,  in 
the  same  time  and  manner  as  appeals  may  be  taken  from  jus- 
tices of  the  peace,"  etc.  It  is  impossible,  in  the  very  nature 
of  things,  that  others  than  parties  interested  in  the  will  at  the 
time  of  probate  can  here  be  intended ;  and  yet  precisely  the 
same  reasons  exist  why  the  legislature  should  restrict  the  right " 
of  contest  under  section  7,  as  the  right  of  appeal  under  sec- 
tion 14. 

•  Appellants  were  not  interested  in  the  probate  of  this  will. 
They  were  deprived  of  nothing  by  it.  Their  interest  was  de- 
rived by  purchase  long  subsequent  to  the  probate  of  the  will, 
and  is,  therefore,  not  such  as  is  within  the  contemplation  of 
the  statute.  Moreover,  James  M.  McDonald  never  had  pos- 
session of  this  property.  He  never  had  any  apparent  title  to 
it.  At  most,  all  that  he  had  was  the  bare  right  to  establish 
title  by  successfully  contesting  this  will.  But  such  a  right  is 
not  assignable,  and  can  not  therefore  be  the  subject  of  a  con- 
veyance. Norton  v.  Tuttle  et  al,  60  111.  130. 
The  decree  is  affirmed. 

Decree  affirmed. 


John  H.  Leslie 

V, 

Charles  E.  Bonte  et  al. 

Filed  at  Springfield  October  31, 1889. 

FoEMEK  RECOVERY — judgment  in  favor  of  defendant,  on  the  merits — 
in  suit  by  an  assignee.  A  judgment  in  favor  of  the  maker  of  a  note,  on 
the  merits,  in  an  action  by  an  assignee,  is  a  bar  to  a  subsequent  action 
brought  by  the  payee  against  the  maker.  The  payee  having,  by  his 
indorsement,  authorized  his  assignee  to  sue  upon  the  note,  is  bound 
by  the  judgment  against  the  assignee,  upon  the  merits. 
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Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  Gwynn  Garnett,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  George  and 
John  H.  Leslie,  in  the  Superior  Court  of  Cook  county,  on  the 
following  promissory  note : 

"$3000.  Cincinnati,  Ohio,  August  29,  1883. 

"Six  months  after  date,  we  jointly  or  severally  promise  to 
pay  to  Geo.  and  Jno.  H.  Leslie,  or  order,  three  thousand  -^^^^ 
dollars — value  received.  Payable  at  Third  National  Bank  of 
Cincinnati,  Ohio.  Charles  E.  Bonte, 

J.  Weller, 
George  H.  Bonte." 

Indorsed  on  back  :  "Please  pay  to  William  Grant,  or  order. 
Geo.  and  Jno.  H.  Leslie." 

The  note  was  given  for  shares  of  stock  in  a  mining  company 
known  as  the  "Santos  Manufacturing  and  Mining  Company." 
The  note  was  indorsed  and  transferred,  in  Chicago,  to  William 
Grant,  and  delivered  to  him.  After  Grant  had  procured  the 
note,  he  brought  suit  upon  it  in  Hamilton  county,  Ohio,  where 
the  makers  resided.  All  of  the  makers  were  defendants  in 
that  suit,  and  on  February  25, 1885,  filed  an  amended  answer 
therein,  in  which  they  denied  that  Grant  had  received  the  note 
before  maturity,  and  set  up  as  a  defense,  want  of  consideration, 
alleging,  among  other  things,  that  the  stock  of  the  Santos 
Manufacturing  and  Mining  Company  which  they  received  from 
the  payees  of  the  note,  was  fraudulently  represented  by  them 
to  be  of  value,  when  in  fact  it  was  worthless.  To  this  answer 
Grant  filed  a  reply,  traversing  the  averments  of  the  answer, 
and  upon  the  issues  thus  made  up,  a  trial  was  had  before  a 
jury,  upon  the  merits  of  the  case,  resulting  in  a  verdict  and 
judgment  in  favor  of  the  defendants  to  the  action.  October 
16,  1886,  a  year  and  a  half  after  the  rendition  of  the  judg- 
ment in  Hamilton  county,  Ohio,  George  and  John  H.  Leslie 
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brought  this  action  upon  the  same  note,  the  indorsement  which 
they  had  originally  made  on  the  note,  to  William  Grant,  hav- 
ing been  erased. 

To  the  declaration,  the  defendants  filed,  with  others,  a  spe- 
cial plea,  setting  up  the  judgment  rendered  in  Ohio  in  bar  of 
the  action,  and  to  this  plea  plaintiffs  replied  mil  tiel  record. 
The  case  was  submitted  to  the  court  without  a  jury,  by  agree- 
ment, and  upon  the  issue  presented  by  the  plea  setting  up  the 
Ohio  judgment,  after  the  evidence  was  all  in,  the  court  held 
the  following:  "And  the  court  finding  that  the  note  was  made 
and  assigned  in  the  State  of  Illinois,  and  that  at  the  time  the 
note  became  due,  and  ever  since  hitherto,  the  makers  thereof 
were  residents  of  the  State  of  Ohio,  and  not  of  the  State  of 
Illinois,  held,  as  a  legal  conclusion,  that  a  judgment  in  favor 
of  the  defendants,  upon  the  merits,  in  the  suit  brought  in  the 
State  of  Ohio,  against  them,  by  the  assignee,  was  no  bar  to 
the  action  by  the  payees,  and  therefore  the  plaintiff  was  en- 
titled to  recover."  On  appeal  to  the  Appellate  Court  the 
judgment  of  the  Superior  Court  was  reversed. 

Messrs.  Tenney,  Driggs  &  Hawley,  for  the  appellant : 
As  no  propositions  of  law  were  submitted  to  the  trial  judge 
to  preserve  his  rulings  on  the  questions  of  law  involved,  this 
court  must  presume  that  he  found  the  law  correctly.  Asso- 
ciation V.  Hall,  118  111.  169. 

The  payee  of  the  note  being  no  party  to  the  suit  in  Ohio  by 
the  assignee,  is  not  concluded  by  the  judgment  therein.  Free- 
man on  Judgments,  sec.  259 ;  Bigelow  on  Estoppel,  69,  70 ; 
Steinhach  v.  Insurance  Co.  77  N.  Y.  498;  Drennan  v.  Bunn, 
124  111.  175. 

The  note  not  being  a  payment  of  the  original  debt,  the 
creditor  may  sue  upon  either  the  note  or  the  original  consid- 
eration. 2  Daniell  on  Neg.  Inst.  sec.  1272;  Stone  Co.  v.  Iron 
Works,  124  111.  623  ;  Archibald  v.  Argall,  53  id.  307 ;  Eastman 
V.  Porter,  14  Wis.  39. 
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Mr.  Francis  A.  Kiddle,  and  Mr.  John  S.  Stevens,  for  the 
appellees : 

The  trial  court  having  found  that  the  judgment  in  Ohio  was 
in  favor  of  appellees,  upon  the  merits  in  the  suit  brought  there 
by  the  assignee  of  the  note  here  sued  on,  was  bound,  in  law, 
to  hold  such  judgment  a  complete  bar  to  the  plaintiff's  action. 
Parks  Y.  Broiun,  16  111.  454;  Zimmerman  v.  Zimmerman,  15 
id.  84 ;  Brake  v.  Perry,  58  id.  122 ;  Levy  v.  McCrancy,  1  Mor- 
ris, (Iowa,)  124;  1  Herman  on  Estoppel,  sec.  144. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

There  is  but  one  question  presented  by  this  record,  and  that 
is,  whether  the  judgment  rendered  in  Hamilton  county,  Ohio, 
is  a  bar  to  this  action.  The  Appellate  Court  held  that  it  was. 
If  Grant  had  recovered  judgment  on  the  note  in  the  action  in 
Ohio,  the  note  would  have  been  merged  in  the  judgment,  and 
no  other  action  could  be  maintained  against  the  defendants, 
on  the  note.  This  principle  was  clearly  established  in  Wayman 
V.  Cochrane,  35  111.  152,  where  it  is  said:  "The  general  rule 
is,  that  by  a  judgment  at  law  or  a  decree  in  chancery,  the 
contract  or  instrument  upon  which  the  proceeding  is  based 
becomes  entirely  merged  in  the  judgment."  In  Freeman  on 
Judgments,  (sec.  216,)  in  discussing  this  question,  the  author 
says:  "The  weight  of  authority  in  the  United  States  shows 
that  whatever  may  be  a  cause  of  action,  will,  if  recovered  upon, 
merge  into  the  judgment  or  decree."  No  judgment  was  ren- 
dered upon  the  note,  against  the  makers,  but  the  validity  of 
the  note  was  in  issue,  and  the  makers  had  judgment  against 
the  owner  of  the  note,  upon  the  merits.  The  judgment  thus 
rendered,  on  principle  ought  to  be  treated  as  a  satisfaction  of 
the  note,  and  a  complete  bar  to  any  subsequent  action  brought 
upon  it  by  any  person  in  whose  hands  it  might  be  found. 

Zimmerman  v.  Zimmerman,  15  111.  84,  is  an  authority  in 
point.    There,  Jacob  Zirdmerman  executed  his  note,  payable 
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to  Eumley.  He  assigned  it  to  Peter  Zimmerman,  and  Peter 
assigned  the  note  to  Thomas  Croft.  Thomas  Croft  brought 
suit  before  a  justice  of  the  peace,  on  the  note,  and  on  a  trial, 
judgment  was  rendered  against  him  for  costs.  Subsequently 
Peter  Zimmerman  brought  suit  on  the  note,  before  a  justice, 
and  this  court  held  that  the  first  action  brought  on  the  note 
was  a  bar  to  any  other  action  which  might  be  brought  on  the 
note  against  the  maker.  If  the  action  brought  by  the  second 
indorsee,  on  the  note,  was  a  bar  to  a  recovery  on  the  instru- 
ment in  a  second  action  by  the  first  indorsee,  upon  the  same 
principle,  had  the  payee  of  the  note  brought  the  action,  he 
would  have  been  barred.  In  Drake  v.  Perry,  58  111.  122,  a 
judgment  in  favor  of  the  maker,  in  an  action  on  a  note  in  the 
name  of  the  payee  for  the  use  of  the  holder,  was  held  to  be  a 
bar  to  a  second  action  on  the  same  note,  in  the  name  of  the 
assignee.  In  Iowa,  the  Supreme  Court  of  that  State,  in  Levi  v. 
McCraney,  1  Morris,  91,  held  that  a  judgment  in  favor  of  the 
maker  of  a  note,  on  the  merits,  in  an  action  by  the  assignee, 
was  a  bar  to  a  subsequent  action  brought  by  the  payee.  The 
same  doctrine  has  been  held  by  the  Court  of  Appeals  of  Ken- 
tucky in  the  late  case  of  Seward  v.  Coppage,  9  S.  W.  Piep.  389. 

No  reason  occurs  to  us  why  the  Leslies  should  not  be  bound 
and  concluded  by  the  judgment.  They  indorsed  the  note,  and 
delivered  it,  indorsed,  to  Grant,  thus  placing  the  absolute  title 
and  ownership  in  him.  By  this  act  they  clothed  him  with 
authority  to  sue,  in  his  own  name,  the  makers,  on  the  note. 
He  brought  an  action  on  the  note,  and  upon  a  trial,  on  the 
merits,  he  was  defeated.  After  judgment  was  rendered,  Grant 
returned  the  note  to  the  Leslies.  Under  what  arrangement  he 
obtained  possession  of  the  note,  and  returned  it,  is  not  shown 
by  the  evidence,  nor  is  it  material.  They  can  only  be  regarded 
as  purchasers  from  Grant.  He  had  the  title  when  the  trial 
occurred  in  Ohio,  and  when  the  judgment  was  rendered  against 
him.  This  title  he  transferred  to  the  Leslies.  They,  after  pur- 
chasing the  note  from  him,  stood  in  his  shoes.    If  he  could 
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not  maintain  a  second  suit  on  the  note,  neither  could  they. 
They  acquired  Grant's  title  to  the  note,  subject  to  all  defenses 
the  makers  might  interpose  against  him.  Among  these  de- 
fenses was  a  judgment  in  bar  of  the  note. 

We  think  the  judgment  of  the  Appellate' Court  correct,  and 
it  will  be  affirmed. 

Judgment  affirmed. 


Minnie  Lowentrout  et  al, 

V, 

EoBERT  Campbell  et  al. 

Filed  at  Springfield  October  31,  1889. 

1.  Feaudulent  conveyance — subsequent  creditors.  Where  a  debtor 
makes  a  conveyance  of  his  property  for  the  purpose  of  defrauding  his 
creditors,  they,  whether  to  be  regarded  as  then  existing  or  subsequent 
creditors,  (if  there  was,  in  fact,  a  fraudulent  purpose  in  making  the  con- 
veyance,) may  have  it  set  aside.  Existing  creditors  may  avoid  the  con- 
veyance for  mere  fraud  in  law,  without  there  being  actual  or  express 
fraud. 

2.  Same — property  purchased  with  money  of  a  wife — title  in  the  htis- 
band — subsequent  creditors  of  the  latter.  Although  real  estate  is  paid 
for  out  of  the  separate  property  of  a  wife,  or  with  money  acquired  by 
her  from  a  source  other  than  her  husband,  yet  if  such  property  is  de- 
liberately placed  in  the  name  of  her  husband,  a  part  of  which,  at  least, 
is  so  placed  there  for  the  very  purpose  of  giving  him  credit,  then,  so 
far  as  subsequent  creditors  are  concerned,  the  property  will  be  regarded 
as  that  of  the  husband. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  McLean 
county ;  the  Hon.  Owen  T.  Eeeves,  Judge,  presiding. 

The  following  is  the  opinion  of  the  Appellate  Court,  filed  at 
the  time  of  rendering  the  judgment  upon  which  this  appeal  is 
prosecuted ; 
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Wall,  P.  J. :  "In  the  year  1887,  Lowentrout  &  Shausten 
were  sub-contractors,  under  one  Eager,  in  the  building  of  a 
portion  of  the  Lake  Erie  and  Western  railroad.  Shausten  had 
no  property.  Lowentrout  had  the  legal  title  to  four  lots  in 
the  city  of  Bloomington.  One  of  these  lots  was  purchased  from 
one  Miller  in  1880,  at  the  price  of  $3000,  and  was  deeded  to 
the  wife  of  Lowentrout.  In  1883  Mrs.  Lowentrout  conveyed 
this  lot  to  her  husband.  The  other  lots  were  conveyed,  at 
different  times,  to  the  husband.  It  is  contended  that  all  this 
property,  which  was  quite  valuable,  really  belonged  to  the  wife, 
because  acquired  with  her  means,  though  the  title  was  in  the 
husband. 

"The  contract  held  by  Lowentrout  &  Shausten  proved  un- 
profitable, and  it  was  finally  abandoned  by  them,  the  unfin- 
ished work  being  completed  by  Eager,  the  chief  contractor. 
The  employes  of  Lowentrout  &  Shausten,  who  were  mostly 
day  laborers  and  men  with  teams,  quit  work  some  time  in  July, 
1887.  They  had  been  at  work  for  months,  but  the  balance 
due  was  for  the  months  of  June  and  July.  There  was  a  claim, 
also,  in  favor  of  Harber  &  Co.,  who  had  furnished  some  scrap- 
ers in  May.  On  the  20th  of  June,  1887,  Lowentrout  conveyed 
the  real  estate  above  mentioned  to  his  wife,  for  the  expressed 
consideration  of  one  dollar.  The  creditors  of  Lowentrout  & 
Shausten,  having  obtained  judgments  on  their  claims  before 
a  justice  of  the  peace,  caused  transcripts  to  be  filed  in  the 
office  of  the  circuit  clerk,  and  obtained  executions  to  the  sheriff. 
These  executions  were  returned  nulla  bona,  and  a  bill  in  chan- 
cery was  filed  for  the  purpose  of  setting  aside  the  conveyance 
from  Lowentrout  to  his  wife,  on  the  ground  that  it  was  fraud- 
ulent as  against  these  creditors,  complainants  in  the  bill. 
Upon  a  final  hearing,  a  decree  passed  according  to  the  prayer 
of  the  bill,  and  the  present  appeal  questions  the  propriety  of 
that  decree. 

"It  is  not  necessary  to  consider  the  question  of  fact  as  to 
whether  the  property  in  controversy  was  purchased  with  the 
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money  of  the  wife.  The  evidence  on  this  point,  though  quite 
positive  and  circumstantial,  presents  a  very  unusual  condi- 
tion of  affairs,  and  much  of  it  is  hard  to  believe.  All  the 
circumstances  taken  into  account,  the  story  seems  unreason- 
able in  many  of  its  details.  But  conceding  that  the  money 
did  belong  to  the  wife,  and  that  she  acquired  it  from  a  former 
husband  and  by  her  own  exertions,  as  she  claims,  it  can  not  be 
doubted  that  the  property  was  deliberately  placed  in  the  name 
of  the  husband,  and  that  a  part  of  it,  at  least,  was  so  placed 
for  the  very  purpose  of  giving  him  credit.  It  must  therefore 
be  regarded,  so  far  as  these  creditors  are  concerned,  as  his 
property.    Hockett  v.  Bailey,  86  111.  74. 

"The  evidence  leaves  no  doubt  that  the  conveyance  was 
for  the  purpose  of  defrauding  the  creditors  of  Lowentrout  & 
Shausten,  and  whether  they  are  to  be  regarded  as  existing  or 
subsequent  creditors,  if  there  was,  in  fact,  a  fraudulent  pur- 
pose in  making  the  conveyance,  they  may  have  it  removed  out 
of  their  way.  Morrill  v.  Kilner,  113  111.  318  ;  Moritz  v.  Hoff- 
man, 35  id.  553 ;  Bump  on  Fraud.  Con.  chap.  13. 

"We  think,  however,  the  creditors  may  well  be  regarded  as 
existing  at  the  time  of  the  conveyance,  and  though  there  was 
no  express  fraud,  but  merely  fraud  in  law,  they  might  ask  the 
relief  here  granted.    Ibid.  chap.  18. 

"The  decree  is  responsive  to  the  merits  of  the  case,  and  must 
be  affirmed." 

Mr.  James  S.  Ewing,  and  Mr.  William  E.  Capen,  for  the 
appellants : 

The  proofs  show  that  the  property  belonged  to  Minnie  Low- 
entrout— that  it  was  purchased  with  her  money,  and  that  even 
when  the  legal  title  was  in  her  husband,  the  equitable  title  was 
in  her. 

Even  if  the  grantor  be  the  owner  of  real  estate,  having  both 
the  legal  and  equitable  title  thereto,  a  voluntary  conveyance 
to  his  wife  is  not  void,  if  the  grantor  does  not  intend  to  hinder 
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and  delay  his  creditors  at  the  time  of  making  the  convej^ance ; 
and  in  any  case,  such  conveyance  is  not  fraudulent  as  to  debts 
afterward  contracted  by  the  grantor. 

Mere  indebtedness  at  the  time  will  not,  per  se,  establish  that 
a  voluntary  conveyance  was  void,  even  as  to  existing  creditors, 
unless  the  other  circumstances  of  the  case  justly  create  a  pre- 
sumption of  fraud,  actual  or  constructive.  Wooldridge  v.  Gage^ 
68  111.  157  ;  Moritz  v.  Hoffman,  35  id.  553  ;  Uhlich  v.  Mahlke, 
61  id.  440 ;  Harman  v.  Harman,  63  id.  582 ;  Patrick  v.  Pat- 
rick, 17  id.  555  ;  2  Kent's  Com.  p.  174. 

Complainant  must  prove  that  the  grantee  knew  of  the  insol- 
vency and  indebtedness  of  the  grantor,  and  that  the  grantor 
intended  to  hinder,  delay  or  defraud  creditors.  Trustees  of 
Schools  V.  Mason,  11  Bradw.  454;  15  id.  386. 

In  any  event,  equity  will  uphold  title  in  the  wife  as  against 
creditors  not  misled  by  the  title  standing  in  the  husband. 
Sweeney  v.  Damron,  47  111.  450. 

As  to  existing  creditors,  fraud  is  an  inference  of  law,  while 
as  to  subsequent  creditors  there  must  be  fraud  in  fact.  Wait 
on  Fraud.  Con.  sec.  89,  p.  138  ;  Cook  v.  Johnson,  12  N.  J.  Eq. 
54 ;  Baker  v.  Gilman,  52  Barb.  38  ;  Quimhij  v.  Dill,  40  Me.  528. 

A  subsequent  creditor  acquiring  his  claim  with  notice  of  the 
conveyance,  can  not  attack  it  as  fraudulent.  Kane  v.  Roberts, 
40  Md.  590 ;  Sheppard  v.  Thomas,  24  Kan.  781 ;  Williams  v. 
Banks,  11  Md.  198. 

An  unbroken  guaranty  for  the  payment  of  a  debt,  a  war- 
ranty of  title  to  land,  and  the  like,  are  not  subsisting  debts, 
within  the  meaning  of  the  cases  as  to  which  a  voluntary  con- 
veyance by  the  grantor,  warrantor,  etc.,  would  be  fraudulent 
per  se,  but  in  such  cases  actual  fraud  should  be  proven.  Jack- 
son V.  Meyers,  18  Johns.  425  ;  Steward  v.  Jackson,  8  Cow.  406. 

Debt  for  costs  does  not  accrue  until  judgment  is  rendered 
for  them,  and  claimants  for  costs  are  subsequent  creditors. 
Inhabitants  v.  Aldrich,  8  Gray,  515;  Ogden  v.  Prentice,  33 
Barb.  160. 
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The  case  in  8  Gray,  above  referred  to,  also  decides  that  a 
conveyance,  only  voluntary,  can  only  be  impeached  by  cred- 
itors who  were  such  at  the  time  of  the  conveyance. 

In  the  case  of  Miller  v.  Miller,  23  Me.  22,  it  is  decided  that 
credits  must  be  api^lied  to  extinguish  the  earlier  items  in  the 
account,  and  must  be  applied  to  the  extinguishment  of  the 
oldest  debts.  This,  of  course,  is  the  general  rule  laid  down 
by  all  the  decisions. 

Messrs.  Williams  &  Capen,  Messrs.  Benjamin  &  Morrissey, 
Mr.  J.  P.  LiNDLEY,  Mr.  W.  B.  Oarlock,  Mr.  H.  E.  Benson,  and 
Mr.  E.  E.  Donnelly,  for  the  appellees : 

The  conveyance  made  June  20,  1888,  by  Lowentrout  to  his 
wife,  of  all  his  property,  worth  several  thousand  dollars,  for 
the  nominal  consideration  of  one  dollar,  only,  as  expressed  in 
the  deed,  was  'prima  facie  fraudulent  as  to  his  then  existing 
creditors,  without  reference  to  his  intent  or  that  of  his  wife. 
Freeman  v.  Pope,  (L.  E.)  5  Ch.  545 ;  Kehr  v.  Smith,  20  Wall. 
21 ;  Kipp  V.  Hanna,  2  Bland,  83 ;  Emerson  v.  Bemis,  69  111. 
541. 

When  the  circumstances  surrounding  the  execution  of  a 
conveyance  lead  to  the  inference  of  fraud,  the  burden  of  dis- 
proving it  is  on  those  upholding  the  conveyance  as  against  the 
grantee's  creditors.  Zimmer  v.  Miller,  64  Md.  296  ;  Bushaner 
V.  Geilfuss,  65  Wis.  377;  Frank  v.  King,  121  111.  250  ;  Beeson 
V.  Eveland,  26  N.  J.  Eq.  468 ;  Post  v.  Stiger,  29  id.  556. 

Where  the  husband  has  taken  the  title  to  property  in  his 
own  name,  with  his  wife's  knowledge,  and  she  has  for  years 
permitted  him  to  represent  the  property  to  be  his,  and,  upon 
such  apparent  ownership,  to  obtain  credit  and  standing,  equity 
will  not  protect  the  property  from  the  husband's  creditors,  even 
if  the  design  to  create  a  trust  in  favor  of  the  wife  were  clearly 
established  by  the  evidence.  Beeson  v.  Eveland,  26  N.  J.  Eq. 
468 ;  Hockett  v.  Bailey,  86  111.  74;  Budd  v.  Atkinson,  30  N.  J. 
Eq.  530. 


508 


LowENTROUT  ct  ol.  V.  Campbell  et  al. 


Opinion  of  the  Court. 

All  the  appellees  were  creditors,  within  the  meaning  of  the 
Statute  of  Frauds,  although  portions  of  the  claims  of  most  of 
them  were  not  due,  and,  to  a  certain  extent,  were  contingent 
at  the  time  of  the  transfer.  Walradt  v.  Brown,  1  Gilm.  397 ; 
Bongard  v.  Black,  81  111.  186;  Choteau  v.  Jones,  11  id.  318; 
Hatfield  v.  Merod,  82  id.  113;  Jackson  v.  Seioard,  5  Cow.  71; 
Hoive  V.  Ward,  4  Greenlf.  195  ;  Van  Wyck  v.  Seward,  18  Wend. 
575 ;  McLaughlin  v.  Baiik,  7  How.  229  ;  Bihh  v.  Freeman,  59 
Ala.  615;  Mattingly  v.  Widke,  2  Bradw.  169;  Bay  v.  Cook, 
51  111.  336 ;  Ridor  v.  Kidder,  10  Ves.  360. 

When  a  deed  is  set  aside  as  void  as  to  existing  creditors, 
all  the  creditors,  prior  and  subsequent,  share  in  the  fund  pro 
tanto.  Weber  v.  Smith,  20  Wall.  31 ;  Whittington  v.  Jennings, 
6  Sim.  493;  Freeman  v.  Pope,  (L.  K.)  5  Ch.  538;  May  on 
Fraud.  Con.  (2d  ed.)  62. 

A  conveyance  intended  to  defraud  creditors  is  voidable,  not 
■only  as  to  existing,  but  as  to  future,  creditors.  Partridge  v. 
Stokes,  66  Barb.  586;  Morrill  v.  Kilner,  113  111.  318;  Shand 
V.  Hanley,  71  N.  Y.  319;  Horn  v.  Volcano  Co.  13  Cal.  62; 
Hutchinson  v.  Kelly,  1  Eob.  123 ;  Stileman  v.  Ashdoivn,  2  Atk. 
481 ;  Freeman  v.  Pope,  (L.  E.)  5  Ch.  538. 

A  conveyance  intended  to  defraud  creditors  is  not  relieved 
of  its  fraudulent  character  by  the  mere  fact  that  it  is  placed 
upon  record,  if  the  creditor  has  no  actual  notice,  and  the  con- 
veyance, without  his  negligence,  operates  as  a  surprise  upon 
him.  Bump  on  Fraud.  Con.  (3d  ed.)  319;  Moore  v.  Blond- 
heim,  19  Md.  175  ;  Burdick  v.  Gill,  7  Fed.  Kep.  670  ;  Churchill 
V.  Wells,  7  Cold.  372.  . 

Per  Curiam  :  We  fully  concur  in  the  foregoing  opinion,  and 
we  find  it  unnecessary  to  add  anything  to  what  is  therein  said. 
The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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Daniel  E.  Klinger 

V. 

The  People  ex  rel.  Elijah  Conkle  et  al. 

Filed  at  Springfield  October  31,  1839. 

1.  Deainage  liAW — the  differSnt  systems — "combined  drainage,"  and 
"individual  drainage" — of  their  respective  qualities.  There  is  a  distinc- 
tion between  the  "system  of  combined  drainage"  and  that  of  "individ- 
ual drainage."  Under  the  latter,  an  individual  may  drain  his  own  land, 
if  necessary,  through  the  lands  of  others,  whether  the  latter  are  bene- 
fited or  not,  by  making  compensation  therefor  as  the  law  provides. 
This  system  requires  no  district  organization. 

2.  Where  there  are  lands  so  related  that  the  same  system  will  benefit 
all  of  them,  more  or  less,  and  it  is  proposed  to  construct  the  system  at 
the  expense  of  all  the  owners,  in  proportion  to  the  benefits  to  their  re- 
spective lands  received,  they  may  proceed  to  accomplish  it  without 
resort  to  condemnation,  in  the  mode  prescribed  ;  and  this  is  the  system 
of  combined  drainage. 

3.  The  combination  refeiTed  to  is  not  of  ditches,  though  that  will 
generally  be  required,  but  of  contribution  to  the  expense  of  construct- 
ing, extending,  improving  and  maintaining  them  ;  hence,  organization 
is  necessary,  since  a  number  of  persons  have  a  common,  though  not 
necessarily  an  equal,  interest.  All  who  are  so  concerned  have  a  right 
to  be  heard,  and  may  favor  or  oppose  the  proposition. 

4.  Same — formation  of  district — what  lands  a  district  may  include. 
If  the  requisite  proportion,  in  number  and  interest,  of  the  owners  of 
lands  petition  for  it,  a  district  may  be  formed,  which  is  by  the  law  in- 
tended to  embrace  the  lands  to  be  benefited,  and  none  other.  The 
lands  are  required  to  be  classified  according  to  the  relative  benefit  they 
receive,  and  assessments  are  made  upon  them  in  that  proportion  for  the 
necessary  means  to  carry  on  and  complete  the  work. 

5.  A  drainage  district  was  attempted  to  be  organized,  embracing  all 
the  lands  of  a  township,  and  the  commissioners  divided  the  same  into 
four  areas  of  land  or  districts,  one  of  which  embraced  sixty-four  sections 
of  land,  and  included  an  incorporated  village  having  independent 
powers  of  its  own  in  respect  to  drainage,  and  much  land  requiring  no 
drainage.  The  ditch  for  one  shed  was  about  five  miles  long,  and  did 
not  and  could  not,  by  any  connection  or  combination,  be  made  to  aid 
in  draining  an  acre  of  either  of  the  other  areas  or  districts :  Held,  that 
the  districts  so  attempted  to  be  formed  were  not  such  as  is  contem- 
plated by  the  law,  the  owners  of  land  in  any  one  of  the  sheds  not  being 
taxable  for  the  ditches  or  drains  in  either  of  the  others. 
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6.  All  the  lands  in  the  township  could  not  be  embraced  in  one  dis- 
trict, because  so  small  a  portion  of  them  would  be  benefited  by  the  same 
work  or  system  of  works ;  and  as  the  affairs  of  such  a  district  could  not 
be  administered  according  to  the  provisions  of  the  act  of  1879  or  that 
of  1885,  the  formation  of  such  a  district  would  not  be  validated  by  the 
later  act. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  frotn  the  Circuit  Court  of  Piatt 
€Ounty;  the  Hon.  James  F.  Hughes,  Judge,  presiding. 

Mr.  A.  T.  Pipher,  and  Mr.  S.  E.  Eeed,  for  the  appellant. 

Mr.  Charles  Hughes,  State's  Attorney,  and  Mr.  William 
E.  Lodge,  for  the  appellees. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the  Court : 

When  this  case  was  decided  by  the  Appellate  Court  of  the 
Third  District,  the  following  opinion  was  delivered  by  Mr. 
Justice  Pleasants  of  that  court : 

"This  was  an  information  in  the  nature  of  a  quo  tvarranto, 
filed  by  the  State's  attorney  of  Piatt  county,  against  Klinger, 
Vandervort  and  Wooding,  charging,  in  separate  counts,  that 
respondents  usurped  the  office  of  drainage  commissioners  of 
the  town  of  Blue  Kidge ;  of  drainage  commissioners  of  drain- 
age district  No.  1,  of  said  town;  and  of  drainage  commis- 
sioners of,  in  and  for  certain  pretended  drainage  districts  or 
systems  of  drainage,  which  they  have  designated  as  drainage 
system  No.  1,  No.  2,  No.  3  and  No.  4,  respectively,  and  with- 
out right  or  authority  have  proceeded  to  lay  out,  survey,  plat 
and  construct  ditches  therein,  and  to  levy  taxes,  assessments, 
etc.,  therefor. 

"Eespondents  filed  a  plea  averring  that  Blue  Eidge  was  a 
town  in  Piatt  county ;  that  said  county  has  for  years  been 
under  township  organization;  that  in  1883  there  was  pre- 
sented to  the  town  clerk  of  said  town,  with  the  requisite  bond, 
a  petition,  signed  by  a  majority  of  adult  owners  of  all  the  lands 
in  said  town,  being  also  owners,  in  the  aggregate,  of  more  than 
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one-third  of  all  said  lands,  praying  that  a  drainage  district  be 
organized,  embracing  all  the  lands  in  said  town,  for  the  pur- 
pose in  that  behalf  in  the  statute  mentioned ;  that  due  notice 
thereof  was  given  to  the  then  commissioners  of  highways  of 
said  town ;  that  they  proceeded  regularly  under  the  provisions 
of  the  Drainage  act,  approved  May  29,  1879,  to  organize,  and 
did  so  organize,  the  district  prayed  for,  as  drainage  district 
No.  1,  in  said  town;  that  no  other  drainage  district  has  been 
organized  in  said  town,  and  that  respondents  are  now  the 
commissioners  of  highways  of  said  town.  The  pleas  set  out 
at  great  length  the  several  steps  and  proceedings  taken  by  all 
concerned  in  the  alleged  organization,  and  the  several  provi- 
sions of  the  act  above  referred  to,  and  of  that  approved  June 
27,  1885,  by  which,  as  they  claim,  the  same  were  respectively 
directed  or  authorized. 

"A  demurrer  to  the  plea,  assigning  divers  causes  therefor, 
was  sustained.  Eespondents  Vandervort  and  Wooding  then 
filed  a  disclaimer,  and  declined  to  defend  further,  and  Klinger 
abiding  by  the  plea,  a  judgment  was  entered  of  ouster  and  for 
costs  against  Klinger  and  Vandervort,  Wooding  having  only 
just  succeeded  Wheeler  (a  former  co-respondent)  as  commis- 
sioner of  highways,  and  been  substituted  for  him  as  respond- 
ent herein.  From  that  judgment  Klinger  appealed,  and  brings 
the  record  here  for  review. 

"On  the  part  of  the  People  it  is  contended  that  the  plea 
shows  the  district  therein  referred  to,  never  had  a  legal  organ- 
ization ;  and  further,  that  if  it  had,  the  respondents  aban- 
doned it,  and  have  undertaken,  of  their  own  motion,  without 
any  petition,  to  create  four  distinct  districts,  under  the  name 
of  'Systems  of  Drainage.* 

"The  plea  states,  that  upon  the  organization  of  said  district, 
the  commissioners,  in  the  discharge  of  their  duties,  went  upon 
and  examined  all  the  lands  within  it,  to  determine  upon  a  plan 
of  drainage  therein,  and  upon  such  examination,  being  aided 
therein  by  a  competent  engineer,  found  the  surface  of  the  land 
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in  said  district,  embracing  the  whole  town,  was  such  as  to 
constitute  four  distinct  water  sheds,  having  different  directions 
for  the  natural  flow  of  the  surface  waters  thereof,  respectively ; 
that  the  highest  land  was  near  the  center  of  said  district,  east 
and  west,  but  considerably  south  of  the  center,  north  and  south, 
and  extended  thence  northward,  from  which  divide  the  natural 
flow  of  such  water  was  about  as  follows :  From  the  east  and 
south-east  parts  of  said  district  to  the  south  or  east  of  south, 
into  Madden  Kun ;  from  the  north-east  part  to  the  north-east 
through  a  natural  depression  leading  into  the  Sangamon  river ; 
and  on  the  west  side  of  the  divide  from  the  northern  part  to 
the  south-west,  by  way  of  Trinkle  slough,  into  Salt  creek,  and 
from  the  central  and  southern  parts  also,  to  the  south-west, 
into  Goose  creek  ;  that  to  provide  a  complete  system  of  drain- 
age for  the  district  it  would  be  necessary  to  construct  main 
ditches  for  outlets,  commencing  at  the  divide  near  the  center 
of  the  township,  and  leading,  respectively,  into  Madden  Eun, 
Sangamon  river,  Goose  creek  and  Salt  creek;  that  no  one 
continuous  line  of  ditch  could  be  constructed  so  as  to  provide 
efficient  means  of  drainage  for  the  lands  embraced  in  the  dis- 
trict, as  organized ;  that  the  commissioners  determined  upon 
a  plan  of  work  for  chief  or  main  outlets  for  the  water  of  the 
district  which  flowed  by  way  of  Goose  creek  and  Trinkle  slough, 
and  found  it  would  require  four  main  ditches  as  outlets  to  four 
separate  areas  of  low  and  wet  land,  having  divides  or  swells 
of  higher  land  between  them, — two  of  said  areas  flowing  their 
water  into  Goose  creek,  but  discharging  at  different  points,  and 
the  other  two  into  Trinkle  slough,  but  also  at  different  points. 

"From  these  statements  in  the  plea  we  understand  it  to  be 
conceded,  as  it  clearly  is  in  the  argument,  that  it  is  not  prac- 
ticable to  connect  or  combine  a  system  of  ditches  that  would 
drain  the  land  of  the  district,  as  organized,  or  any  two  of  the 
four  water  sheds  first  above  mentioned.  Each  of  these  will 
require  a  system  of  drainage  entirely  separate  from  and  inde- 
pendent of  those  of  all  the  others. 
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"The  question,  then,  is,  whether  the  statute  authorized  the 
organization  into  one  drainage  district  of  lands  so  related,  or, 
rather,  so  unrelated,  with  respect  to  drainage.  We  are  of  the 
opinion  it  did  not.  We  understand  that  the  'system  of  com- 
bined drainage'  is  distinguished  by  the  statute  from  the  system 
of  'individual  drainage,'  which  is  therein  recognized,  though 
not  specifically  so  named.  An  individual  proposing  to  drain 
his  own  lands  at  his  own  expense,  may  do  so,  if  necessary, 
through  the  lands  of  others,  whether  the  latter  are  thereby 
benefited  or  not,  making  just  compensation  therefor,  as  the 
law  provides.  The  drain  or  drains  constructed  for  that  pur- 
pose will  constitute  a  system  no  less  than  in  the  case  of  com- 
bined drainage,  but  it  will  require  no  district  organization. 
But  where  there  are  lands  so  related  that  the  same  system 
will  benefit  all  of  them,  more  or  less,  and  it  is  proposed  to 
construct  it  at  the  expense  of  all  the  owners,  in  proportion  to 
the  benefits  to  their  respective  lands  received,  they  may  pro- 
ceed to  accomplish  it  without  resort  to  condemnation,  in  the 
mode  prescribed.  That  is  the  system  of  combined  drainage. 
The  combination  referred  to  is  not  of  ditches,  though  that  will 
generally  be  required,  but  of  contribution  to  the  expense  of 
constructing,  extending,  improving  and  maintaining  them. 
Here  organization  is  necessary,  since  numbers  of  persons  have 
a  common,  though  not  necessarily  an  equal,  interest.  All  who 
are  so  concerned  have  a  right  to  be  heard,  and  may  favor  or 
oppose  the  proposition,  as  each  sees  fit.  If  the  requisite  pro- 
portion, in  number  and  interest,  of  the  owners  of  such  lands 
petition  for  it,  a  -district  is  formed,  which  is  by  the  law  in- 
tended to  embrace  the  lands  to  be  benefited,  and  no  other. 
Commissioners  are  provided  to  plan  and  execute.  The  lands 
are  classified  according  to  the  relative  benefit  they  receive,  and 
assessments  are  made  upon  them  in  that  proportion  for  the 
necessary  means,  and  so  the  work  is  done  and  maintained. 

"Without  referring  specifically  to  the  provisions  of  the  stat- 
ute, or  stating  more  minutely  its  practical  operation,  it  must 
33—130  III. 
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be  obvious,  from  this  general  view  of  the  scheme,  that  for  a 
good  many  reasons  the  district  No.  1,  in  this  case  so-called, 
can  not  be  such  as  is  authorized  or  contemplated  by  it.  As 
attempted  to  be  organized,  it  is  uncommonly  large  of  its  class, 
embracing  about  sixty-four  sections  of  land,  and  including  an 
incorporated  village  having,  by  law,  independent  powers  of 
its  own  in  respect  to  drainage,  besides  much  that  needs  no 
drainage  and  will  not  be  drained.  The  ditch  proposed  for  the 
north-eastern  water  shed  will  be  about  five  miles  in  length. 
It  will  not,  of  itself,  nor  can  it  by  any  connection  or  combi- 
nation, be  made  to  aid  in  draining  an  acre  of  either  of  the 
others.  On  principle,  the  owners  of  lands  in  the  south-western 
water  shed  should  have  nothing  to  say  about  nor  should  their 
lands  be  taxed  for  it.  So  of  those  owning  lands  in  each  of 
those  four  water  sheds  as  to  all  the  others.  We  think  the 
statute  conforms  to  this  principle,  and  therefore  that  the  plea 
shows  no  proper  or  sufficient  petition  for  a  district  comprising 
the  whole  four  or  either  of  the  areas  affected  by  the  separate 
systems,  respectively ;  that  all  the  lands  in  the  town  can  not 
be  embraced  in  one  district,  because  so  small  a  portion  of  them 
would  be  benefited  by  the  same  work  or  system  of  works  ;  that 
the  affairs  of  such  a  district  could  not  be  administered  accord- 
ing to  the  provisions  of  the  act  of  1879  or  of  that  of  1885, 
and  hence  the  proceedings  taken  for  its  organization  can  not 
have  been  validated  by  the  later  act," 

Concurring  in  the  reasoning  of  the  foregoing  opinion  and 
in  the  conclusion  reached  therein,  we  adopt  the  same  as  the 
opinion  of  this  Court.  The  judgment  of  the  Appellate  Court 
is  affirmed. 

Judgment  affirmed.* 


*Daniel  E.  KiiiNGEE,  Impl.,  V.  The  People,  etc. 

Magkudee,  J.:  All  tlie  questions  involved  in  the  present  case  are 
discussed  and  decided  in  the  foregoing  case  of  Klinger,  Impl.  elc.  v. 
The  People,  etc.  The  rulings  in  that  case  must  govern  in  this  case. 
The  judgment  of  the  Appellate  Court  is,  therefore,  affirmed. 

Judgment  affirmed. 
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Emily  A.  Green  et  al, 

V. 

The  City  of  Springfield. 
Filed  at  Springfield  October  31, 1889. 

1.  Practice — after  reversal  and  remandment — of  further  proceedings 
in  the  trial  court.  Where  the  judgment  of  the  county  court  dismissing 
a  proceeding  to  confirm  a  special  tax  for  the  paving  of  streets  is  re- 
versed, and  the  cause  remanded,  with  direction  to  allow  an  amendment 
which  had  been  refused,  and  for  further  proceedings  in  conformity 
with  the  views  of  this  court  as  expressed  in  its  opinion,  the  remanding 
order  will  not  preclude  the  filing  of  further  objections  or  the  raising  of 
new  issues  in  the  trial  court. 

2.  In  case  of  a  reversal  and  remanding  order  with  specific  directions, 
the  court  below  will  have  no  discretion,  but  must  carry  out  the  man- 
date of  this  court.  Beyond  such  directions  the  lower  court  is  at  liberty 
to  take  further  proceedings,  witia  this  limitation,  that  in  so  doing  it 
must  be  guided  by  the  rules  of  law  established  by  this  court  in  its  de- 
cision. 

3.  After  judgment  of  reversal  by  this  court,  and  a  remanding  order 
for  further  proceedings  in  conformity  with  the  opinion,  the  parties  will 
not  be  allowed  to  present  the  same  objections  or  issues  as  before,  al- 
though in  a  different  form.  Only  as  to  such  questions  as  are  substan- 
tially new,  will  the  case  be  open  for  further  consideration. 

4.  Appeals — of  a  second  appeal — lohat  questions  to  be  considered. 
"Where  the  question  of  the  constitutionality  of  an  ordinance  for  the 
levy  of  a  special  tax  to  improve  certain  streets  is  necessarily  involved  in 
the  decision  of  this  court,  and  the  question  is  settled  thereby,  it  can 
not  be  again  considered  when  the  case  is  brought  to  this  court  a  second 
time. 

5.  SpeciaXi  taxation — for  local  improvement — of  the  ordinance — its 
sufficiency.  A  city  ordinance,  after  providing  for  the  constructit3n  of 
pavements  of  a  certain  kind  upon  Certain  streets,  and  for  the  jDaj-ment 
of  the  amount  required  for  paving  the  street  intersections,  etc.,  by 
general  taxation,  directed  as  follows :  "The  remainder  of  the  cost  of 
said  improvements  shall  be  paid  for  by  special  taxation,  and  for  that 
purpose  a  special  tax,  equal  in  amount  to  the  whole  cost  of  paving  that 
portion  of  said  streets,  or  parts  of  streets,  and  alleys,  not  included  in 
the  intersections  and  crossings  aforesaid,  nor  in  the  right  of  way  of  any 
steam,  horse  or  street  railway  company,  and  the  cost  of  all  materials 
required  therefor,  and  all  other  expenses  connected  with  the  same,  in- 
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eluding  the  cost  of  levying  and  collecting  said  special  tax,  is  hereby- 
ordered  to  be  levied,  assessed  and  collected  upon  and  from  the  real 
estate,  lots,  etc.,  abutting  upon  the  line  of  said  streets,  etc.,  in  propor- 
tion to  the  frontage  thereof  upon  the  streets,  or  parts  of  streets,  and 
alleys,  ordered  to  be  paved  as  aforesaid,"  and  also  provided  the  usual 
steps  for  the  making  and  levy  of  such  tax,  etc.:  Held,  the  ordinance 
was  in  substantial  conformity  to  the  law,  and  was  not  open  to  the  ob- 
jection that  it  failed,  in  legal  effect,  to  levy  the  tax. 

6.  Where  the  cost  of  a  local  improvement  is  to  be  raised,  in  whole 
or  in  part,  by  special  taxation,  the  ordinance  itself  must  either  state  the 
sum  or  give  the  data  by  Avhich  the  commissioners  can  fix  the  amount 
to  be  raised,  and  when  so  fixed  and  ascertained  in  conformity  with  the 
ordinance,  it  is  conclusive  upon  the  property  owners. 

7.  Where  the  ordinance  directs  to  be  levied  the  total  cost  of  the  im- 
provement, not  including  the  cost  of  paving  street  intersections  and 
the  right  of  way  of  railway  companies,  and  provides  for  its  assessment 
upon  the  abutting  property  in  proportion  to  frontage,  it  fixes  the  total 
tax  to  be  levied.  The  statute  provides  for  the  ascertainment  of  such 
cost  after  the  passage  of  the  ordinance,  viz.,  by  a  committee. 

8.  Same— frontage — as  the  basis  of  the  assessment.  On  /a  proceeding 
to  confirm  the  assessment  of  a  special  tax  upon  contiguous  property  to 
pay  for  the  paving  of  streets,  evidence  tending  to  show  that  the  taxes 
levied  were  unequal,  on  the  basis  of  the  superficial  area  of  the  prop- 
erty, its  value,  or  the  amount  of  the  benefits  resulting  to  it,  is  wholly 
immaterial,  as  the  proper  basis  of  the  assessment  is  the  frontage  of  the 
property  on  the  street  to  be  improved. 

9.  In  such  case,  however,  a  property  owner  may  show  that  his  lot 
assessed  has  a  smaller  frontage  than  that  estimated  by  the  commis- 
sioners, and  therefore  the  assessment  is  too  high. 

10.  Same — commissioners'  report — as  evidence.  In  a  proceeding  of 
that  character,  the  commissioners'  report  of  their  assessment  is  prima 
facie  evidence  of  a  valid  assessment,  and  when  there  is  no  evidence 
tending  to  rebut  the  same,  an  instruction  to  the  effect  that  their  report 
is  competent  evidence,  the  same  as  if  the  commissioners  were  on  the 
stand  testifying  to  the  facts  therein  stated,  even  if  erroneous,  is  harm- 
less, and  no  ground  of  reversal  of  ajudgment  of  confirmation. 

Appeal  from  the  County  Court  of  Sangamon  county;  the 
Hon.  James  H.  Matheny,  Judge,  presidmg. 

Messrs.  Gross  &  Broadwell,  for  the  appellants : 
The  first  question  is,  does  the  ordinance  make  a  special  tax 
levy.    In  City  of  Sterling  v.  Gait,  117  111.  11,  this  court  clearly 
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intimates  that  the  ordinance  must  fix  the  amount.  A  tax  levy 
imports  the  ascertainment  and  fixing  of  the  amount  to  be 
raised.  This  is  essential  to  a  valid  levy.  Moore  v.  Foote,  32 
Miss.  469. 

Until  the  report  of  the  committee,  of  the  cost,  had  been 
made  to  and  approved  by  the  city  council,  there  was  no  basis 
of  a  tax  levy.  The  ordinance  was  but  a  preliminary,  when  its 
language  is  considered. 

The  ordinance  is  void,  because  it  does  not  conform  to  the 
constitutional  provision  and  the  statute  thereunder.  Const. 
1870,  art.  9,  sec.  9;  1  Starr  &  Curtis,  p.  487,  sec.  117. 

This  court  has  never  held,  in  terms,  that  the  apportionment 
of  a  special  tax  levy,  in  proportion  to  the  feet  of  abuttal,  is  a 
"just  and  equitable  mode"  of  securing  practical  equality  and 
uniformity  in  the  distribution  of  a  tax  levy. 

The  burden  of  proof  was  on  the  city  to  show  the  assessment 
was  right,  and  the  report  is  only  prima  facie  evidence  of  that 
fact.    Fagan  v.  Chicago,  84  111.  227. 

The  court  instructed  the  jury,  "that  the  report  of  the  com- 
missioners herein  is  competent  evidence  of  the  facts  therein 
stated,  as  if  the  commissioners  were  upon  the  stand  testifying 
to  the  facts  therein  stated."  This  was  erroneous,  as  the  report 
was  only  prima  facie  evidence.  It  could  not  have  the  weight 
of  the  evidence  of  these  men  testifying  on  the  stand. 

Messrs.  Conkling  &  Grout,  and  Mr.  T.  McGrath,  for  the 
appellee : 

All  the  questions  as  to  the  validity  of  the  ordinance  and  the 
special  tax  by  frontage,  were  fully  and  fairly  before  this  court, 
and  considered  by  it,  when  the  case  was  here  before.  The 
objections  filed  in  the  county  court  since  the  case  was  here, 
while  couched  in  new  language,  present  no  new  question.  See 
Newberry  v.  Blatchford,  106  111.  593. 

It  seems  to  us  beyond  question,  that  the  former  decision  of 
this  case  as  to  the  validity  of  the  ordinance  and  the  special 
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tax  is  conclusive  on  the  present  appellants.  They  have  no 
right  to  hring  the  case  here  again  for  a  re-trial  of  this  ques- 
tion, or  for  the  purpose  of  assigning  error  on  any  question 
then  before  the  court,  or  which  might  have  been  raised,  or 
which  did  not  arise  since  it  was  here.  This  court  has  repeat- 
edly so  held.  Ogden  v.  Larrahee,  70  111.  510;  Rising  v.  Carr, 
id.  596 ;  Moshier  v.  Norton,  100  id.  63 ;  Newberry  v.  Blatch- 
ford,  106  id.  584;  Smyth  v.  Neff,  123  id.  310. 

The  first  question  presented  is,  does  the  ordinance,  in  legal 
effect,  levy  a  special  tax.  As  to  the  form  and  language  of  the 
ordinance,  it  is  the  same  as  those  sustained  in  Enos  v.  Spring- 
field, 113  111.  65,  Springfield  v.  Green,  120  id.  269,  and  Wilbur 
V.  Springfield,  123  id.  395. 

Under  their  second  head,  counsel  for  appellants  discuss  the 
question  of  the  inequality  of  taxation  by  frontage.  This  ques- 
tion has  been  so  often  passed  upon  by  this  court,  and  this 
mode  of  special  taxation  sustained,  that  we  will  simply  cite 
the  following  cases:  White  v.  People,  94  111.  604;  Craw 
Tolono,  96  id.  255;  Enos  v.  Springfield,  113  id.  65;  Galesburg 
V.  Searles,  114  id.  217 ;  Watson  v.  Chicago,  115  id.  78;  Wilbur 
V.  Springfield,  123  id.  395;  Springfield  v.  Green,  120  id.  269. 

The  only  proper  question  before  the  jury  was,  whether  the 
basis  of  the  assessment  was  upon  the  frontage  of  the  lots,  and 
the  evidence  on  that  question  was  the  roll  itself. 

The  instruction,  if  erroneous,  did  no  harm,  because,  under 
the  testimony,  no  other  finding  could  possibly  be  made. 

Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  an  order  of  the  County  Court  of 
Sangamon  county,  confirming  a  special  tax  levied  upon  the 
property  of  the  appellants,  for  the  purpose  of  paying  the  ex- 
pense of  paving  certain  streets  and  alleys  of  the  city  of  Spring- 
field. This  is  the  second  time  the  case  has  been  before  this 
court.  The  former  appeal  was  brought  by  the  city  of  Spring- 
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field,  and  was  fr^m  an  order  of  the  county  court  sustaining 
certain  objections  to  said  tax  and  ordering  the  same  to  be 
annulled  and  the  proceeding  dismissed.  Upon  full  consider- 
ation of  the  questions  then  presented,  said  former  order  was 
reversed  and  the  cause  was  remanded  to  the  county  court  with 
directions  to  allow  a  certain  amendment  to  the^assessment 
which  that  court  had  refused,  and  for  further  proceedings  in 
conformity  with  the  views  expressed  in  the  opinion  delivered 
upon  the  decision  of  that  appeal.  City  of  Springfield  v.  Green, 
120  111.  269.  The  cause  being  reinstated  in  the  county  court, 
said  amendment  was  allowed,  and  the  appellants,  at  the  same 
time,  by  leave  of  the  court,  filed  various  other  objections  to 
said  tax,  in  addition  to  those  upon  which  the  former  hearing 
was  had.  At  the  subsequent  hearing,  these,  as  well  as  those 
previously  filed,  were  overruled,  and  the  order  from  which  the 
present  appeal  was  taken  was  thereupon  entered. 

The  point  is  made  that  the  remanding  order  precluded  the 
filing  of  further  objections  or  the  raising  of  new  issues.  With 
this  view  we  do  not  concur.  In  so  far  as  the  remanding  order 
contained  specific  directions,  the  court  below  had  no  discretion, 
but  was  bound  to  carry  out  the  mandate  of  this  court.  Such 
however  was  not  the  character  of  the  order,  except  so  far  as 
it  directed  the  allowance  of  the  amendment.  Beyond  that,  the 
county  court  was  at  liberty  to  take  further  proceedings,  with 
this  limitation,  that  in  so  doing,  it  should  be  controlled  and 
guided  by  the  rules  of  law  established  by  this  court  in  its  de- 
cision. That  certainly  did  not  preclude  the  parties  from  rais- 
ing questions,  if  any  existed,  which  had  not  been  submitted  to 
and  had- not  recei\>ed  the  consideration  of  this  court. 

It  should  be  observed,  however,  that  a  very  considerable 
portion,  at  least,  of  the  objections  filed  since  the  decision  of  the 
former  appeal,  are,  in  substance,  but  repetitions,  with  various 
changes  of  phraseology,  of  the  identical  objections  formerly 
urged,  or  a  statement,  in  more  ample  form,  and  largely  by 
way  of  argument,  of  the  grounds  upon  which  said  objections 
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are  sought  to  be  based.  It  is  manifest  that  a  mere  change 
or  ampHfication  of  the  statement  of  an  objection,  so  long  as 
the  objection  itself  remains  in  substance  the  same,  can  not 
take  it  out  of  the  rules  of  law  already  established  in  this  case. 
It  is  only  as  to  those  which  are  substantively  new,  that  the 
case  is  still  open  for  consideration. 

The  first  of  the  objections  recently  filed  and  now  insisted 
upon  is,  that  the  ordinance  under  and  by  virtue  of  which  said 
special  tax  is  sought  to  be  enforced,  is  unconstitutional,  illegal 
and  void,  the  ground  of  the  objection,  when  shorn  of  its  ver- 
biage, being,  simply,  that  the  tax  which  it  imposes  is  not  as- 
sessed upon  "contiguous  property,"  within  the  meaning  of  the 
constitution.  The  levy  ordered  by  the  ordinance  was  upon  the 
property  "abutting"  upon  the  streets  and  alleys  to  be  paved, 
such  levy  to  be  in  proportion  to  the  frontage  of  the  property 
on  such  streets  and  alleys.  The  point  now  made  is,  that  the 
"abutting  property"  is  not  the  "contiguous  property"  upon 
which  section  9  of  article  9  of  the  Constitution  permits  special 
taxes  for  improvements  to  be  levied.  While  the  constitutional 
question  was  not  discussed  in  this  precise  aspect  in  our  former 
opinion,  that  aspect  of  the  question  was  necessarily  involved 
in  the  decision,  and  is  therefore  as  completely  settled  as  it 
would  have  been  if  it  had  been  made  the  subject  of  special 
discussion.  If  this  were  otherwise  doubtful,  it  becomes  very 
apparent  upon  examination  of  the  long  line  of  decisions  cited 
in  the  opinion.  In  those  decisions,  the  constitutionality  of 
special  taxes  is  considered  in  all  its  aspects,  including  the  one 
above  suggested,  and  is  so  thoroughly  and  irrevocably  settled 
as  to  preclude  all  further  argument. 

The  next  objection  is,  that  the  special  tax  in  question  has 
not  been  legally  levied.  The  point  of  the  objection  seems  to 
be,  that  the  provisions  of  the  ordinance  are  only  preliminary 
to  the  imposition  of  the  tax,  but  do  not,  in  legal  effect,  levy 
the  tax.  The  ordinance,  after  ordering  the  construction  of 
pavements  of  a  certain  description  upon  certain  specified  streets 
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and  alleys,  and  providing  for  the  payment  of  the  expense  of 
paving  the  street  intersections  and  crossings  by  general  taxa- 
tion, and  also  for  the  payment  of  the  expense  of  paving  the 
right  of  way  of  so  much  of  said  streets  as  were  included  in  the 
right  of  way  of  steam,  horse  or  street  railway  companies  by 
such  companies,  it  provides  and  directs  as  follows:  "The  re- 
mainder of  the  cost  of  said  improvements  shall  be  paid  for  by 
special  taxation,  and  for  that  purpose,  a  special  tax,  equal  in 
amount  to  the  whole  cost  of  paving  that  portion  of  said  streets 
or  parts  of  streets  and  alleys,  not  included  in  the  intersections 
and  crossings  aforesaid,  nor  in  the  right  of  way  of  any  steam, 
horse  or  street  railway  company,  and  the  cost  of  all  materials 
required  therefor,  and  all  other  expenses  connected  with  the 
same,  including  the  cost  of  levying  and  collecting  said  special 
tax,  is  hereby  ordered  to  be  levied,  assessed  and  collected  upon 
and  from  the  real  estate,  lots,  parts  of  lots  and  tracts  of  land 
abutting  upon  the  line  of  said  streets  so  ordered  to  be  paved, 
in  proportion  to  the  frontage  thereof  upon  the  streets  or  parts 
of  streets  and  alleys  ordered  to  be  paved  as  aforesaid." 

The  ordinance  also  appointed  a  committee  consisting  of 
three  men,  and  instructed  and  directed  them  to  make  a  sepa- 
rate estimate  of  the  cost  of  paving  the  several  streets,  parts  of 
streets  and  alleys  ordered  to  be  paved,  including  the  cost  of 
the  labor  and  materials  and  all  other  expenses  attending  the 
same,  and  also  a  separate  estimate  of  the  cost  of  paving  the 
intersections  or  street  crossings,  and  report  the  same  to  the  city 
council  at  its  next  subsequent  meeting,  or  as  soon  thereafter 
as  might  be.  It  also  provided  that,  upon  the  filing  of  the  re- 
port of  said  committee  and  the  approval  thereof  by  the  city 
council,  the  city  attorney  be  directed  to  file  the  proper  petition 
in  the  County  Court  of  Sangamon  county,  for  proceedings  to 
assess  that  portion  of  the  cost  of  said  improvements  required 
to  be  raised  by  special  taxation,  in  the  manner  provided  by 
article  9,  of  the  general  law  for  the  incorporation  of  cities  and 
villages. 
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It  appears  that  said  committee  made  its  report,  and  that 
said  report  was  approved  by  the  city  council.  A  petition  was 
thereupon  presented  to  said  county  court  on  behalf  of  said 
city  by  the  city  attorney,  reciting  said  ordinance,  the  report 
of  said  committee  and  its  approval  by  the  city  council,  and 
praying  that  the  cost  of  said  improvements  be  assessed  in  the 
manner  provided  by  law.  Upon  the  hearing  of  said  petition, 
the  court  appointed  three  commissioners  to  make  the  assess- 
ment, and  said  commissioners  having  made  the  assessment  of 
a  special  tax  upon  the  abutting  property,  in  accordance  with 
the  provisions  of  said  ordinance,  and  said  assessment  having 
been  reported  to  said  court,  an  application  was  made  by  said 
city  for  the  confirmation  of  said  assessment,  resulting  in  the 
entry  of  the  order  brought  to  this  court  by  the  present  appeal. 

The  proceedings  in  relation  to  the  assessment  and  levy  of 
said  special  tax  seem  to  have  been  conducted  in  substantial 
conformity  with  the  provisions  of  article  9  of  the  general  law 
in  relation  to  the  incorporation  of  cities  and  villages,  and  we 
are  therefore  unable  to  see  any  force  in  the  objection  to  said 
proceedings  raised  by  the  appellants.  There  can  be  no  doubt 
we  think  of  the  sufficiency  of  the  ordinance.  As  we  said  in 
City  of  Sterling  v.  Gait,  117  111.  11 :  "When  the  cost  of  a  local 
improvement  is  to  be  raised  in  whole  or  in  part  by  special 
taxation,  the  ordinance  itself  must  either  state  the  sum  or  give 
the  data  by  which  the  commissioners  can  fix  the  amount  to  be 
raised,  and  when  so  fixed  and  ascertained,  in  conformity  with 
the  ordinance,  it  is  conclusive  on  the  property  owners.  In 
such  case,  the  municipal  authorities,  by  ordinance,  practically 
fix  and  determine  in  advance  the  amount  the  property  spe- 
cially benefited  is  to  pay,  and  the  amount  thus  fixed  is  not  open 
to  review.  This  being  done,  all  the  commissioners  have  to  do 
is  to  so  assess  the  property  benefited  as  to  raise  the  required 
sum."  We  are  of  the  opinion  that  the  ordinance  in  the  pres- 
ent case  was  a  compliance  with  all  the  requirements  of  the 
rule  as  above  stated.    It  fixed  the  total  tax  to  be  levied,  viz., 
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the  total  cost  of  the  improvement,  not  including  the  cost  of 
paving  street  intersections  and  the  right  of  way  of  railway  com- 
panies, and  provided  for  its  assessment  upon  the  abutting  prop- 
erty in  proportion  to  frontage.  If  it  be  said  that  the  amount 
of  the  tax  can  not  be  regarded  as  being  definitely  fixed  until 
the  total  cost  of  the  improvement  is  ascertained,  it  may  be  an- 
swered that  the  statute  provides  for  the  ascertainment  of  such 
cost  after  the  passage  of  the  ordinance,  viz.,  by  a  committee, 
and  that  mode  was  pursued  in  this  case.  It  may  be  further 
observed  that  assessments  of  special  taxes  by  ordinances  sub- 
stantially like  the  one  in  this  case  have  been  repeatedly  sus- 
tained by  this  court.  Enos  v.  Citi/  of  Springfield,  113  111.  65  ; 
Wilbur  V.  City  of  Springfield,  123  .id.  395. 

The  only  remaining  question  pressed  upon  our  attention 
relates  to  the  decision  of  the  court  overruling  the  appellants' 
motion  for  a  new  trial.  It  is  urged  that  said  motion  should 
have  been  granted,  first,  because  of  an  erroneous  instruction 
given  to  the  jury  at  the  instance  of  the  city,  and  second,  be- 
cause the  verdict  was  contrary  to  the  evidence.  Some  com- 
plaint in  this  connection  is  made  of  the  rulings  of  the  court  in 
admitting  evidence  on  behalf  of  the  city. 

Objection  was  made  to  the  admission  of  the  ordinance  in 
evidence  before  the  jury,  the  objections  urged  being  in  sub- 
stance the  same  already  considered.  Said  objections  being, 
as  we  have  seen,  without  foundation,  there  was  no  error  in 
overruling  them.  Objection  was  also  made  to  the  admission 
of  the  assessment  roll,  the  grounds  of  objection  urged  being, 
that  it  failed  to  show  an  assessment  upon  all  the  property  "in 
contiguity"  with  the  proposed  improvement ;  and  also  that  the 
commissioners  had  no  power  or  authority  under  the  law  to 
levy  any  special  assessment.  The  first  of  these  objections  has 
already  been  shown  to  be  groundless,  and  all  that  need  be  said 
in  relation  to  the  second  is,  that  as  there  was  a  valid  ordinance 
imposing  the  special  tax,  the  authority  of  the  commissioners 
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to  make  the  assessment  was  clearly  given  by  the  statute.  It 
follows  that  these  objections  also  were  properly  overruled. 

The  evidence  offered  on  behalf  of  the  appellants  consisted 
of  the  evidence  of  six  witnesses,  who  testified  that,  in  their 
opinion,  the  property  of  the  appellants  was  assessed  more  than 
it  should  be,  or,  in  other  words,  that  the  tax  on  their  property 
was  more  than  their  just  proportion  of  the  entire  cost  of  the 
improvement.  These  witnesses  all  admit,  however,  in  sub- 
stance, that  the  tax  was  levied  on  the  appellants'  property  in 
proportion  to  its  frontage  upon  the  streets  to  be  improved. 
The  inequality  therefore  of  which  these  witnesses  complain 
was  based,  not  upon  the  frontage  of  the  property  assessed,  but 
upon  its  superficial  area,  its  value,  or  the  amount  of  the  bene- 
fits resulting  to  it  from  the  proposed  improvement.  It  is  clear 
that  evidence  of  this  character  was  wholly  immaterial.  It  had 
no  tendency  to  show  that  any  of  the  appellants'  property  was 
assessed  more  than  its  just  proportion  basing  the  estimate 
tipon  its  frontage,  and  that  was  the  only  inquiry  properly  open 
to  the  appellants.  For  instance,  they  might  have  shown,  if 
they  could,  that  any  particular  property  assessed  had  a  smaller 
frontage  than  that  estimated  by  commissioners,  and  that  the 
assessment  was  therefore  too  high,  but  the  testimony  offered 
had  no  such  tendency.  It  was  in  the  nature  of  an  attack  upon 
the  policy  of  the  Constitution  and  statutes  authorizing  the 
levying  of  special  taxes  upon  contiguous  property,  rather  than 
upon  the  accuracy  or  fairness  of  this  particular  assessment. 
The  evidence  then  offered  by  the  appellants  being  wholly  im- 
material, there  could  be  no  question  before  the  jury  as  to  the 
preponderance  of  the  evidence.  The  assessment  roll  was  prima 
facie  evidence  of  a  valid  assessment,  and  there  being  no  evi- 
dence having  any  legitimate  tendency  to  the  contrary,  the 
only  possible  verdict  was  the  one  given  by  the  jury. 

The  instruction  complained  of  was,  in  substance,  that  the 
report  of  the  commissioners  was  competent  evidence,  the  same 
as  if  the  commissioners  were  upon  the  stand  testifying  to  the 
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facts  therein  stated.  It  is  unnecessary  for  us  to  determine 
whether  this  instruction  was  proper  or  not.  The  commis- 
sioners' report  was  undoubtedly  prima  facie  evidence,  and  as 
there  was  no  material  evidence  tending  to  rebut  it,  the  instruc- 
tion, if  erroneous,  can  have  wrought  no  prejudice  to  the  ap- 
pellants. Had  the  jury  been  properly  instructed,  or  had  they 
been  permitted  to  consider  of  their  verdict  without  instruction, 
we  can  not  presume  that  any  different  result  would  have  been 
reached. 

We  are  of  the  opinion  that  there  is  no  material  error  in  the 
record,  and  the  order  of  the  county  court  confirming  the  as- 
sessment will  be  affirmed. 

Order  affirmed. 


Addie  Rohn  et  al, 

V. 

Ann  Harris  et  al. 
Filed  at  Springfield  October  31, 1889. 

1.  Partition — ferry  franchise  —  considered  as  in  the  nature  of  real 
estate.  Strictly  speaking,  a  ferry  franchise  is  not  real  estate,  but  it 
partakes  so  far  of  the  nature  of  real  estate  that  it  may  be  partitioned 
in  the  same  manner  as  real  estate. 

2.  Same — ferry  landings,  as  a  part  of  the  franchise.  A  ferry  franchise, 
or  right  to  cross  a  river  and  receive  tolls,  is  so  connected  with  the  land 
used  for  the  landings  as'  to  be  regarded  as  a  part  of  the  land,  for  the 
purpose  of  being  partitioned. 

3.  Same — prerequisites  to  an  order  of  sale.  The  appointment  of 
commissioners  to  make  partition  of  real  estate,  and  their  report,  are 
essential  to  the  entry  of  a  decree  of  sale,  whether  the  proceeding  is 
by  petition  under  the  statute,  or  by  bill  in  chancery,  and  a  decree  of 
sale  without  such  precedent  step  will  be  reversed. 

4.  Divesting  a  vested  eight — constitutional  law.  The  owner  of  an 
undivided  half  of  a  ferry  and  ferry  franchise  bought  the  life  estate  of 
one  in  the  other  undivided  half,  and  afterward  transferred  his  title  and 
interest  to  a  third  person.  This  transfer,  by  an  act  of  the  General  As- 
sembly, was  confirmed,  and  the  title  in  such  third  person  declared  to 
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be  absolute  and  perfect,  with  full  power  to  sell  and  convey  :  Held,  that 
the  act  could  not  affect  the  rights  of  the  remainder-man  in  the  undi- 
vided half,  but  merely  confirmed  such  rights  as  the  purchaser  had 
acquired  by  his  purchase,  and  no  more. 

5.  Limitations — adverse  possession  essential — and  herein,  of  tenants 
in  common.  In  order  that  the  Statute  of  Limitations  shall  bar  an  action 
by  the  true  owner  of  real  estate,  the  possession  of  the  defendant  must 
have  been  adverse.  The  possession  of  a  tenant  in  common  for  more 
than  seven  years,  under  color  of  title  and  the  payment  of  all  taxes,  will 
not  constitute  a  bar,  unless  such  possession  was  adverse  for  the  period 
of  seven  years. 

6.  Same — when  the  statute  will  begin  to  run — as  against  a  reversioner 
or  remainder -man.  The  Statute  of  Limitations  does  not  run  against  a 
reversioner  or  remainder-man  during  the  existence  of  the  prior  estate, 
for  the  reason  that  during  that  time  the  reversioner  or  remainder-man 
has  no  right  of  entry. 

Appeal  from  the  Circuit  Court  of  Cass  county;  the  Hon. 
€yrus  Epler,  Judge,  presiding. 

This  was  a  bill  for  partition,  brought  by  Ann  Harris  and 
Mary  Frances  Byers,  in  which  they  claim  the  undivided  one- 
half  of  the  ferry  crossing  the  Illinois  river  opposite  the  town 
of  Beardstown,  Cass  county,  with  all  and  singular  the  here- 
ditaments and  appurtenances  thereto  belonging,  including  all 
ferry  landings  belonging  to  the  same  situated  both  in  Cass  and 
Schuyler  counties ;  also  all  boats,  tackle  and  property  belong- 
ing thereto,  and  the  franchise  thereof.  The  complainants 
claim  title  to  an  undivided  one-half  of  the  property  as  devisees 
of  Edward  Tull,  who  died  in  1842. 

It  appears  from  the  evidence  contained  in  the  record,  that 
the  land  on  which  the  ferry  has  its  landings  at  Beardstown, 
was  entered  in  1827,  by  Thomas  Beard  and  E.  C.  March,  who 
laid  out  Beardstown  in  the  north  fractional  half  of  section  15, 
at  that  time  in  Morgan  but  now  in  Cass  county.  Prior  to 
1828  Beard  had  established  a  ferry  over  the  Illinois  river  where 
Beardstown  now  is.  The  town  was  laid  out  in  1829,  and  the 
ferry  was  duly  licensed  and  the  license  paid  by  Beard.  From 
1837  to  1865  the  ferry  was  duly  licensed  to  Beard  and  his 
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grantees  by  the  commissioners  of  Cass  county,  and  from  1865 
till  now  by  the  city  of  Beardstown,  and  the  license  fee  paid  to 
that  city.  The  owners  of  the  boat  landed  on  the  lands  above 
described,  and  claimed  the  right  to  do  so  since  the  ferry  was 
established.  The  usual  places  of  landing  were  on  an  unplatted 
piece  of  ground'  and  on  a  public  street  of  said  city.  Beard 
was  the  sole  owner  of  said  boat  up  to  September  8,  1840,  when, 
for  the  expressed  consideration  of  $3500,  his  wife  joining  in 
the  deed,  he  conveyed  to  Edward  Tull,  the  deed  containing 
the  following:  "Do  bargain,  sell  and  quitclaim  unto.  Edward 
Tull,  his  heirs  and  assigns  forever,  all  right,  title  and  interest 
in  and  to  the  undivided  half  of  the  ferry  crossing  the  Illinois 
river  opposite  the  town  of  Beardstown,  Cass  county,  Illinois, 
with  appurtenances  thereto  belonging."  Upon  making  the 
purchase,  Tull  took  possession  of  the  ferry,  and,  with  Beard, 
ran  and  operated  it  until  he  died,  in  1842.  Tull  died  testate, 
and  by  his  will  devised  "the  rents,  profits  and  all  his  interest 
in  said  ferry  to  his  wife,  Mary  Ann  Tull,  during  her  natural 
life,  for  the  maintenance  of  herself  and  child  or  children,  and 
their  nurture  and  education,"  and  after  her  decease  "devises 
the  same  to  his  son,  David  Tull,  or  the  proceeds  thereof,  if 
sold ;  and  if  any  posthumous  child  or  children  be  born,  then 
said  property,  or  the  proceeds  thereof,  if  sold,  to  be  divided 
equally  between  said  David  and  such  child  or  children." 

Tull  left  surviving  a  widow,  Mary  Ann,  (who  subsequently 
married  David  Clendening,)  and  one  son,  David  Tull,  and  a 
posthumous  child,  Mary  Frances,  who  afterwards  married 
Abraham  Byers.  The  widow,  upon  the  death  of  her  husband, 
w^ent  into  the  possession  of  the  ferry,  and  so  continued  until 
May  19,  1849,  when  she  sold  and  conveyed  her  life  estate 
therein  to  Thomas  Beard.  From  the  date  of  this  deed  Beard 
operated  the  ferry  until  his  death.  He  died  testate,  and  by  his 
will  devised  the  ferry  property,  in  trust,  to  his  executors,  one- 
half  of  the  net  proceeds  of  the  ferry  to  be  paid  to  his  wife,  and 
the  balance  of  his  property  to  be  equally  divided  among  his 
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six  children,  and  upon  the  death  of  his  wife  the  reversionary 
interest  of  the  lands  devised  to  her  to  be  equally  divided  among 
his  children.  The  will  al^o  contained  this  provision :  That 
the  interest  in  the  ferry  at  Beardstown,  and  purchased  by  hira 
of  Mrs.  M.  A.  Clendening,  and  contingent  upon  her  life,  "be 
insured,  in  continuation  of  the  policy  of  insurance  which  he 
now  has,  and  a  sufficient  sum  be  taken  from  the  annual  re- 
ceipts of  the  ferry  to  pay  the  annual  premiums  before  net 
proceeds  be  declared."  On  the  20th  day  of  June,  1853,  the 
executors  of  the  estate  of  Beard,  by  deed  of  that  date,  conveyed 
to  the  six  children  of  said  Beard  all  the  interest  Thomas  Beard 
had  in  the  ferry,  and  the  lands  in  Beardstown  and  in  Schuyler 
county  belonging  to  the  ferry,  with  all  boats  belonging  thereto. 

It  also  appears  that  the  interest  acquired  by  the  six  heirs 
of  Beard,  by  mesne  conveyances,  passed  to  the  defendant  in 
the  bill,  Addie  Rohn.  It  also  appears  that  Thomas  Beard,  and 
those  claiming  under  him,  have  held  possession  of  and  operated 
the  property  from  the  time  Mary  Ann  Clendening  conveyed, 
in  1849,  down  to  the  present  time.  It  also  appears  that  Mary 
Ann  Clendening  died  on  the  ITth  day  of  August,  1886. 

On  the  hearing,  the  circuit  court  found  in  favor  of  the  com- 
plainants, and,  without  appointing  commissioners  to  make 
partition,  ordered  and  decreed  that  the  property  be  sold.  To 
reverse  this  decree  the  defendant  in  the  bill  appealed. 

Messrs.  Morrison  &  Whitlock,  for  the  appellants : 

We  insist  that  a  ferry  is  but  a  franchise,  and  is  in  no  respect 
real  property,  and,  as  such,  subject  to  a  technical  partition.  A 
ferry  right  in  no  respect  depends  upon  title  to  the  lands  used. 
Mills  V.  St.  Clair  County,  3  Scam.  53 ;  Trustees  of  Schools  v. 
Tatman,  13  111.  27 ;  Lombard  v.  Cheever,  3  Gilm.  470;  Gear 
V.  Bullerdick,  34  111.  75  ;  Mills  v.  St.  Clair,  8  How.  579. 

A  deed  by  the  tenant  for  life  may  operate  so  as  to  defeat 
the  estate  of  the  reversioner.    Safford  v.  Stuhb,  117  111.  389. 

The  Statute  of  Limitations  is  a  bar  to  the  relief  sought. 
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Messrs.  Pollard  &  Phillips,  for  the  appellees : 

The  right  to  operate  a  public  ferry  is  a  franchise,  and  an 
estate  in  such  a  franchise  and  an  estate  in  land  rest  upon  the 
same  principles.  Dundy  v.  Chambers,  23  111.  369  ;  Bridge  Co. 
V.  Lonergan,  91  id.  508  ;  Town  of  Golconda  v.  Field,  108  id.  419. 

This  ferry  was  established  prior  to  the  year  1828,  under  or 
recognized  by  the  act  of  1827,— Laws  of  Illinois,  1826-1827, 
p.  220, — and  was  operated  for  nearly  forty  years  before  the 
passage  of  the  act  of  1867,  from  which  a  grant  would  be  pre- 
sumed. A  grant  may  be  presumed  after  twenty  years'  pos- 
session.   Mills  V.  St.  Clair  County,  3  Scam.  53. 

The  cases  cited  clearly  show  that  a  ferry  franchise  is  in  all 
respects  treated  as  real  estate  by  the  Supreme  Court  of  this 
State.  If  not  land  itself,  it  is  a  hereditament,  which  comes 
within  the  definition  of  real  estate,  and  is  within  the  terms  of 
the  Statute  of  Partition,  and  is  conveyed  and  inherited  in  all 
respects  like  land. 

The  act  of  February,  1867,  under  which  appellants  claim, 
did  not  affect  the  rights  of  appellees.  All  that  it  purported 
to  do  was  to  confirm  in  Jones  and  Thompson  the  rights  they 
had  acquired  in  the  ferry  by  their  purchase  from  Nancy  Beard. 
It  in  fact  recognized  the  existence  of  the  old  franchise.  (Town 
of  Golconda  v.  Field,  108  111.  419.)  It  does  not  pretend  to 
confirm  rights  acquired  from  others.  Nor  does  it,  by  its  lan- 
guage, take  away  the  rights  of  appellees,  and  their  rights  can 
not  be  affected  by  it  without  their  consent. 

The  appellees  were  tenants  in  common  with  appellants,  and 
those  under  whom  they  claim,  with  the  right  to  enter  into  pos- 
session on  the  termination  of  the  life  estate,  and  if  any  ad- 
ditional rights  were  conferred  by  that  act,  they  inured  to  the 
benefit  of  appellees  as  well  as  appellants.  One  tenant  in  com- 
mon can  not  acquire  an  outstanding  title  or  incumbrance  on 
the  joint  estate,  and  use  it  for  his  exclusive  benefit  against 
his  co-tenant.    The  purchase  inures  to  the  common  benefit, 
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and  the  purchaser  is  entitled  to  contribution.  4  Kent's  Com. 
p.  370,  note  6. 

It  was  not  in  the  power  of  the  legislature  to  take  the  prop- 
erty of  appellees  in  the  old  franchise,  and  confer  it  upon  Jones 
and  Thompson.    Mills  v.  St.  Clair  County,  2  Gilm.  199. 

The  possession  of  a  tenant  for  life  is  not  adverse  to  the 
estate  of  the  remainder  man,  and  the  Statute  of  Limitations 
does  not  begin  to  run  against  the  remainder-man  until  the 
death  of  the  life  tenant.  Jackson  v.  Shoomater,  4  Johns.  590  ; 
Keith  V.  Keith,  80  Mo.  125  ;  Carr  v.  Dings,'64:  id.  95  ;  Roberts 
V.  Nelson,  86  id.  21. 

Lands,  etc.,  may  be  partitioned  under  the  statute.  Starr 
&  Curtis  Stat.  chap.  106,  p.  1791,  sec.  1. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

It  is  first  claimed  that  a  ferry  is  but  a  franchise,  and  is  in 
no  respect  real  property,  and  a  bill  for  partition  will  not  lie. 
The  privilege  of  establishing  a  ferry  and  taking  tolls  for  the 
use  of  the  same  is  a  franchise.  (3  Kent,  458.)  The  same 
author  says  (459) :  "An  estate  in  such  a  franchise  and  an 
estate  in  land  rest  upon  the  same  principle,  being  equally 
grants  of  a  right  or  privilege  for  an  adequate  consideration." 
In  Dundy  v.  Chambers,  23  111.  369,  the  question  arose  whether 
a  ferry  franchise  is  embraced  within  and  governed  by  the 
Conveyance  act,  or  whether  it  was  to  be  regarded  as  personal 
chattels  in  its  sale  and  transfer,  and  the  court  held  that  a 
ferry  franchise  could  only  be  transferred  in  accordance  with 
the  provisions  of  the  statute  in  reference  to  the  conveyance 
of  real  estate.  Strictly  speaking,  it  may  be  conceded  that  a 
ferry  franchise  is  not  real  estate,  but  it  partakes  so  far  of  the 
nature  of  real  estate  that  w^e  are  inclined  to  hold  that  it  may 
be  partitioned  in  the  same  manner  as  real  property.  The  land 
on  each  side  of  the  river  where  the  boats  landed  belonged  to 
and  was  a  part  of  the  ferry,  and  no  question  can  arise  as  to 
the  jurisdiction  of  the  court  to  award  a  partition  of  the  land ; 
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and  the  franchise  to  cross  the  river  and  receive  tolls  was  so 
connected  with  the  land  that  it  may,  for  the  purpose  of  this 
proceeding,  be  regarded  as  a  part  thereof. 

It  is  also  claimed  that  whatever  rights  complainants  had  in 
the  property  are  barred  by  the  Statute  of  Limitations.  It  may 
be  true  that  defendants'  grantees,  Jones  and  Thompson,  held 
possession  of  the  property  under  color  of  title,  and  paid  all 
taxes  for  more  tlian  seven  years  ;  but  the  bar  of  the  Statute  of 
Limitations  can  not  be  invoked  to  defeat  the  title  of  the  com- 
plainants, under  the  facts  of  this  case,  on  the  ground  that  the 
possession  was  not  adverse.  It  will  be  remembered  that  Ed- 
ward Tull  devised  his  undivided  half  of  the  ferry  to  his  wife, 
Mary  Ann,  for  life,  while  the  remainder  in  fee  passed  to  com- 
plainants. Mary  Ann  sold  and  conveyed  this  life  estate  to 
Beard  in  1819.  Beard  held  under  this  title  until  his  death, 
and  Jones  and  Thompson,  who  subsequently  acquired  Beard's 
title,  held  under  the  same  title,  and  the  defendants  occuj^y 
under  the  same  title.  The  various  deeds  and  wills  were  upon 
record,  so  that  each  purchaser  had  notice  of  the  title  under 
which  he  occupied  the  property.  Until  the  termination  of  the 
life  estate  by  the  death  of  Mary  Ann  Tull,  which  did  not  occur 
until  1886,  the  complainants,  as  remainder-men,  had  no  right 
of  entry,  as  they  had  no  right  to  the  possession  until  the  death 
of  the  life  tenant,  and  until  the  death  of  the  life  tenant  the  stat- 
ute could  not  begin  to  run.  It  is  a  plain  proposition,  as  held 
in  Higgins  v.  Crosby,  40  111.  260,  that  the  statute  does  not  run 
against  a  reversioner  or  remainder-man  during  the  existence 
of  the  prior  estate,  because  during  that  time  he  has  no  right 
of  entry. 

.  By  an  act  of  the  General  Assembly  of  the  State  of  Illinois, 
approved  February  26,  1867,  the  transfer  of  the  ferry  prop- 
erty from  Beard  to  Jones  and  Thompson  was  confirmed,  and 
the  title  of  Jones  and  Thompson  in  the  same  was  declared  to  be 
absolute  and  perfect,  with  full  power  to  sell  and  convey,  which 
act  took  effect  from  its  passage.    This  act  could  not  affect 
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complainants'  title.  It  merely  confirmed  in  Jones  and  Thomp- 
son such  rights  as  they  had  acquired  under  their  purchase. 
The  legislature  had  no  power  to  divest  complainants'  title,  if 
an  attempt  had  been  made  to  do  so,  but  the  legislature  did  not 
undertake  to  divest  complainants'  title.  We  do  not  therefore 
regard  this  act  as  having  any  particular  bearing  on  the  rights 
•of  the  parties. 

It  appears,  however,  from  an  examination  of  the  decree, 
that  the  court  decreed  a  sale  of  the  property  without  appoint- 
ing commissioners  to  divide  it,  as  required  by  the  statute, 
and  it  is  claimed  that  this  action  of  the  court  was  not  errone- 
ous, because  this  was  a  proceeding  in  chancery,  and  not  a 
petition  for  partition  under  the  statute.  Section  1,  of  chap- 
ter 106,  entitled  "Partition,"  provides,  that  "where  land,  ten- 
ements or  hereditaments  are  held  in  joint  tenancy,  tenancy 
in  common  or  co-parcenary,  *  *  *  any  one  or  more  of  the 
persons  interested  therein  may  compel  a  partition  thereof  by 
bill  in  chancery,  as  heretofore,  or  by  petition  in  the  circuit  court 
of  the  proper  county."  Section  16  declares,  that  "the  court, 
when  it  shall  order  a  partition  of  any  premises  to  be  made 
under  the  provisions  of  this  act,  shall  appoint  three  commis- 
sioners, not  connected  with  any  of  the  parties,  *  *  *  to  make 
partition  of  the  premises."  Section  17  provides  for  an  oath, 
and  section  18  defines  the  duties,  and  section  19  provides  for  a 
report.  As  before  observed,  section  1  of  the  statute  provides 
that  the  proceeding  may  be  by  bill  in  chancery  or  by  petition 
under  the  statute.  It  would  therefore  seem  that  either  mode 
which  might  be  resorted  to  would  fall  within  the  provisions  of 
the  statute,  and  if  so,  section  16  in  plain  terms  requires  the 
appointment  of  commissioners.  We  are  therefore  inclined  to 
hold,  that  whether  the  proceeding  may  be  by  bill  or  petition, 
in  either  event  the  statute  requires  the  court  to  appoint  com- 
missioners. 

As  the  court  failed  to  observe  this  requirement  of  the  law, 
the  decree  will  be  reversed  and  the  cause  remanded. 

Decree  reversed. 
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William  P.  Eandolph,  Admr. 

V, 

The  People,  for  the  use  of  the  Trustees  of  Schools. 

Filed  at  Springfield  October  31,  1889. 

1.  AppEAii — from  county  court  to  circuit  court — on  final  order  to  pay 
claim.  An  appeal  lies  to  the  circuit  court  from  an  order  of  the  county 
court  directing  an  administrator  to  pay  over  a  specified  sum  of  money 
on  a  claim  allowed  against  an  estate,  within  a  given  time,  and  the  costs 
of  the  proceeding,  and  providing  for  his  imprisonment  in  case  of  his 
failure  to  make  such  payment.  Such  order  is  a  final  judgment,  as  much 
as  if  an  execution  had  been  awarded.  The  manner  of  enforcing  pay- 
ment, whether  by  execution  or  attachment,  does  not  affect  the  charac- 
ter of  the  order  or  decree. 

2.  Same — former  decision  distinguished.  In  the  case  of  Haines  v. 
People,  97  111.  161,  which  was  brought  from  the  county  com-t  to  this 
court  directly,  the  order  of  commitment  was  not  for  the  enforcement 
of  an  order  for  the  payment  of  money.  It  was  a  simple  order  commit- 
ting the  party  to  jail,  and  not  a  judgment  for  money,  to  be  paid  within 
a  fixed  time. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Logan 
county ;  the  Hon.  George  W.  Herdman,  Judge,  presiding. 

This  was  a  proceeding  in  the  Logan  county  court,  purport- 
ing to  be  an  attachment  against  the  appellant,  as  administrator 
of  the  estate  of  W.  H.  Young,  deceased,  for  a  contempt  of  court 
by  appellant  in  failing  to  pay  the  trustees  of  schools  $812.10, 
in  pursuance  of  an  order  of  the  court  made  July  23,  1868. 
Appellant  filed  a  plea  or  answer,  averring  that  no  demand 
had  been  made  on  him  for  the  money  prior  to  January  14, 
1888  ;  that  within  thirty  days  after  such  demand  he  had  made 
two  different  tenders  of  the  money, — $812.10, — and  again 
tendered  the  same  in  court,  which  tenders  had  been  refused. 

The  county  court  rendered  no  judgment  in  regard  to  any 
question  of  contempt.    The  liability  of  the  administrator  to 
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pay  the  $812.10  not  being  controverted,  the  only  question  tried 
was  that  of  interest,  and  the  court,  by  adding  to  the  $812.10 
interest  thereon  at  six  per  cent  to  July  1,  1872,  and  ten  per 
cent  after  that  date,  aggregating  $2287.92,  rendered  judgment 
for  that  sum,  and  ordered  appellant  to  pay  the  same  in  twenty 
days,  and  on  failure  to  pay  the  same,  that  he  be  committed  to 
jail  until  payment  of  said  money,  and  until  released  by  due 
process  of  law. 

From  this  order  appellant  perfected  an  appeal  to  the  cir- 
cuit court.  In  the  circuit  court  app'ellees  entered  a  motion  to 
dismiss  the  appeal,  which  was  sustained.  On  appeal  to  the 
Appellate  Court,  the  order  of  dismissal  was  affirmed,  and  the 
appellant,  by  his  further  appeal,  brings  the  case  to  this  court. 

Mr.  W.  B.  Jones,  for  the  appellant : 

The  order  of  the  county  court  being  final,  and  a  judgment 
for  the  payment  of  money,  the  appeal  to  the  circuit  court  was 
authorized  by  section  124,  chapter  3,  and  section  240,  chap- 
ter 37,  of  the  Eevised  Statutes.  Pfirshing  v.  Falsh,  87  111.  261 ; 
Wier  V.  Gand,  88  id.  491;  Steel  v.  Steel,  89  id.  51. 

It  is  claimed,  that  because  this  proceeding  is  styled  an  at- 
tachment for  contempt,  partaking  of  the  nature  of  a  criminal 
proceeding,  no  appeal  lies  from  the  county  to  the  circuit  court, 
referring  to  Haines  v.  People,  97  111.  161.  The  argument  might 
be  good  if  the  county  court  had  rendered  a  judgment  against 
the  appellant  for  contempt,  and  nothing  more,  as  was  done  in 
the  Haines  case, 

Messrs.  Beach  &  Hodnett,  for  the  appellees : 
A  proceeding  under  the  115th  section  of  the  act  in  regard 
to  the  administration  of  estates,  is  for  a  contempt,  and  an 
appeal  does  does  not  lie  from  the  order  of  the  county  court 
made  thereunder.    Haines  v.  People,  97  111.  161. 

The  county  court  has  original  jurisdiction  of  the  settlement 
of  estates.    Const.  1870,  art.  6,  sec.  18. 
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When  an  order  of  distribution  has  been  made,  the  only  way 
to  enforce  it  in  the  county  court  is  by  proceeding  under  the 
115th  section  of  the  Administration  act.  Randolph  v.  Trustees 
of  Schools,  26  Bradw.  241. 

Mr.  Justice  Magruder  deHvered  the  opinion  of  the  Court : 

This  was  an  appeal  from  an  order  of  the  County  Court  of 
Logan  County  to  the  Circuit  Court  of  that  county ;  the  Circuit 
Court  dismissed  the  appeal ;  the  Appellate  Court  has  affirmed 
such  dismissal,  and  the  case  is  brought  here  by  a  further 
appeal. 

The  main  question  discussed  by  the  counsel  on  both  sides, 
and  the  only  one  which  we  deem  it  necessary  to  decide,  is  this  : 
was  the  appeal  properly  taken  from  the  County  Court  to  the 
Circuit  Court,  or  should  the  case  have  been  brought  directly 
to  this  Court  by  writ  of  error  issued  herefrom  to  the  County 
Court? 

Before  July  23,  1868,  the  appellant,  Eandolph,  was  ap- 
pointed by  said  County  Court  administrator  of  the  estate  of 
"William  H.  Young,  deceased.  On  that  day  there  was  a  final 
settlement  of  the  estate,  and  an  order  was  then  entered  di- 
recting the  appellant,  as  such  administrator,  to  pay  to  the 
trustees  of  schools  of  T.  19  N.  E.  2  W.  the  sum  of  $812.10. 

After  the  lapse  of  many  years,  the  County  Court  entered  an- 
other order,  wherein,  after  finding,  that  appellant  had  failed 
to  pay  over  the  money  within  thirty  days  after  demand  made 
for  it,  it  was  "thereupon  ordered,  adjudged  and  decreed  by  the 
Court  that  said  Wm.  P.  Eandolph,  Admr.  as  aforesaid,  pay  to 
the  said  trustees,  etc.,  said  sum  of  $2287.92  under  said  for- 
mer order  of  the  Court,  the  said  sum  being  the  principal  sum 
together  with  the  legal  interest  due  thereon,  and  that  said  pay- 
ment be  made  within  twenty  days  from  this  day,  and  that  said 
Admr.  pay  all  costs  of  this  proceeding  in  like  time ;  *  *  * 
that,  upon  the  failure  of  said    *    *    *    admr.  to  pay  said 
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sum  of  money  so  ordered  paid  *  *  *  he  *  *  *  be  com- 
mitted to  the  county  jail  of  Logan  County  until  payment  of 
said  money  and  until  released  by  due  process  of  law."  (Sees. 
114  and  115,  chap.  3,  Starr  &  C.  Stat,  pages  243  and  244). 
It  was  from  this  last  order  that  the  appeal  was  taken  to  the 
Circuit  Court.  We  think  that  such  appeal  was  properly  taken. 

Sec.  124  of  the  "Act  in  regard  to  the  administration  of  es- 
tates" (Starr  &  C.  Ann.  Stat,  page  247)  provides,  that  "appeals 
shall  be  allowed  from  all  judgments,  orders  or  decrees  of  the 
county  court,  in  all  matters  arising  under  this  Act,  to  the  Cir- 
cuit Court,  in  favor  of  any  person  who  may  consider  himself 
aggrieved  by  any  judgment,  order  or  decree  of  such  court,"  etc. 
The  order  appealed  from  was  in  a  matter  which  arose  under 
said  Act. 

Again,  section  122  of  the  Act  approved  March  26,  1874, 
entitled  "An  Act  to  extend  the  jurisdiction  of  county  courts," 
etc.,  found  in  chap.  37  of  Kev.  Stat,  under  the  head  of  "County 
Courts,"  (Hurd's  Eev.  Stat.  1885,  page  367;  Starr  &  C.  Ann. 
Stat,  page  728),  provides  that  "appeals  may  be  taken  from 
the  final  orders,  judgments  and  decrees  of  the  county  courts 
to  the  circuit  courts  of  their  respective  counties,"  etc.,  except 
in  certain  specified  cases,  etc.  This  section  122  was  discussed 
in  The  People  ex  rel.  v.  Prendergast,  117  111.  588.  In  the 
Prendergast  case  an  order  similar  to  the  one  now  under  con- 
sideration was  held  to  be  a  final  order  within  the  meaning  of 
said  section  122,  and  the  following  language  there  used  is 
applicable  here:  "relator  was  adjudged  and  decreed  by  the 
court  to  pay  to  petitioners  in  that  cause  the  sum  of  $2387.95 
by  a  certain  date  fixed  by  the  order  of  the  court.  No  element 
of  a  final  decree  is  wanting  in  the  case.  The  decree  is  abso- 
lute, and  requires  the  unconditional  payment  by  relator,  with- 
in a  short  period  fixed,  to  petitioners  of  the  amount  of  money 
found  due  from  him.  That  is  as  much  a  final  judgment  as  if 
the  court  had  awarded  execution  for  its  collection.  The  man- 
ner of  enforcing  payment,  whether  by  execution  or  by  attach- 
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ment  for  disobedience  to  the  judgment  and  decree  of  the  court, 
does  not  affect  the  character  of  the  decree.  Whether  enforced 
in  one  way  or  the  other,  it  is  none  the  less  a  final  decree.  Not 
the  slightest  doubt  is  entertained  that  an  appeal  would  lie  from 
the  order  of  the  County  Court,"  etc. 

Counsel  for  appellees  contend  that  the  order  now  under  con- 
sideration is  an  order  committing  the  appellant  for  contempt 
of  court,  and  that  there  is  no  appeal  from  the  county  to  the 
circuit  court  in  case  of  such  an  order  of  committal  for  con- 
tempt, but  that  the  process  of  review  must  be  by  writ  of  error 
from  the  Supreme  Court  to  the  county  court.  The  case  of 
Haines  v.  The  People,  97  111.  161,  is  relied  upon  in  support  of 
this  contention. 

In  the  Haines  case,  the  order  appealed  from  was  as  follows  : 
*' Ordered  by  the  court  that  the  said  J.  Charles  Haines  be  com- 
mitted to  the  common  jail  of  Cook  County,  Illinois,  until  he 
shall  comply  with  the  requirements  of  an  order  made  and  en- 
tered of  record  December  8,  A.  D.  1879,  or  until  the  further 
order  of  the  court."  This  was  a  simple  order  committing  the 
party  to  jail,  and  not  a  judgment  for  money  to  be  paid  within 
a  fixed  time. 

In  the  case  at  bar,  there  is  a  final  order  or  judgment  that 
appellant  pay  so  much  money  within  twenty  days,  and,  in  de- 
fault of  his  doing  so,  that  he  be  committed  to  jail.  The  order 
that  he  be  committed  to  jail  is  merely  ancillary  to  the  money 
judgment.  The  commitment,  like  an  execution,  is  the  process 
consequent  upon  the  judgment,  and  to  be  resorted  to  for  its 
enforcement.  The  final  order  of  payment  is  one  which  the 
appellant  has  a  right  to  have  reviewed,  and,  by  the  terms  of 
the  statute,  such  review  can  be  had  by  appeal  to  the  circuit 
court. 

The  judgments  of  the  Appellate  and  Circuit  Courts  are  re- 
versed and  the  cause  is  remanded  to  the  Circuit  Court. 

Judgment  reversed. 
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Chaeles  p.  Swigert,  Auditor,  et  al, 

V, 

The  County  of  Hamilton. 

Filed  at  Springfield  October  31, 1889. 

1.  Municipal  funds — in  the  State  treasury — refunding  thereof  to  the 
municipality — the  statute  construed.  Where  taxes  have  been  collected 
for  the  payment  of  registered  bonds  of  a  municipal  corporation,  and 
interest  thereon,  a  part  of  which  bonds  have  been  declared  void,  and 
the  money  arising  from  such  taxes  is  in  the  hands  of  the  State  Treas- 
urer, but  the  amount  in  his  hands  collected  for  the  payment  of  the  void 
bonds  as  distinct  from  the  bonds  which  are  valid,  has  not  been  defi- 
nitely ascertained,  it  is  not  the  duty  of  the  Auditor  of  Public  Accounts 
to  issue  his  warrant  on  the  Treasurer  for  the  refunding  of  the  money 
to  the  municipality,  and  he  will  have  no  authority  of  law  so  to  do,  and 
if  he  should  issue  his  warrant  for  the  unascertained  amount,  it  could 
not  be  paid,  and  therefore  mandamus  will  not  lie  to  compel  him  to 
issue  such  Avarrant. 

2.  Certain  county  authorities  had  issued  two  series  of  bonds  in  aid 
of  the  construction  of  railroads,  the  first  series  being  for  $200,000  and 
the  second  for  $37,000,  payable  at  a  future  day,  with  interest  coupons 
attached,  the  first  of  which  series  was  by  this  court  adjudged  void. 
Both  series  of  bonds  were  registered.  Taxes  were  levied  and  collected 
to  pay  the  interest  on  all  the  bonds,  and  came  into  the  hands  of  the  State 
Treasurer  before  the  first  series  was  adjudged  void.  Without  any  ad- 
justment of  the  amount  in  the  hands  of  the  State  Treasurer  derived  by 
taxes  for  the  illegal  bonds,  the  county  board  sought,  by  mandamus,  to 
compel  the  Auditor  to  issue  his  warrant  in  its  favor  upon  the  State 
Treasurer  for  the  amount  of  such  illegal  taxes :  Held,  that  it  was  not 
the  duty  of  the  Auditor  to  ascertain  the  amount  for  which  he  should 
draw  his  warrant,  and  that  he  had  no  authority  of  law  to  issue  such 

•iw^arrant  for  an  indefinite  and  unascertained  amount. 

3.  The  act  of  June  10,  1885,  in  relation  to  the  refunding  of  surplus 
funds  in  the  State  treasury  to  counties,  cities,  etc.,  does  not  contemplate 
a  case  in  which  only  a  part  of  the  bonds  of  a  county  shall  be  paid  or 
held  void.  That  act  provides  for  the  repayment  of  the  balance  of  the 
county  fund  in  the  hands  of  the  State  Treasurer  only  in  cases  where 
there  are  no  other  valid  bonds  issued  by  such  county,  registered  in 
pursuance  of  law,  to  which  such  balance  of  funds  may  be  applied. 

4.  Where  a  county  has  funds  in  the  hands  of  the  State  Treasurer, 
collected  to  pay  interest  coupons  on  its  bonds  registered  according  to 
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law,  a  part  of  which  bonds  have  been  adjudged  void,  such  funds  may 
be  legally,  under  the  statute,  applied  to  the  payment  of  the  valid  bonds 
of  such  county. 

5.  Where  all  the  registered  bonds  of  a  county  are  paid,  or  when  all 
to  which  the  fund  can  be  applied  have  been  judicially  declared  void, 
the  balance  of  that  fund  in  the  State  treasury  does  not  rest  in  compu- 
tation, but  is  a  definite  amount,  being  the  whole  of  that  which  remains. 
In  issuing  his  warrant  in  such  case  the  act  of  the  Auditor  would  be 
purely  ministerial. 

6.  Mandamus — whether  it  will  lie.  The  writ  of  mandamus  will  not  be 
awarded  in  any  case  unless  the  relator  shows  a  clear  legal  right  to  have 
the  thing  sought  by  it  done,  and  in  the  manner  asked.  It  will  never 
be  awarded  in  a  doubtful  case,  or  where  it  will  prove  barren  or  fruit- 
less, or  can  not  have  a  beneficial  effect. 

7.  Every  material  fact  necessary  to  show  the  plain  duty  of  the  re- 
spondent to  act  in  the  premises,  must  be  set  forth  by  the  party  seeking 
to  compel  the  performance  of  an  act.  The  burden  is  always  on  the 
relator  to  clearly  establish  the  right  sought  to  be  enforced.  It  must  in 
all  cases  clearly  appear  that  the  officer  against  whom  the  writ  is  asked 
is  actually  in  default  in  the  performance  of  some  act  which  the  law 
specially  enjoins  as  a  duty  resulting  from  his  office. 

Appeal  from  the  Circuit  Court  of  Sangamon  county;  the 
Hon.  James  A.  Creighton,  Judge,  presiding. 

This  is  a  mandamus  proceeding  to  compel  the  payment  of 
money  alleged  to  be  in  the  State  treasury  belonging  to  the 
petitioner. 

It  is  alleged  in  the  petition,  that  in  October  and  November, 
1871,  the  petitioner,  Hamilton  county,  issued  and  delivered  to 
the  St.  Louis  and  Southeastern  Eailway  Company,  $200,000 
of  its  bonds,  payable  in  twenty  years,  with  seven  per  cent 
interest,  payable  "on  the  first  days  of  January  and  July  of' 
each  year, — which  bonds  were  duly  registered  in  the  office 
of  the  Auditor  of  Public  Accounts  ;  that  said  bonds  have  been 
decided  by  the  Supreme  Court  of  the  State  of  Illinois  to  be 
void, —  a  certified  copy  of  which  decision  was,  on  the  18th 
day  of  June,  1888,  delivered  to  each  of  the  defendants;  that 
on  the  23d  of  June,  1888,  the  county  board  of  said  county 
passed  a  resolution  requiring  the  Auditor  of  Public  Accounts 
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to  issue  his  warrant  upon  the  State  Treasurer  for  the  amount 
of  money  that  might  be  in  the  State  treasury  to  the  credit  of 
the  county  of  Hamilton,  of  the  money  levied  and  collected  to 
pay  the  interest  on  said  $200,000  in  bonds  of  said  county  of 
Hamilton,  payable  to  John  B.  Standerfer,  county  treasurer 
of  Hamilton  county;  that  on  the  25th  day  of  June,  1888,  tlie 
county  clerk  of  Hamilton  county  forwarded  a  duly  certified 
copy  of  said  resolution  to  the  Auditor ;  that  the  Auditor  ac- 
knowledged its  receipt,  and  refused  to  comply,  for  the  reason, 
as  alleged,  that  there  "are  other  valid  registered  bonds  to 
which  said  tax  can  be  applied;"  that  the  other  valid  bonds 
to  which  said  Auditor  proposes  to  apply  said  taxes,  were  a 
separate  and  different  series  of  bonds  from  said  $200,000 ; 
that  the  valid  bonds  referred  to  are  thirty-seven  in  number, 
for  the  sum  of  $1000  each,  and  were  issued  by  the  county  of 
Hamilton  on  the  first  day  of  January,  1872,  to  the  Evansville 
and  Southern  Illinois  Eailroad  Company,  payable  to  it  or 
bearer  twenty  years  after  the  date  thereof,  with  interest  at 
seven  per  cent  per  annum,  payable  semi-annually,  with  cou- 
pons attached;  that  the  money  now  in  the  State  treasury, 
which  has  been  collected  by  taxation  off  the  property  and 
tax-payers  of  Hamilton  county  to  pay  the  interest  on  the  said 
$200,000  bonds,  amounts  to  about  $17,500,  the  exact  amount 
of  which  is  not  known  to  petitioner;  that  about  $14,000  of 
said  $17,500  was  collected,  by  taxation,  off  the  property  and 
tax-payers  of  Hamilton  county  during  the  year  1887,  and 
during  that  year  there  were  objections  filed  to  the  delinquent 
tax  list  on  accoimt  of  the  illegality  of  said  tax  to  pay  interest 
on  said  $200,000  in  bonds,  and  such  objections  were  sustained 
by  the  county  court  of  Hamilton  county,  and  judgment  on  said 
delinquent  list  refused  to  the  amount  of  about  $1700,  which 
is  not  and  will  not  be  paid, — so  that  if  the  money  in  the  State 
treasury  was  applied,  as  said  Auditor  proposes,  towards  the 
payment  of  said  $37,000,  it  would  be  an  unjust,  unlawful 
and  unequal  application  of  said  $17,500  upon  said  bonds  of 
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$37,000,  which  is  a  debt  that,  if  paid  at  all,  should  be  paid 
by  all  the  property  owners  and  tax-payers  of  Hamilton  county 
equally  and  uniformly  upon  all  property,  by  all  tax-payers 
alike;  that  said  $17,500  was  unlawfully  collected,  and  can 
not  be  lawfully  appropriated  or  applied  for  any  purpose  by 
the  Auditor  or  State  Treasurer  only  to  return  it  to  the  county 
treasurer  of  Hamilton  county,  under  the  act  of  June  10,  1885, 
when  it  may  be  returned  to  the  tax-payers  who  paid  it.  Yet 
the  Auditor  has  neglected  and  refused  to  draw  his  warrant 
and  comply  with  the  request  of  the  county  board  of  Hamilton 
county,  whereby  the  tax-payers  are  prevented  from  receiving 
from  said  county  treasurer  the  respective  amounts  of  taxes 
paid  by  them  and  each  of  them,  and  the  county  of  Hamilton 
is  deprived  of  the  legitimate  use  of  so  much  of  said  money  as 
may  not  be  called  for  by  said  tax-payers. 

The  prayer  is  for  a  writ  of  mandamus,  directed  to  Charles 
P.  Swigert,  Auditor  of  Public  Accounts,  or  his  successor  in 
office,  to  compel  him  to  draw  his  warrant  on  John  E.  Tan- 
ner, State  Treasurer,  or  his  successor  in  office,  and  that  said 
Auditor  be  compelled  to  draw  the  same,  payable  to  John  B. 
Standerfer,  county  treasurer  of  Hamilton  county,  for  said  sum 
of  $17,500,  or  such  balance  as  may  be  in  said  State  Treas- 
urer's custody  that  has  been  collected  to  pay  interest  on  said 
$200,000  bonds,  and  that  such  further  order  may  be  made  as 
justice  may  require. 

The  Auditor  answered,  admitting  the  issuing  and  registry 
of  the  $200,000  of  bonds  mentioned  in  the  petition,  and  then 
avers,  that  there  are  and  have  been  registered  in  the  office  of 
the  Auditor  of  Public  Accounts,  ten  years  and  more  last  past, 
bonds  of  Hamilton  county,  other  and  different  from  the  said 
bonds  of  $200,000,  which  bonds  have  never  been  declared  void 
by  any  court,  and  are  existing  and  valid  bonds  and  claims,  as 
registered  bonds,  against  said  Hamilton  county ;  that  it  is  the 
duty  of  the  Auditor  of  Public  Accounts  to  certify,  annually,  to 
the  county  clerk  of  Hamilton  county,  the  rate  of  tax  necessary 
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to  be  collected  to  pay,  annually,  the  interest  of  said  bonds 
when  the  same  shall  become  due,  together  with  an  estimate  of 
the  expense  of  the  collection  and  payment  of  said  bonds  or 
interest,  and  that  during  all  said  time  he  has  performed  that 
duty;  that  the  registered  bond  account  of  Hamilton  county 
with  the  Auditor  is  kept  as  one  account,  and  the  amount  re- 
quisite to  pay  the  interest,  or  the  principal  and  interest,  due 
upon  the  registered  bonds,  is  and  has  been  annually  certified 
to  the  county  clerk  of  said  Hamilton  county  in  the  aggregate 
as  one  sum,  and  not  as  separate  and  specific  sums,  for  the 
paying  of  separate  and  specific  issues  of  bonds,  and  that  said 
amounts  collected  and  returned  to  the  Auditor  of  Public  Ac- 
counts are  collected  and  returned  as  one  amount  due  to  the 
registered  bond  fund  account  of  said  office  from  the  county  of 
Hamilton;  and  the  said  Auditor  is  not  required  to  keep  a 
separate  account  of  such  funds,  and  has  no  means  of  deter- 
mining, from  the  records  of  his  office,  the  amount  of  money  in 
the  hands  of  the  Treasurer  of  the  State  of  Illinois  collected  or 
paid  on  account  of  the  specific  bonds  alleged  in  said  petition 
to  have  been  declared  void ;  he  avers  that  there  are  existing 
valid  bonds  of  the  county  of  Hamilton,  to  the  payment  of  which, 
funds  in  the  hands  of  the  Treasurer  of  the  State  of  Illinois,  to 
the  credit  of  the  registered  bond  fund  of  the  county  of  Ham- 
ilton, are  applicable,  the  payment  of  which  will  absorb  all  the 
funds  now  in  the  hands  of  the  Treasurer  of  the  State  of  Illi- 
nois to  the  credit  of  the  registered  bond  fund  of  the  county  of 
Hamilton,  and  to  the  payment  of  which,  and  the  necessary  ex- 
penses connected  therewith,  the  same  will  be  applied  as  far  as 
the  same  may  be  lawful.  He  denies  that  there  is  any  money 
in  the  treasury  of  the  State  of  Illinois  to  the  credit  of  the 
•county  of  Hamilton,  but  avers  that  whatever  money  is  in  the 
hands  of  the  Treasurer,  collected  by  reason  of  the  amount  cer- 
tified by  the  Auditor  of  Public  Accounts  to  the  county  clerk  of 
Hamilton  county  necessary  to  pay  the  registered  bonds  and- 
the  interest  thereon  of  said  county,  is  to  the  credit  of  the  reg- 
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istered  bond  fund  of  Hamilton  county,  and  is  applicable  to  the 
payment  of  said  bonds  so  long  as  there  shall  be  any  unpaid 
registered  bonds  of  said  county.  He  avers  that  the  thirty- 
seven  bonds,  amounting  to  $37,000,  referred  to  in  the  petition, 
were  registered  with  the  Auditor  of  Public  Accounts  long  prior 
to  the  beginning  of  this  suit ;  that  the  same  are  valid  and  un- 
paid ;  that  interest  is  due  and  payable  yearly,  and  the  bonds 
are  subject  to  call  for  payment  by  the  county  at  any  time,  and 
the  entire  amount  of  money  in  the  hands  of  the  Treasurer  of 
the  State  of  Illinois  to  the  credit  of  the  registered  bond  fund 
of  the  county  of  Hamilton  is  applicable  to  the  payment  of  these 
bonds,  and  is  liable  to  be  required  for  their  payment  at  any 
time  when  the  bonds  shall  be  called  for  payment,  and  the  same 
is  being  applied  to  the  payment  of  the  interest  which  falls  due 
annually  upon  said  bonds,  and  said  funds  will  be  wholly  ab- 
sorbed by  the  payment  of  the  interest  and  the  principal  of  said 
bonds.  He  denies  that  there  is  in  the  hands  of  the  Treasurer 
$17,500,  or  any  other  sum,  unlawfully  collected  off  the  prop- 
erty or  tax-payers  of  Hamilton  county ;  denies  that  there  is 
any  money  in  the  treasury  which  it  is  his  duty  to  order  re- 
turned to  the  county  treasurer  of  Hamilton  county,  under  the 
act  of  the  General  Assembly  referred  to  in  the  petition. 

No  answer  was  filed  by  the  Treasurer.  There  was  a  hear- 
ing on  the  petition,  answer  of  the  Auditor,  and  replication. 

The  petitioner  introduced  in  evidence  a  certificate  of  the 
State  Treasurer,  of  February  4,  1889,  certifying  that  there 
was  in  the  treasury,  to  the  credit  of  Hamilton  county  bond 
fund,  the  sum  of  $17,824.98,  and  that  there  were  out-stand- 
ing, unpaid,  past  due  interest  coupons  from  said  $37,000  of 
bonds,  to  the  amount  of  $315.  Petitioner  then  called  John 
T.  Peters,  of  the  Treasurer's  office,  who  testified:  "The  rail- 
road debt  of  Hamilton  county  is  $237,000.  There  were  two 
issues  of  bonds,— one  of  $200,000  and  one  of  $37,000.  Un- 
paid coupons  referred  to  in  the  certificate  are  on  the  $37,000 
bonds.    They  were  not  paid  because  they  were  not  presented. 
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The  money  on  hand,  as  shown  by  the  certificate  referred  to, 
was  collected  to  pay  the  interest  on  the  $200,000  bonds  as 
well  as  the  $37,000  bonds.  The  interest  on  both  bonds  would 
be  paid  out  of  that  fund  if  not  restrained.  There  has  been 
nothing  paid  on  the  $200,000  bonds  since  they  have  been  de- 
clared illegal.  In  the  office  of  the  Treasurer  we  keep  one  joint 
account, — one  general  account  for  Hamilton  county.  In  the 
Treasurer's  office  the  interest  is  paid  from  the  record  furnished 
by  the  State  Auditor.  He  himself  levies  the  tax,  and  furnishes 
us  the  record  by  which  to  pay,  and  as  it  is  paid  it  is  checked 
off  from  that  record.  But  our  registered  account  with  the 
bond  fund  of  the  county  is  kept  all  together — we  do  not  keep 
it  separate." 

Cross-examination. — "This  account  is  kept  as  one  account 
with  the  registered  bond  fund  of  Hamilton  county.  The  money 
is  so  paid  to  our  office.  The  money  is  not  paid  to  our  office, 
a  distinct  part  of  it  for  the  payment  of  any  particular  bonds 
or  interest  on  these  bonds.  All  the  money  that  comes  into 
our  hands  to  the  credit  of  Hamilton  county  bond  fund  is  ap- 
plicable to  any  and  all  registered  bonds  or  coupons  which  may 
be  due  or  presented  to  us,  unless  such  payment  is  enjoined. 
Officially,  our  office  has  no  means  of  knowing  what  amount  of 
levy  is  made  for  the  payment  of  registered  bonds  and  coupons. 
"When  money  is  paid  to  our  office  for  the  levy  of  any  one  year, 
we  can  not  know  whether  that  is  the  full  amount  of  the  levy. 
If  all  taxes  were  collected  proportionately,  none  enjoined,  same 
on  both  issue  of  bonds,  and  none  restrained  from  collection 
while  others  are  being  paid,  200-237ths  of  the  registered  bond 
fund  collected  for  the  payment  of  interest  would  be  used  to 
pay  interest  on  the  $200,000  bonds,  and  37-237ths  on  the 
$37,000  bonds.  The  money  in  the  treasury  to  the  credit  of 
the  Hamilton  county  bond  fund  is  all  applicable,  if  it  required 
that  amount,  to  the  payment  of  the  interest  of  the  $37,000 
bonds.  Where  the  interest  is  not  due,  the  registered  bond 
fund  may  be  applied,  under  the  law,  to  the  payment  of  bonds 
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before  they  are  due,  if  presented.  Under  the  decision  of  the 
court,  we  can  not  pay  any  more  interest  on  the  $200,000 
bonds,  and  that  gives  a  surplus,  which,  under  the  law,  can  be 
.  applied  to  the  payment  of  any  bond  presented,  even  before  due, 
if  the  holders  want  to  surrender  them,  and  without  the  consent 
of  the  county.  This  money  was  collected  to  pay  interest,  but 
the  law  provided  that  where  it  is  not  needed  for  interest,  any 
surplus  shall  be  applied  to  the  principal." 

Also,  W.  H.  Henkle,  who  testified  he  was  employed  in  the 
Auditor's  office.  "The  rate  levied  by  the  Auditor  for  the  year 
1887,  for  the  payment  of  interest  on  Hamilton  county  regis- 
tered bonds,  was  one  dollar  on  the  hundred  on  the  assessed 
equalized  value  of  the  property.  Part  of  that  fund  is  now  in 
the  treasury.  I  am  unable  to  state  what  amount  was  realized 
on  that  levy.  The  full  amount  of  the  levy  was  not  collected. 
We  intended  to  raise  $15,352.  There  was  a  surplus  in  the 
treasury,  when  this  levy  was  made,  of  $1390.  At  the  time 
we  make  the  levy,  we  ascertain  the  full  amount  in  the  treas- 
ury to  the  credit  of  the  bond  fund,  and  get  the  amount  of  the 
outstanding  unpaid  coupons  due  or  to  become  due  before  the 
first  levy  is  made,  and  take  the  one  from  the  other,  and  that 
leaves  the  surplus.  These  coupons,  sometimes  outstanding, 
run  back  a  series  of  years,  and  it  may  be  that  the  difference, 
if  any  difference,  between  the  amount  now  in  the  treasury  and 
the  amount  levied  and  computed  in  the  treasury  at  the  time  of 
the  levy,  is  the  coupons  that  are  still  outstanding  and  have 
not  been  presented.  It  not  infrequently  occurs  to  have  cou- 
pons running  back  eight  or  nine  years ;  that  certificate  was 
made  to  the  county  clerk  October  25,  1887.  No  levy  was 
made  last  year,  1888,  because  of  the  decision  of  the  Supreme 
Court.  The  fund  now  in  the  treasury  can  be  applied  to  the 
payment  either  of  principal  or  interest  of  the  $37,000  bonds, 
according  to  the  record  of  our  office,  the  record  showing  the 
bonds  subject  to  call.  Although  the  $37,000  are  not  due  un- 
til 1892,  I  think  the  fund  in  the  treasury  could  be  applied, 
35—130  III. 
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without  the  consent  of  the  county,  to  the  payment  of  the  bonds 
before  they  are  due.  Even  if  they  were  payable  at  the  end  of 
five  years  from  date,  at  the  will  or  option  of  the  county,  the 
Treasurer  would  be  authorized  to  pay  them,  without  the  con- 
sent of  the  county." 

Cross-examination.  —  "The  records  of  the  Auditor's  office 
show  the  issue  of  $37,000  of  bonds  to  be  subject  to  call. 
The  levy  made  by  the  Auditor  is  one  single  rate  to  cover  the 
full  amount  of  principal  or  interest,  as  the  case  may  be,  of 
the  entire  issue  of  bonds  registered,  and  when  the  funds  are 
received,  they  are  ordered  by  the  Auditor  to  be  turned  over 
to  the  State  Treasurer,  to  be  credited  to  the  bond  fund,  and 
passed  to  the  particular  locality, —  in  this  case,  Hamilton 
county.  It  is  levied  as  one  rate,  for  all  purposes,  for  the  pay- 
ment of  registered  bonds,  and  the  money  in  the  treasury  is 
applicable  to  the  payment  of  any  registered  bonds  in  Hamil- 
ton county,  provided  there  is  a  surplus  over  and  above  the 
amount  needed  to  pay  the  interest  for  the  ensuing  or  current 
year.  By  reason  of  this  surplus  in  the  treasury  no  levy  was 
made  in  the  year  1888  for  the  payment  of  the  interest  falling 
due  on  the  $37,000  valid  bonds,  up  to  and  including  January, 
1890.  The  levy  made,  includes  an  allowance  for  expenses, 
and  usually  there  is  an  abatement  on  some  part  of  the  regis- 
tered bond  fund  tax  on  different  accounts  or  different  pieces 
of  property.  There  was  an  abatement  of  a  portion  of  the 
amount  levied  for  the  years  1887  and  1888.  It  is  not  true 
that  the  200-237ths,  or  any  part  of  the  fund  collected,  is  set 
aside  for  the  payment  of  the  $200,000  bonds,  or  any  particu- 
lar bonds.  The  full  amount  is  dedicated  to  the  payment  of 
the  entire  interest  that  may  be  due.  If  one  issue  of  valid 
bonds  should  be  presented  before  the  presentation  of  a  differ- 
ent issue  of  valid  bonds,  and  the  amount  in  the  treasury  would 
only  be  sufficient  to  pay  the  first  issue  presented,  it  would 
all  be  applied  for  that  purpose.  If  the  usual  levy  had  been 
made,  and  there  had  been  no  injunction  to  stop  the  payment 
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of  any  part  of  this  fund,  there  would  have  been  a  surplus  in 
the  treasury  over  and  above  the  payment  of  all  interest  and 
coupons  at  the  time  of  making  the  last  levy — October,  1888. 
It  can  not  be  said  that  when  you  take  out  of  the  total  amount 
in  the  treasury  to  the  credit  of  the  registered  bond  fund,  the 
total  amount  of  any  one  issue  of  bonds,  or  interest  thereon, 
the  remainder  is  a  levy  for  the  payment  of  the  other  bonds." 
— Which  was  all  the  evidence  introduced  by  either  party  on 
the  trial  of  the  cause. 

No  evidence  was  offered  by  the  respondents.  The  court 
below  ordered  a  peremptory  writ  to  issue,  commanding  the 
Auditor  to  draw  his  warrants  for  the  sum  of  $14,919.98,  and 
the  Treasurer  to  pay  the  same,  as  prayed  in  the  petition.  The 
Auditor  appeals. 

Mr.  George  Hunt,  Attorney  General,  for  the  appellant. 
Mr.  William  Hamill,  for  the  appellee. 

Mr.  Justice  Wilkin  delivered  the  opinion  of  the  Court : 

The  act  of  June  10, 1885,  under  which  the  petition  is  filed, 
is  entitled  "An  act  making  provision  for  the  refunding  of  sur- 
plus funds  that  are  now  or  hereafter  may  be  in  the  State 
treasury  to  the  credit  of  bond  funds  of  counties,  cities,  towns, 
townships,  school  districts,  or  other  municipal  corporations 
having  bonds  registered  in  the  office  of  the  Auditor  of  Public 
Accounts,  when  such  bonds  have  been  paid  or  cancelled,  or 
when  the  bonds  purporting  to  have  been  issued  by  any  county, 
etc.,  and  registered  in  the  office  of  the  Auditor  aforesaid,  shall 
be  held,  or  the  law  under  which  said  bonds  purport  to  have 
been  issued  shall  be  held,  void  by  the  Supreme  Court  of  this 
State  or  the  Supreme  Court  of  the  United  States." 

The  second  section,  on  which  appellee's  right  of  recovery  is 
based,  is  as  follows :  "Whenever  the  Supreme  Court  of  this 
State,  or  the  Supreme  Court  of  the  United  States,  shall  hold 
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any  bonds  void,  purporting  to  be  issued  by  any  county,  town- 
ship, city,  town,  school  district  or  other  municipal  corporation, 
registered  in  pursuance  of  law  in  the  office  of  the  Auditor  of 
Public  Accounts,  or  whenever  the  act  under  which  such  bonds 
purport  to  have  been  issued  shall  be  held  to  be  void  by  the 
Supreme  Court  of  this  State  or  Supreme  Court  of  the  United 
States,  and  there  remains  in  the  State  treasury  a  balance  of 
funds  to  the  credit  of  the  bond  fund  of  such  county,  township, 
city,  town,  school  district  or  other  municipal  corporation  pur- 
porting to  have  issued  said  bonds,  and  there  are  no  oth*er  valid 
bonds  issued  by  said  county,  township,  city,  town,  school  dis- 
trict or  other  municipal  corporation  registered  in  the  office  of 
the  Auditor  of  Public  Accounts  in  pursuance  of  law,  to  which 
said  balance  of  funds  may  be  applied,  it  shall  be  the  duty  of 
the  Auditor,  upon  receipt  of  certified  resolution  provided  for 
in  section  3  of  this  act,  to  draw  his  warrant  on  the  State 
Treasurer  for  the  amount  of  said  balance,  and  he  is  hereby 
authorized  to  pay  the  same  out  of  the  proper  fund." 

The  first  question  suggested  by  an  examination  of  this  re- 
cord is,  what  specific  duty  is  the  Auditor  shown  to  have  refused 
or  neglected  to  perform.  It  will  be  seen  that  there  is  nothing, 
either  in  the  petition  or  proofs,  to  show  that  there  was,  at  any 
time  prior  to  the  rendering  of  the  judgment  in  this  case,  any 
ascertained  amount  for  which  the  Auditor  could  have  issued 
his  warrant.  Had  he  complied  with  the  resolution  of  the 
county  board,  for  anything  appearing  in  the  petition  or  proofs, 
he  could  only  have  made  his  warrant  for  an  indefinite  amount. 
In  fact  it  clearly  appears,  that  inasmuch  as  registered  bonds 
of  Hamilton  county  had  not  been  declared  void,  no  ascertained 
**halance  of  funds  to  the  credit  of  the  bond  fund  of  such  county" 
remained  in  the  State  treasury.  If,  therefore,  the  county 
could  recover  the  proportionate  part  of  such  balance,  which 
was  collected  to  pay  the  interest  on  the  void  bonds,  the  amount 
to  which  it  would  be  entitled  could  only  be  arrived  at  by  com- 
putation.   But  there  is  nothing  in  the  statute  of  1885  which 
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makes  it  the  duty  of  the  Auditor  to  ascertain,  by  any  such 
process,  or  by  any  process,  the  amount  for  which  he  shall 
draw  his  warrant ;  and  even  if  it  did,  this  proceeding  is  not 
to  compel  him  to  perform  that  duty,  but  to  perform  the  min- 
isterial act  of  issuing  his  warrant  for  an  unliquidated  amount. 
It  was  not  the  duty  of  the  Auditor  to  issue  such  a  warrant. 
He  had  no  authority  of  law  for  so  doing,  and  it  would  have 
been  wholly  unavailing  if  he  had  done  so.  No  such  warrant 
could  have  been  paid  by  the  Treasurer.  Therefore,  mandamus 
will  not  lie. 

"The  writ  of  mandamus  will  not  be  awarded  in  any  case 
unless  the  relator  shows  a  clear  legal  right  to  have  the  thing 
sought  by  it  done,  and  in  the  manner  asked."  "It  will  never 
be  ordered  in  a  doubtful  case."  "The  court  will  always  refuse 
to  grant  it  when  it  is  manifest  it  will  be  barren  and  fruitless, 
or  can  not  have  a  beneficial  effect."  "Every  material  fact 
necessary  to  show  the  plain  duty  of  the  respondent  to  act  in 
the  premises  must  be  set  forth  by  a  party  seeking  to  compel 
the  performance  of  an  act."  "The  burden  is  always  on  the 
relator  to  clearly  establish  the  right  sought  to  be  enforced." 
"It  must,  in  all  cases,  clearly  appear  that  the  officer  against 
whom  the  jurisdiction  by  mandamus  is  invoked,  is  actually  in 
default  in  the  performance  of  some  act  which  the  law  specially 
enjoins  as  a  duty  resulting  from  his  office."  These  are  inflex- 
ible rules,  applicable  to  every  mandamus  proceeding  against 
a  public  officer,  settled  by  repeated  decisions  of  this  and  other 
courts.  When  they  are  applied  to  this  case,  it  is  clear  that 
the  writ  should  have  been  denied. 

The  difficulty  with  the  petitioner's  case  results  from  the  fact 
that  the  act  of  June  10,  1885,  does  not  contemplate  a  case  in 
which  only  a  part  of  the  bonds  of  a  county  shall  be  paid  or 
held  void.  The  first  section  provides  for  the  repayment  of 
any  balance  to  the  credit  of  the  bond  fund  of  a  county  when 
its  bonds  have  been  paid.  By  its  express  terms,  ''all  the  hands 
*   *   *   that  may  have  been  registered  must  have  been  paid." 
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The  second  section,  under  which  this  petition  is  filed,  provides 
for  repayment  of  such  balance  when  the  bonds  have  been  held 
void.  It  expressly  limits  the  recovery  to  cases  in  which  there 
are  no  other  valid  hands  issued  by  such  county,  registered  in  pur- 
suance of  law,  to  which  said  balance  of  funds  may  he  applied. 
Under  either  section,  cases  falling  within  its  letter  will  present 
no  difficulty  in  a  mandamus  proceeding.  If  all  the  bonds  of  a 
county  are  paid,  or  if  all  have  been  declared  void  to  which  the 
bond  fund  can  be  applied,  the  balance  to  the  credit  of  that 
fund  does  not  rest  in  computation,  but  is  a  definite  amount, 
being  the  whole  of  that  which  remains.  In  issuing  his  war- 
rant in  such  case  the  act  of  the  Auditor  would  be  purely  min- 
isterial. The  county  officers,  by  going  to  the  State  Treasurer, 
could  ascertain  the  exact  balance  of  that  fund,  and  by  reso- 
lution of  the  board  request  the  Auditor  to  issue  his  warrant 
for  the  amount  of  such  balance,  as  is  required  in  section  3  of 
the  act. 

It  is  argued  on  behalf  of  petitioner,  that  the  fund  which  the 
county  is  seeking  to  recover  can  not  be  legally  applied  to  the 
payment  of  the  valid  bonds  of  Hamilton  county ;  but  it  is  not 
denied  that  a  part  of  the  bond  fund  of  the  county  remaining 
in  the  State  treasury  at  the  time  the  $200,000  bonds  were 
declared  void,  might  be  applied  to  the  valid  bonds.  In  other 
words,  even  on  petitioner's  theory,  there  were  other  valid  bonds 
issued  by  such  county,  registered  in  the  office  of  the  Auditor 
of  Public  Accounts,  in  pursuance  of  law,  to  which  apart  of 
said  balance  of  .funds  might  be  applied,  and  that  fact  renders 
it  uncertain  as  to  what  amount  the  Auditor's  warrant  shall  be 
drawn  for.  The  bond  fund  is  a  unit.  When  it  becomes  nec- 
essary to  apportion  it,  and  say  how  much  belongs  to  the  valid 
bonds  and  how  much  the  county  is  entitled  to  recover  on  ac- 
count of  the  void  bonds,  mandamus  will  not  lie  against  the 
Auditor, — at  least  until  that  apportionment  has  been  made, 
and  he  is  called  upon  by  the  county  to  issue  his  warrant  for 
a  definite  amount. 


Consolidated  Coal  Co.  v.  Maehl. 


551 


Syllabus. 

We  are  also  of  the  opinion,  that,  under  the  various  provi- 
sions of  our  statute,  the  bond  fund  of  Hamilton  county  re- 
maining in  the  State  treasury  may  be  legally  applied  to  the 
payment  of  the  valid  bonds  of  said  county.  But  in  the  view 
we  take  of  the  case  it  is  unnecessary  to  discuss  that  question. 

The  judgment  will  be  reversed. 

Judgment  reversed. 


The  Consolidated  Coal  Company  of  St.  Louis 

V, 

Amelia  Maehl. 

Filed  at  Springfield  October  31, 1889. 

1.  NEGiiiGENCE — competency  of  engineer — evidence  on  that  question. 
In  an  action  by  a  widow  against  a  mining  company,  to  recover  for  the 
death  of  her  husband  through  negligence,  the  plaintiff  showed,  by 
the  engineer  of  defendant,  that  he  had  run  the  engine  connected  with 
the  hoisting  apparatus  at  the  mine,  for  two  months  prior  to  the  acci- 
dent, and,  over  defendant's  objection,  he  was  allowed  to  testify  to  his 
want  of  experience  and  competency  at  the  time  of  his  employment,  and 
as  to  what  proficiency  he  had  attained  as  an  engineer  in  that  time,  the 
injury  having  resulted  from  the  alleged  incompetency  of  the  engineer : 
Held,  that  the  evidence  was  proper,  as  tending  to  show,  from  his  pre- 
vious training  and  experience,  or  want  of  it,  whether  the  engineer  was 
competent  and  experienced  at  the  time  of  the  injury. 

2.  Same — instruction  varying  from  the  pleadings — presumption.  In 
the  same  case,  an  instruction  for  the  plaintiff,  after  correctly  statflig  tlie 
duties  of  mining  corporations  under  the  statute,  told  the  jury,  that  if 
they  believed,  from  the  evidence,  that  the  defendant  had  willfully 
failed  to  comply  with  its  duty,  or  willfully  violated  the  provisions  of 
the  statute,  as  alleged  in  the  declaration,  the  defendant  was  liable,  if 
the  other  necessary  facts,  which  were  named,  concurred.  Two  counts 
of  the  declaration  were  faulty,  and  did  not  state  defendant's  duty  cor- 
rectly, but  no  evidence  was  heard  under  such  counts :  Held,  that  while 
the  instruction  was  not  to  be  commended,  there  was  no  prejudicial 
error  in  giving  it,  as  it  would  be  presumed  the  jury  looked  to  the  breach 
of  duty  stated  in  the  instruction,  and  not  to  that  alleged  in  the  faulty 
counts. 
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3.  Measuee  OF  damages — death  from  negligence, — instruction.  In  an 
action  to  recover  damages  occasioned  by  the  death  of  a  person  from 
negligence,  an  instruction  for  the  plaintiff,  after  having  left  it  to  the 
jury  to  be  found,  from  the  evidence,  whether  the  deceased  had  chil- 
dren, and  the  plaintiff  was  his  widow,  told  them,  that  if  they  further 
believed,  from  the  evidence,  "that  if  the  plaintiff  had  been  damaged 
by  reason  of  the  loss  of  the  life"  of  her  husband,  "then  the  jury  will 
find  the  defendant  guilty,"  and  in  "establishing  said  damages  the  jury 
may  take  into  consideration  that  the  deceased  left  surviving,  said  chil- 
dren, in  addition  to  the  plaintiff,  his  widow."  In  the  next  instruction 
the  rule  of  law  as  to  the  ^measure  of  damages  was  correctly  stated,  and 
limited  the  recovery  to  the  pecuniary  loss  sustained  by  the  plaintiff : 
Held,  that,  taking  the  two  instructions  together,  there  was  no  prejudi- 
cial error.  The  first  was  not  intended  as  an  instruction  upon  the  measure 
of  damages. 

4.  Practice — submitting  special  questions  of  fact  to  the  jury.  On  the 
trial  in  an  action  to  recover  damages  from  a  mining  company  for  caus- 
ing the  death  of  the  plaintiff's  husband,  the  plaintiff,  by  evidence  in- 
troduced by  her,  and  by  instructions,  abandoned  all  other  charges  in 
her  declaration  except  that  of  defective  hoisting  machinery  and  want 
of  lights  in  the  shaft  where  the  injury  was  received.  The  defendant 
asked  the  court  to  submit  to  the  jury  certain  special  questions  as  to 
whether  the  death  of  the  plaintiff's  husband  was  caused  by  certain  other 
omissions  of  this  defendant,  which  was  refused  :  Held,  as  no  recovery 
was  sought  on  the  grounds  upon  which  the  special  questions  were  based, 
there  was  no  error  in  refusing  the  motion. 

5.  Same — sending  jury  back  to  consider  further  of  their  verdict.  After 
a  cause  had  been  submitted  to  a  jury,  it  was  agreed  that  they  might, 
when  they  should  agree,  seal  their  verdict  and  separate,  and  meet  the 
court  on  the  following  morning.  On  the  reconvening  of  court  the  jury 
were  present,  and  answered  to  their  names,  and  the  verdict  was  handed 
to  the  judge,  who,  on  finding  they  had  failed  to  answer  certain  ques- 
tions, directed  the  jury  to  retire  and  further  consider  of  their  verdict, 
and  return  answers  to  the  questions  submitted  to  them.  Upon  their 
return  their  verdict  and  answers  were  read,  and  the  court  polled  them, 
and  each  answered,  "these  were  their  verdicts  :"  Held,  no  error  in  send- 
ing the  jury  back  to  return  a  proper  verdict. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Ma- 
coupin county;  the  Hon.  James  A.  Creighton,  Judge,  pre- 
siding. 


Mr.  Charles  W.  Thomas,  for  the  appellant. 
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Mr.  B.  K.  Burroughs,  and  Mr.  George  L.  Zink,  for  the 
appellee. 

Mr.  Chief  Justice  Shope  delivered  the  opinion  of  the  Court : 

This  suit  was  brought  in  the  Macoupin  circuit  court,  by 
appellee,  to  recover  pecuniary  damages  for  the  loss  occasioned 
by  the  death  of  her  husband,  John  Maehl,  at  the  mines  of  ap- 
pellant, as  it  was  alleged,  through  the  negligence  of  appellant, 
and  its  failure  to  perform  its  legal  duty  in  respect  of  said 
mines  and  the  operation  thereof.  A  trial  resulted  in  a  verdict 
for  plaintiff  for  $5000.  Motion  for  new  trial  was  overruled, 
and  judgment  entered  on  the  verdict.  On  appeal  to  the  Ap- 
pellate Court  this  judgment  was  affirmed,  and  the  defendant 
below  prosecutes  this  further  appeal. 

Four  reasons  are  urged  why  the  judgment  should  be  re- 
versed, which  we  will  notice  in  the  order  presented  by  counsel : 

First — That  the  court  erred  in  giving  the  first  of  plaintiff's 
instructions.  The  first  criticism  of  the  instruction  is,  that  it 
tells  the  jury  to  find  the  defendant  guilty,  if  they  believe,  from 
the  evidence,  it  violated  any  of  the  provisions  of  the  statute 
"as  stated  in  the  declaration ;"  and  that,  as  the  second,  fourth 
and  seventh  counts  of  the  declaration  did  not  state  the  law 
correctly,  or  state  such  facts  as  would  show  a  legal  liability 
on  the  part  of  appellant,  the  instruction  was  improperly  given. 
The  second  count  of  the  declaration  alleges  the  failure  of  the 
defendant  to  keep  a  competent  person  at  the  top  and  bottom 
of  the  shaft,  to  attend  to  signals,  and  that  Maehl  was  killed 
by  reason  of  defendant's  failure  to  discharge  that  duty,  while 
the  statute  requires,  only,  that  such  person  be  so  placed  while 
coal  is  being  hoisted,  or  within  thirty  minutes  before  or  after 
that  operation  begins  and  concludes, — the  fact  proven  being, 
that  coal  was  not  being  hoisted,  and  that  it  was  an  hour  and 
a  half  before  the  hoisting  would  begin  when  Maehl  was  killed. 
The  seventh  count  proceeds  on  the  same  theory. 
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We  are  of  opinion  that  the  criticism  of  the  instruction  in 
the  respect  stated  is  not  warranted.  It  begins:  "The  court 
instructs  the  jury,  that  the  statute  of  this  State  makes  it  the 
duty  of  persons  and  corporations  operating  coal  mines  by 
shafts  and  steam  power,  among  other  things,  first,  to  provide 
safe  means  of  hoisting  and  lowering  persons  in  a  cage  covered 
with  boiler  iron,  so  as  to  keep  safe,  as  far  as  possible,  persons 
descending  into  and  ascending  out  of  such  shaft ;  second,  to 
provide  every  drum  with  a  sufficient  brake,  to  prevent  accident 
in  case  of  the  giving  out  of  the  machinery ;  third,  to  furnish 
a  sufficient  light  at  top  and  bottom  of  the  shaft  to  insure,  as 
far  as  possible,  the  safety  of  persons  getting  on  or  off  the  cage ; 
and  fourth,  not  to  place  in  charge  of  any  engine  whereby  men 
are  lowered  into  or  hoisted  from  the  mine,  any  other  than 
a  competent,  experienced  and  sober  engineer,  not  less  than 
eighteen  years  of  age." 

No  fault  is  found  with  the  statement  of  the  requirements  of 
the  statute,  but,  as  before  seen,  it  is.  objected  that  the  jury  were 
referred,  generally,  to  the  declaration  for  the  law.  A  casual 
reading  of  the  instruction  will  demonstrate  the  fallacy  of  this 
contention.  After  stating  the  duty  of  persons  operating  such 
mines,  as  before  stated,  the  instruction  then  tells  the  jury,  that 
if  they  believe,  from  the  evidence,  that  the  defendant  was  op- 
erating the  mine,  and  that  Maehl  was  killed  in  the  manner 
alleged,  that  he  left  plaintiff  as  his  widow,  etc.,  and  that  Maehl 
was  in  the  service  of  defendant,  working  in  said  mines,  pro- 
ceeds :  "And  if  the  jury  believe  further,  from  the  evidence,  that 
at  the  time  said  Maehl  was  so  killed  the  defendant  then  and 
there  willfully  refused,  or  willfully  failed,  to  comply  with  its 
duty  under  the  said  provisions  of  the  said  statute,  or  willfully 
violated  any  of  the  said  provisions  of  said  statute,  as  stated 
in  said  declaration,"  and  the  death  of  Maehl  was  caused  by 
reason  of  such  willful  refusal  or  willful  neglect,  and  damage  is 
found  from  the  evidence  to  have  accrued  to  plaintiff,  then  they 
should  find  defendant  guilty,"  etc.    The  instruction  is  incor- 
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rectly  given  in  the  abstract,  but  upon  looking  at  the  record  it 
is  found  that  the  attention  of  the  jury  is  alone  directed  to  the 
provisions  of  the  statute,  or  requirements  of  it,  stated  in  the 
fore  part  of  the  same  instruction.  The  statutory  obligations 
were  first  given,  and  the  jury  told  that  if  they  believed,  from 
the  evidence,  that  defendants  had  willfully  failed  to  comply 
with  its  duty,  or  willfully  violated  said  provisions  of  said  stat- 
ute, as  (in  the  manner)  alleged  in  the  declaration,  the  defendant 
will  be  liable,  if  the  other  necessary  facts  concurred.  It  seems 
impossible  that  the  jury  could  have  understood  this  instruc- 
tion in  any  other  way.  It  is  to  be  observed  that  the  instruc- 
tion omits  any  reference  to  the  statutory  duty  to  keep  at  the 
bottom  and  top  of  the  shaft,  while  coal  is  being  hoisted,  and 
for  thirty  minutes  before  such  hoisting  is  to  begin,  a  compe- 
tent person  to  attend  to  signals,  and  the  jury  could  not,  we 
think,  have  understood  the  instruction  as  in  any  way  referring 
to  the  matters  alleged  in  the  second  and  seventh  counts  of  the 
declaration.  This  view  becomes  more  pronounced  when  we  con- 
sider that  the  first  witness  who  testified  in  respect  of  the  con- 
dition of  the  mine  and  the  injury  to  Maehl,  showed  that  the 
injury  occurred  at  a  time  when  no  signal-men  were  required  by 
law  to  be  kept  at  the  shaft,  and  thereupon  the  court,  on  the 
objection  of  appellant,  refused  to  permit  appellee  to  prove  that 
no  signal-man  was  on  duty,  and  the  record  is  barren  of  any 
evidence  on  that  subject.  While  the  instruction  in  the  form 
given  is  not  to  be  commended,  we  are  unable  to  perceive  preju- 
dicial error  in  the  respect  indicated. 

It  is  also  urged  that  this  instruction  is  faulty  in  further  stat- 
ing, that  "if  the  jury  further  believe,  from  the  evidence,  that 
the  plaintiff  has  been  damaged  by  reason  of  the  loss  of  the  life 
of  the  said  John  Maehl,  then  the  jury  will  find  the  defendant 
guilty,"  and  in  "estimating  said  damages  the  jury  may  take 
into  consideration  that  Maehl  left  surviving  him  said  children, 
in  addition  to  the  plaintiff,  his  widow."  Whether  said  Maehl 
had  left  children,  and  plaintiff  as  his  widow,  had  in  a  former 
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portion  of  the  instruction  been  left  to  the  jury,  to  be  found 
from  the  evidence.  It  is  not  claimed  that  the  inclusion  of  the 
element  in  resj^ect  of  the  children  is  erroneous,  (Beard  et  at.  v. 
Sheldon,  113  111.  584,)  but  ifc  is  said  the  jury  are  thereby  left 
free  to  award  damages  for  all  loss,  not  confining  it  to  pecuni- 
ary damage.  It  is  conceded  that  the  instruction  is  not  accu- 
rate, but  it  was  not  intended  as  an  instruction  upon  the  measure 
of  damages,  while  the  next  instruction  was  so  intended,  and 
states  the  rule  clearly  and  correctly.  Taking  the  two  instruc- 
tions, the  law  was  stated  with  substantial  accuracy,  and  prop- 
erly limited  the  recovery  to  the  pecuniary  loss  sustained  by 
the  plaintiff.  There  was,  therefore,  no  prejudicial  error  in 
this  regard. 

Second — The  engineer  testified  that  he  had  run  the  engine 
connected  with  the  hoisting  apparatus  at  this  mine,  for  two 
months  prior  to  the  injury  of  Maehl,  and,  over  appellant's  ob- 
jection, was  permitted  to  testify  to  his  want  of  experience  and 
<?ompetency  at  the  time  of  his  employment,  and  to  what  pro- 
ficiency he  had  attained  as  an  engineer  in  that  time.  This,  it 
is  insisted,  was  error,  and  tended  to  the  prejudice  of  appellant. 
We  think  that  in  so  far  as  it  tended  to  show  his  capacity  at 
the  time  of  the  accident,  it  was  clearly  competent.  It  was  for 
the  jury  to  say,  if  they  found  that  the  injury  resulted  through 
the  fault  or  negligence  of  the  engineer,  whether  he  was  a  com- 
petent, experienced  and  sober  engineer,  such  as  appellant  was 
required  to  place  in  charge  of  its  engine  used  in  lowering  into 
or  hoisting  persons  from  the  mines.  His  previous  training  and 
experience,  or  want  of  it,  would  furnish  one  means  by  which  a 
conclusion  might  be  reached.  But  aside  from  this,  the  jury, 
by  their  second  special  finding,  expressly  found  that  Maehl's 
death  was  not  caused  by  the  negligence  of  the  engineer,  and 
it  can  not  be  seen  that  this  evidence,  if  improper,  could  have 
prejudiced  appellant. 

Third — Appellant  requested  the  submission  to  the  jury  of 
five  questions,  to  be  answered  by  special  verdicts.    The  court 
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gave  two  of  them,  but  refused  the  first,  second  and  third  thereof, 
which  are  as  follows  : 

1.  "Was  Maehl's  death  caused  by  the  willful  neglect  of  de- 
fendant to  place  a  man  at  the  bottom  of  the  shaft  for  the  pur- 
pose of  preventing  men  from  carrying  tools  or  material  with 
them  on  the  cage?" 

2.  "Did  the  accident  by  which  Maehl  was  killed,  occur 
more  than  thirty  minutes  before  the  hoisting  of  coal  com- 
menced in  the  morning  of  that  day,  and  more  than  thirty  min- 
utes after  such  hoisting  had  ceased  for  the  night  before  ?" 

3.  "Was  Maehl's  death  caused  by  the  willful  neglect  of  de- 
fendant to  place  a  man  at  the  top  of  the  shaft  to  attend  to 
signals  ?" 

This  refusal  is  assigned  for  error.  We  have  to  some  extent 
anticipated  the  answer  to  this  contention.  It  is  manifest  that 
the  failure  of  the  defendant  company  to  keep  a  competent  per- 
son at  the  top  and  another  at  the  bottom  of  the  shaft  was  not 
insisted  upon.  The  evidence,  as  already  said,  tending  to  prove 
a  failure  in  this  respect,  had  been  refused  admission.  The 
plaintiff,  in  her  instructions,  when  giving  the  legal  duty  of  the 
defendant,  had,  as  we  have  seen,  wholly  omitted  any  mention 
of  the  duty  to  so  keep  persons  at  the  shaft,  and  we  think  the 
court,  in  the  exercise  of  its  discretion,  was  warranted  in  hold- 
ing that  the  special  findings  requested  and  refused  were  not, 
"upon  any  material  question  or  questions  of  fact,"  within  the 
contemplation  of  the  act  in  relation  to  special  verdicts. 

While  the  finding  of  the  Appellate  Court  as  to  questions  of 
fact  is  binding  and  conclusive  upon  this  court,  we  have,  as  we 
may,  to  determine  whether  the  law  has  been  correctly  applied, 
looked  into  the  facts,  and  it  is,  as  said  by  the  Appellate  Court, 
apparent  "that  all  other  charges  in  the  declaration,  except  that 
of  defective  machinery  and  want  of  lights,  were  practically 
abandoned  during  the  trial."  We  are  of  opinion  that  the  court 
did  not  err  in  refusing  the  requests  for  such  special  findings. 
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Fourth — After  the  case  went  to  the  jury,  by  agreement  of 
the  parties,  the  jury,  when  they  had  agreed  upon  a  verdict, 
were  permitted  to  seal  their  verdict,  and  separate,  and  meet 
the  court  on  the  following  morning.  On  the  re-assembling 
of  court  the  jury  was  present  in  court  and  answered  to  their 
names,  and  the  sealed  verdict  was  handed  to  the  judge,  who, 
upon  opening  the  same,  and  finding  that  the  jury  had  failed 
to  return  the  special  verdicts  required,  against  the  objections 
of  appellant,  ordered  the  jury  to  retire  and  further  consider  of 
their  verdict,  and  to  return  answers  to  the  three  questions  sub- 
mitted for  special  verdicts.  Upon  their  return  into  court  the 
court  read  the  general  and  special  verdicts,  and  polled  the  jury, 
each  of  whom  answered  "that  these  were  their  verdicts."  It 
is  apparent  the  jury  was  not  discharged.  They  were  to  meet 
the  court  at  the  hour  of  convening  on  the  following  morning, 
and  were  in  attendance.  It  was,  we  think,  correct  practice  for 
the  court  to  require  them  to  again  retire  and  return  a  proper 
verdict,  and  having  done  so,  to  discharge  them. 

Finding  no  error  in  this  record,  the  judgment  of  the  Appel- 
late Court  will  be  affirmed. 

Judgment  affirmed. 


John  Jimison 

V. 

Adams  County. 

Filed  at  Springfield  October  31,  18S9. 

1.  Statutes — construction — whether  retrospective,  or  prospective  only. 
It  is  a  general  rule,  that  a  statute  will  be  construed  to  be  prospective, 
only,  and  not  retroactive,  in  its  operation,  unless  it  clearly  appears  that 
the  legislature  intended  it  to  have  a  retrospective  effect.  In  the  absence 
of  a  clear  manifestation  of  such  intent,  statutes  will  be  so  construed  as 
not  to  prejudice  or  affect  past  transactions. 

2.  County  supektntendents  of  schools — compensation.  Superin- 
tendents of  schools  do  not  belong  to  that  class  of  county  officers  whose 
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compensation  is  to  be  fixed  by  the  county  board,  as  provided  in  sec- 
tion 10,  of  article  10,  of  the  constitution.  The  constitution  (section  5, 
article  8)  vests  the  power  of  fixing  their  compensation  in  the  legislature. 

3.  Section  27  of  the  act  concerning  fees  and  salaries,  in  addition  to 
certain  commissions,  allowed  them  four  dollars  per  day  for  such  num- 
ber of  days  as  the  county  board  might  fix.  Under  this  law  a  county 
board,  in  1882,  fixed  the  compensation  of  such  officer  at  $800  per  annum, 
being  four  dollars  per  day  for  two  hundred  days  in  each  year  of  his 
four  years'  term.  In  1885,  section  20  of  the  School  law  was  so  amended 
as  to  give  county  boards  the  power  to  limit  the  time  of  superintendents, 
provided,  in  certain  counties  having  from  seventy-six  to  one  hundred 
schools,  such  limit  should  not  be  less  than  two  hundred  and  fifty  days: 
Held,  that  the  amendment  in  1885  had  no  application  to  superintend- 
ents then  in  office,  whose  compensation  had  been  previously  fixed  so 
as  to  give  them  the  per  diem  on  fifty  additional  days  in  each  year. 

4.  If  the  amendatory  act  of  1885,  relating  to  schools,  was  intended 
to  increase  or  diminish  the  compensation  of  county  superintendents 
of  schools  during  their  terms  of  office,  it  would  be  in  that  respect  un- 
constitutional, such  officer  being  a  municipal  officer,  within  the  mean- 
ing of  section  11,  article  9,  of  the  constitution. 

5.  If  the  four  dollars  per  diem  should  remain  the  same,  yet  any  stat- 
ute which  will  permit  the  county  board  to  increase  or  diminish  the 
designated  days  during  the  term  of  office  to  which  such  per  diem  ap- 
plies, would  increase  or  diminish  the  compensation  of  the  officer,  and 
therefore  be  subject  to  the  constitutional  prohibition  against  changing 
the  compensation  of  county  officers  during  their  terms  of  office. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Adams 
county ;  the  Hon.  William  Marsh,  Judge,  presiding. 

Messrs.  Carter  &  Govert,  and  Mr.  John  H.  Williams,  for 
the  appellant. 

Mr.  Almeron  Wheat,  for  the  appellee. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the  Court : 

This  is  an  action  of  assumpsit  brought  in  the  Circuit  Court 
of  Adams  County  at  the  March  Term,  1887,  by  the  appellant 
against  the  appellee  to  recover  a  balance  which  appellant 
claims  to  be  due  to  him  for  services,  as  County  Superintend- 
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ent  of  Schools.  Jury  was  waived  by  agreement,  and  the  case 
was  tried  by  the  Court  without  a  jury.  The  issues  were  found 
in  favor  of  the  County  of  Adams,  the  defendant  below,  and 
judgment  was  entered  accordingly.  This  is  an  appeal  from 
the  judgment  of  the  Appellate  Court  affirming  such  judgment 
of  the  Circuit  Court. 

The  plaintiff  and  defendant  below  each  submitted  to  the 
trial  court  certain  written  propositions  to  be  held  as  law  in 
the  decision  of  the  case.  Those  of  the  plaintiff  were  marked 
"refused,"  and  those  of  the  defendant,  except  one,  were  held 
to  be  the  law.  The  questions  involved  arise  upon  the  excep- 
tions of  appellant  to  the  action  of  the  trial  court  in  thus  hold- 
ing and  refusing  the  propositions  so  submitted. 

In  November,  1882,  appellant  was  elected  County  Super- 
intendent of  Schools  of  Adams  County  for  the  term  of  four 
years,  beginning  on  the  first  Monday  of  December,  1882.  At 
the  meeting  of  the  Board  of  Supervisors  of  Adams  County  in 
September,  1882,  the  Board  adopted  a  report  of  the  commit- 
tee on  finance  in  the  following  words :  "We,  your  committee 
on  finance,  to  whom  was  referred  the  matter  of  fixing  salaries 
of  the  several  County  ofiicers  for  their  terms  commencing  the 
first  Monday  in  December,  A.  D.  1882,  would  recommend 
that  they  remain  as  heretofore  established,  viz :  County 
Judge  $2000.00  per  annum,  etc.  *  *  *;  Superintendent 
of  Schools  $800.00  per  annum."  In  pursuance  of  this  action 
of  the  Board,  appellant  has  received,  as  superintendent  of 
schools,  for  the  four  years  for  which  he  was  elected,  the  sum 
of  $3333.33,  besides  the  commissions  on  sales  and  monies 
disbursed  as  allowed  by  Section  27  of  the  Fees  and  Salaries 
Act.  He  has,  therefore,  been  paid  more  than  the  annual  com- 
pensation of  $800.00  fixed  by  the  Board  of  Supervisors. 

Appellant  claims,  that,  under  an  Act  of  the  Legislature, 
approved  June  26,  1885,  in  force  July  1,  1885,  amending 
sections  13,  20  and  71  of  the  School  Law,  (3  Starr  &  C.  Ann. 
Stat,  page  494),  he  performed  certain  additional  services  as 
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such  superintendent,  between  July  1,  1885,  and  December  1, 
1886,  for  which  he  is  entitled  to  be  paid,  in  addition  to  the 
commissions  and  the  sum  of  $3333.33  already  received  by 
him.  It  is  compensation  for  such  additional  services,  which 
he  seeks  in  this  suit. 

Section  5  of  article  8  of  the  Constitution  provides  as  follows  : 
"There  may  be  a  county  superintendent  of  schools  in  each 
county,  whose  qualifications,  powers,  duties,  compensation, 
and  time  and  manner  of  election,  and  term  of  office,  shall  be 
prescribed  by  law."  This  provision  vests  the  power  of  fixing 
the  compensation  of  county  superintendents  of  schools  in  the 
legislature  of  the  State.  Therefore,  such  superintendents  do 
not  belong  to  that  class  of  county  officers  whose  compensation 
is  to  be  fixed  by  the  county  board,  as  provided  in  section  10 
of  article  10  of  the  constitution. 

By  section  27  of  the  "Act  concerning  fees  and  salaries," 
etc.,  in  force  July  1,  1872,  the  legislature  provided  that  county 
superintendents  of  schools  should  have  three  per  cent,  commis- 
sions on  certain  sales,  two  per  cent,  commissions  on  certain 
monies  distributed,  paid  or  loaned  out,  and  "for  all  other  duties 
required  by  law  to  be  performed  by  them,  for  such  number  of 
days  as  may  be  designated  by  the  county  board,  in  counties 
of  first  and  second  class,  the  sum  of  $4.00  per  day,"  etc.  It  is 
admitted  that  Adams  County  is  a  county  of  the  second  class. 
Said  section  27  was  in  force  in  September  and  December, 
1882. 

It  will  be  noted,  that  the  Board  of  Supervisors  in  Septem- 
ber, 1882,  did  not  designate  a  specific  number  of  days  for 
which  the  superintendent  was  to  be  paid,  but  fixed  his  salary 
at  $800.00  per  annum.  But  both  appellant  and  the  Board 
seem  to  have  regarded  the  fixing  of  the  salary  at  $800.00  per 
annum  as  being  the  same  thing  as  a  designation  of  two  hun- 
dred days  in  each  year  as  the  time  for  which  the  superintend- 
ent was  to  be  paid,  the  statute  fixing  the  per  diem  at  $4.00. 
Whether  this  view  be  correct  or  not,  it  is  sufficient  for  the 

36—130  iLii. 


562 


JiMisoN  V.  Adams  County. 


Opinion  of  the  Court. 

purposes  of  the  present  suit,  that  both  the  parties  to  it  agree 
to  treat  the  action  of  the  Board  as  a  designation  of  two  hun- 
dred days  in  each  year  to  be  paid  for  at  the  statutory  rate  of 
$4.00  per  day. 

Section  20  of  the  School  law,  as  amended  in  1885,  provides 
that  "the  county  superintendent  shall  visit  each  school  in  the 
county  at  least  once  a  year;  and  in  the  performance  of  this 
duty  he  shall  spend  at  least  half  the  time  given  to  his  office, 
an&  more  if  practicable,  in  visiting  ungraded  schools.  In 
counties  having  not  more  than  100  schools  the  county  board 
may  limit  the  time  of  the  county  superintendent ;  Pivvided, 
that  in  counties  having  not  more  than  50  schools  the  limit  of 
time  shall  not  be  made  less  than  150  days  a  year;  in  counties 
having  from  51  to  75  schools,  not  less  than  200  days  a  year, 
and  in  counties  having  from  76  to  100  schools,  not  less  than 
250  days  a  year."  It  is  admitted  that  there  are  more  than 
100  schools  in  the  county  of  Adams. 

Appellant  claims,  that  inasmuch  as  section  20  as  amended 
only  gives  the  county  board  the  power  to  limit  the  time  of  the 
superintendent  in  counties  having  not  more  than  100  schools, 
it  has  taken  away  the  power  of  the  Board  to  fix  any  limit  in 
counties  having  more  than  100  schools ;  that  the  foregoing 
provision  in  section  20,  as  amended  in  1885,  repeals  so  much 
of  section  27  of  the  Fees  and  Salaries  Act  as  authorizes  the 
county  Board  to  designate  the  number  of  days  for  which  super- 
intendents are  to  be  paid,  leaving  their  compensation  to  be 
$4.00  per  day,  in  counties  of  the  first  and  second  class,  for 
the  number  of  days  they  are  actually  employed  where  there 
are  more  than  100  schools  in  the  county ;  in  other  words,  that, 
by  the  amendment  of  1885,  the  words  "for  such  number  of 
days  as  may  be  designated  by  the  county  board  in  counties  of 
first  and  second  class"  are  eliminated  from  section  27,  so  that 
it  should  read:  "for  all  other  duties  required  by  law  to  be 
performed  by  them,  the  sum  of  $4.00  per  day." 
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If  the  construction  thus  contended  for  be  correct,  then  ap- 
pellant would  be  entitled  to  be  ^aid,  during  the  year  and  five 
months  of  his  term  after  July  1,  1885,  the  sum  of  $4.00  per 
day  for  each  day  on  which  he  rendered  services  as  superin- 
tendent to  the  county,  and  would  not  be  limited  to  compen- 
sation at  the  rate  of  $4.00  per  day  for  200  days  in  each  year. 
For  example,  under  the  view  of  the  appellant,  he  might  receive 
$1200.00,  or  $4.00  per  day  for  300  days  during  the  year  from 
July  1,  1885,  to  July  1,  1886,  instead  of  $800.00,  or  $4.00 
per  day  for  200  days,  as  fixed  by  the  resolution  of  the  county 
board.  We  regard  the  position  of  the  appellant  upon  this 
question  as  wholly  untenable,  so  far  as  it  relates  to  the  com- 
pensation of  the  superintendents,  who  were  in  office  when  the 
amendatory  act  was  passed  and  whose  compensation  had  been 
fixed  before  the  passage  of  that  act. 

No  part  of  section  20  as  amended  expressly  repeals  any 
part  of  section  27  of  the  Fees  and  Salaries  Act.  If  the  one 
repeals  the  other,  it  is  by  implication  only.  Eepeals  by  im- 
plication are  not  favored  in  the  law.  The  implication  is  that, 
because  the  county  board  may  limit  the  time  of  the  superin- 
tendents in  counties  having  not  more  than  100  schools,  it  may 
not  do  so  in  counties  having  more  than  100  schools.  But 
such  repeal  by  implication,  even  if  it  exists,  can  have  no  ap- 
plication to  the  case  of  this  appellant. 

It  is  a  general  rule  that  a  statute  will  be  construed  to  be 
prospective,  and  not  retroactive,  in  its  operation,  unless  it 
clearly  appears  that  the  legislature  intended  it  to  have  a  re- 
trospective effect.  In  the  absence  of  a  clear  manifestation  of 
such  legislative  intent,  statutes  will  be  so  construed  as  not  to 
prejudice  or  affect  past  transactions.  {Thompson  v.  Alexander ^ 
11  111.  54 ;  Conivay  v.  Cable  et  al.  37  id.  82 ;  Knight  v.  Begole, 
56  id.  122;  In  re  Tidier,  79  id.  99.).  Before  appellant  went 
into  office,  the  county  board  had  fixed  his  compensation  for 
each  year  of  the  four  years  of  his  term,  and  he  had  performed 
the  duties  of  his  office,  for  the  compensation  so  fixed,  for  nearly 
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three  years  before  the  amendments  of  1885  were  passed.  Un- 
der the  law  as  it  existed  prior  to  the  passage  of  the  amend- 
ments, the  county  of  Adams  had  an  arrangement  for  receiving 
the  services  of  appellant  for  four  years  at  $4.00  per  day  for 
200  days  of  each  year.  Did  the  legislature  intend,  by  those 
amendments,  that  the  county  should  be  charged  with  a  greater 
sum  than  that  fixed  by  its  board  and  accepted  by  appellant  ? 
We  think  not. 

The  amendments  of  1885  to  sections  20  and  71  of  the  school 
law  were  made  by  the  same  Act,  and  approved  on  the  same 
day  to-wit :  June  26,  1885.  Section  71,  as  amended,  provides, 
that  county  superintendents  ''elected  hereafter'  shall  receive, 
etc.,  "$4.00  a  day  for  such  number  of  days  as  shall  be  spent 
in  the  actual  performance  of  their  duties,  not  exceeding  the 
number  fixed  by  the  county  boards  in  counties  in  which  the 
boards  are  given  power  to  fix  the  number  of  days  by  section 
20  of  this  Act,"  etc.  Inasmuch  as  section  71  as  thus  amended 
gave  $4.00  a  day  for  such  number  of  days  as  should  be  spent 
in  the  actual  performance  of  their  duties  to  those  superintend- 
ents only,  in  counties  having  more  than  100  schools,  who 
should  be  elected  after  the  passage  of  the  amendments,  it  will 
be  presumed  that  the  legislature  did  not  intend,  by  section  20, 
to  give  such  compensation  to  superintendents  who  had  been 
elected  in  such  counties  before  the  passage  of  the  amendments. 
The  reference  in  section  71  to  section  20,  as  above  quoted,  in- 
dicates that  both  sections  were  intended  to  refer  to  superin- 
tendents to  be  thereafter  elected. 

If  the  amendatory  Act  of  1885  increases  or  diminishes  the 
compensation  of  county  superintendents  of  schools  during  their 
terms  of  office,  it  is,  in  that  regard,  unconstitutional.  Section 
11  of  article  9  of  the  constitution  provides  that  "the  fees,  salary 
or  compensation  of  no  municipal  officer,  who  is  elected  or 
appointed  for  a  definite  term  of  office,  shall  be  increased  or 
diminished  during  such  term."  In  our  present  constitution 
counties  are  recognized  as  municipal  corporations.    (Wulff  y. 
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Aldrich,  124  111.  591).  Section  12  of  article  9,  for  instance, 
uses  the  following  language  :  ''no  county,  city,  township,  school 
district,  or  other  municipal  corporation,"  etc.,  and  again  :  "any 
county,  city,  school  district,  or  other  municipal  corporation," 
etc.  It  follows,  that  a  county  superintendent  of  schools  must 
be  regarded  as  a  municipal  officer  within  the  meaning  of  sec- 
tion 11  of  article  9. 

Appellant,  however,  contends  that  the  prohibition  of  the 
constitution,  when  applied  to  a  case  like  the  present,  is  merely 
directed  against  a  change  in  the  per  diem,  and  not  against  a 
change  in  the  number  of  days  to  be  designated  by  the  county 
board.  But  such  a  construction  cannot  be  correct.  It  would 
give  rise  to  schemes  for  evading  a  wholesome  provision  of  the 
fundamental  law.  The  per  diem  is  merely  the  rate  of  com- 
pensation ;  the  compensation  itself  is  the  per  diem  multiplied 
by  the  number  of  days  designated.  Appellant's  compensation, 
as  fixed,  was  not  $4.00;  it  was  $4.00  multiplied  by  200  for 
each  year  of  the  four  years.  If  the  per  diem  of  $4.00  should 
remain  the  same,  yet  any  statute  which  permitted  the  county 
board  to  increase  or  diminish  the  number  of  designated  days, 
during  the  term  of  office,  to  which  such  per  diem  should  be 
applied,  would  increase  or  diminish  the  compensation  of  the 
officer,  and  therefore,  would  be  subject  to  the  constitutional 
prohibition  above  quoted. 

We  are  of  the  opinion  that  the  amendatory  Act  of  1885  did 
not  have  the  effect  of  so  changing  section  27  of  the  Fees  and 
Salaries  Act  as  to  authorize  appellant  to  receive  any  other  or 
different  compensation  than  that  fixed  by  the  county  board. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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The  County  of  Adams 

V. 

The  City  of  Quincy. 

Filed  at  Springfield  October  31, 1889. 

1.  Special  assessment — special  taxation— for  local  improvements — 
powers  under  the  constitution  of  1848,  and  that  of  1870.  Under  the  tax- 
ing power  conferred  upon  cities,  etc.,  by  section  5,  article  9,  of  the  con- 
stitution of  1848,  special  assessments  imposing  unequal  burdens  upon 
property  were  not  authorized  ;  but  the  power  of  cities  and  villages  to 
make  local  improvements  by  special  assessment  of  property  thereby 
benefited,  was  sustained,  as  an  exercise  of  the  right  of  eminent  domain. 

2.  But  under  the  constitution  of  1870,  special  assessments  by  cities 
and  villages  can  not  be  levied  under  the  right  of  eminent  domain,  for 
the  reason  that  property  taken  for  the  public  use  can  not  be  compen- 
sated for  in  benefits.  Benefits  are  only  allowed  as  a  set-off  to  damages 
to  property  not  taken.  Under  the  present  constitution,  the  levying  of 
special  assessments  must  be  regarded  as  a  species  of  taxation. 

3.  Same — local  public  improvements — of  the  several  modes  of  provid- 
ing therefor.  Under  section  9,  article  9,  of  the  present  constitution, 
cities  and  villages  may  be  vested  with  power  to  levy  and  collect  taxes, 
both  general  and  special.  The  former  must  be  uniform  in  respect  to 
persons  and  property,  while  taxation  of  contiguous  property  for  local 
public  improvements  has  no  limitation  as  to  uniformity  and  equality. 

4.  Under  the  power  conferred  by  this  clause  of  the  constitution,  the 
legislature  may  authorize  local  public  improvements  to  be  made  by 
special  assessments,  to  the  extent  the  property  assessed  will  be  benefited, 
or  by  special  taxation  of  contiguous  property  according  to  its  frontage 
upon  the  proposed  improvement,  or  according  to  its  value,  or  by  gen- 
eral taxation  for  corporate  purposes,  or  partly  by  general  taxation  and 
partly  by  special  assessments,  or  by  special  taxation.  Either  of  these 
modes  involves  taxation,  either  general  or  special.  Both  special  as- 
sessments and  special  taxation  are  treated  by  the  constitution  as  a  spe- 
cies of  taxation,  for  corporate  purposes. 

5.  The  power  vested  in  cities  and  villages  to  make  local  improve- 
ments by  special  assessments,  special  taxation,  etc.,  must  be  exercised 
by  the  passage  of  an  ordinance  prescribing  the  mode  to  be  pursued, 
and  whether  the  improvement  shall  be  made  by  special  assessment,  or 
by  special  taxation  of  contiguous  property,  or  general  taxation,  or  both. 
When  the  improvement  is  ordered  to  be  made  by  special  taxation,  the 
method  of  its  levy,  assessment  and  collection  is  pointed  out  in  the  act 


County  of  Adams  v.  City  of  Quincy. 


567 


Syllabus. 

as  being  tlie  same  as  prescribed  for  the  making,  levying  and  collection 
of  special  assessments. 

6.  Section  19  of  the  act  provides,  that  whenever  such  local  improve- 
ments are  to  be  made,  wholly  or  in  part,  by  special  assessment,  an  or- 
dinance shall  be  passed  to  that  effect,  specifying  therein  the  nature, 
character,  locality  and  description  of  such  improvements.  The  20th 
section  provides  for  the  appointment  of  a  committee  of  the  council  or 
board  of  trustees,  or  three  other  competent  persons,  to  make  an  esti- 
mate of  the  cost  of  the  proposed  improvement,  including  labor,  mate- 
rial, and  all  other  expenses  attending  the  same,  and  the  cost  of  making 
and  levying  the  assessment,  who  shall  report  the  same  in  writing  to  the 
council  or  board  of  trustees,  and  that  upon  approval  of  such  report  by 
the  council,  etc.,  they  may  order  a  petition  to  be  filed  in  the  county 
court,  etc.  These  several  provisions  are  alike  applicable  to  the  pro- 
ceeding by  special  assessment  and  by  special  taxation. 

7.  Same  —  "contiguous  property"  —  in  what  it  consists.  The  words 
"contiguous  property,"  as  used  in  the  statute  in  relation  to  special  tax- 
ation for  local  improvements,  are  to  be  understood  in  their  popular 
sense;  the  word  "contiguous"  meaning,  "in  actual  or  close  contact," 
"touching,"  or  "near."  If  the  improvement  is  of  a  street  or  sidewalk, 
contiguous  property  is  such  as  abuts  upon  the  street  or  sidewalk  or  is 
bounded  by  the  street. 

8.  Same — of  the  ordinance — requisites — construction.  In  case  of  spe- 
cial taxation,  the  amount  to  be  assessed  to  each  tract  or  particular  lot 
can  be  known  only  upon  the  report  of  the  cost  of  the  improvement, 
which  must  be  ascertained  and  reported  by  the  committee  to  the  city 
council  or  board  of  trustees.  The  ordinance  must  specify  the  nature, 
character,  locality  and  description  of  the  work,  fully  and  in  sufficient 
detail ;  but  the  statute  does  not  require  that  it  shall  set  forth  the  details 
and  all  the  particulars  of  the  work.  A  substantial  compliance  with 
these  provisions  is  all  that  is  required. 

9.  It  is  not  necessary  that  the  ordinance  shall  state  the  width  of  the 
streets  to  be  paved,  in  order  to  enable  the  committee  to  estimate  the 
cost  of  the  proposed  improvement.  The  width  of  the  street  may  easily 
be  ascertained  by  the  committee,  and  an  ordinance  requiring  the  pave- 
ment of  a  street  will  not  be  construed  to  require  the  pavement  of  the 
existing  sidewalk. 

10.  Same — ordinance — whether  embracing  more  than  one  improvement. 
An  ordinance  for  the  paving  of  several  streets  and  alleys,  and  parts  of 
streets,  with  the  same  material  and  in  the  same  way,  is  not  obnoxious 
to  the  objection  that  it  embraces  more  than  one  improvement,  although 
there  may  be  a  difference  in  the  width  of  the  streets  to  be  paved. 

11.  Same — report  of  committee — approval  thereof.  The  action  of  the 
city  council  in  ordering  the  filing  of  its  petition  to  the  coimty  court 
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for  the  appointment  of  commissioners  to  ascertain  the  cost  of  the  im- 
provement and  levy  the  special  tax,  may  be  regarded  as  an  approval  of 
the  report  of  the  committee. 

12.  Same — exemption — generally — and  as  to  county  court  house.  As 
the  burden  of  taxation  ought  to  fall  equally  on  all,  statutes  exempting 
persons  or  property  are  construed  with  strictness,  and  the  exemption 
should  be  denied,  unless  so  clearly  granted  as  to  be  free  from  fair 
doubt.  Such  statutes  will  be  construed  most  strongly  against  those 
claiming  the  exemption. 

13.  Although  a  special  assessment  is  in  the  nature  of  a  tax,  and  is  a 
branch  of  the  taxing  power,  yet  a  general  statute  exempting  certain 
property  does  not  exempt  it  from  liability  for  an  assessment  levied  for 
the  improvement  of  a  street  upon  which  it  abuts  or  is  contiguous. 

14.  Property  owned  by  a  county  for  a  court  house  is  not  exempt 
from  special  taxation  by  a  city,  levied  for  the  purpose  of  paving  a  street 
upon  which  the  same  abuts. 

15.  Amendment — proceedings  of  city  council.  Where  the  record  of 
the  proceedings  of  a  city  council  fails  to  show  its  action  in  approving 
the  report  of  one  of  its  committees,  the  council,  at  a  subsequent  meet- 
ing, may  amend  the  record  so  as  to  show  the  fact. 

Appeal  from  the  County  Court  of  Adams  county ;  the  Hon. 
Benjamin  F.  Beerian,  Judge,  presiding. 

Mr.  Almeron  Wheat,  for  the  appellant : 

The  court  house,  together  with  the  grounds  on  which  it  was 
erected,  not  exceeding  four  acres,  was  exempt  from  taxation 
under  the  ordinance.  2  Starr  &  Curtis'  Stat.  2027 ;  Const, 
art.  9  ;  art.  9  of  the  act  of  1872,  to  provide  for  the  incorpora- 
tion of  cities  and  villages;  People  v.  Pierce,  90  III.  85;  Lein- 
decker  v.  People,  98  id.  21;  Potwin  v.  Johnson,  106  id.  532; 
People  V.  Springer,  id.  542 ;  Herhold  v.  Chicago,  id.  517 ;  Chi- 
cago V.  People,  80  id.  384;  Chicago  v.  Lamed,  34  id.  203; 
Board  of  Trustees  v.  Board  of  Supervisors,  76  id.  184;  Guild 
V.  Chicago,  82  id.  474;  Galesburg  v.  Searles,  114  id.  219; 
County  of  McLean  v.  Bloornington,  106  id.  209. 

The  ordinance  was  defective  in  respect  to  two  things  :  First, 
it  did  not  state  the  amount  of  the  special  taxes  to  be  levied, 
or  give  any  data  by  which  the  amount  of  the  same  could  be 
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ascertained  or  determined.  {Springfield  v.  Green,  120  111.  269  ; 
Sterling  v.  Gait,  117  id.  16.)  Second,  the  ordinance  is  also 
defective  in  not  sufficiently  specifying  the  extent  and  quantity 
of  the  paving  ordered.  Sterling  v.  Gait,  117  111.  16 ;  Kanka- 
kee V.  Potter,  119  id.  324. 

An  estimate  by  the  commissioners,  of  the  cost  of  the  im- 
provement ordered,  after  the  adoption  of  the  ordinance,  is  not 
the  proper  way,  in  cases  of  special  taxation,  to  determine  the 
amount  of  taxes  to  be  apportioned ;  and  the  estimate  of  such 
cost,  by  the  commissioners  appointed  by  the  ordinance,  was 
without  authority  of  law,  and  void  as  a  means  for  furnishing 
the  commissioners  to  apportion  the  tax,  information  of  the 
amount  of  tax  to  be  apportioned.  Enos  v.  Springfield,  113  111. 
71 ;  Sterling  v.  Gait,  117  id.  16. 

If  it  was  necessary  in  this  case  that  the  commissioners  ap- 
pointed by  the  city  council  should  make  an  estimate  of  the 
cost  of  the  improvement  contemplated  by  the  ordinance,  then 
it  was  also  necessary  that  the  report  of  their  estimate  should 
be  approved  by  the  council,  before  any  petition  could  be  filed 
or  action  taken  in  the  matter  in  the  county  court.  This  was 
not  done.  Also,  whether  such  estimate  of  the  cost  of  the  im- 
provement was  necessary  or  not,  it  was  necessary  that  there 
should  be  an  order  of  the  council  for  the  filing  of  the  petition 
in  the  county  court,  before  that  court  assumed  jurisdiction  in 
the  matter.    But  there  was  none. 

If  an  estimate  of  the  cost  of  the  improvement  after  the 
adoption  of  the  ordinance  was  necessary,  and  the  proper  way 
to  determine  the  amount  of  the  tax  to  be  apportioned,  then 
the  estimate  should  be  limited  to  the  improvement  ordered, 
which  was  not  done  in  this  case.  Cities  act,  art.  9,  sec.  19 ; 
Levy  V.  Chicago,  113  111.  650;  Sterling  v.  Gait,  117  id.  16; 
Kankakee  v.  Potter,  119  id.  324;  Foss  v.  Chicago,  56  id.  354; 
Railroad  Co,  v.  Chicago,  id.  454 ;  Follanshee  v.  Chicago,  62  id. 
288. 
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The  improvement,  by  paving,  of  streets,  one  of  which  is  ten 
feet  wider  than  the  rest,  to  be  paid  for  by  special  taxation,  can 
not  legally  be  provided  for  in  one  and  the  same  ordinance. 

The  court  below  improperly  admitted  in  evidence,  against 
the  objection  of  the  county,  certain  records  and  papers.  These 
were :  First,  the  paper  on  the  fourth  page,  of  which  there 
purported  to  be  an  order  approving  the  report  of  the  commis- 
sioners appointed  to  make  an  estimate  of  cost ;  second,  the 
proceedings  of  the  city  council,  at  its  special  meeting,  held 
October  25,  1887,  and  the  call  for  the  meeting ;  and  third,  the 
paper  written  by  the  city  clerk  and  pasted  in  the  journal. 

Mr.  J.  Sibley,  for  the  appellee : 

The  objection  that  the  ordinance  passed  by  the  city  council 
of  Quincy,  June  6,  1887,  is  void,  because  it  did  not  fix  th^  cost 
of  the  proposed  improvement,  or  furnish  any  sufficient  data 
from  which  the  commissioners  appointed  by  the  county  court 
to  assess  and  apportion  the  special  tax  against  the  property 
contiguous  to  and  touching  on  the  line  of  the  contemplated 
improvement,  is  not  well  taken.  White  v.  People,  94  111.  604; 
Craw  V.  Tolono,  96  id.  255;  Enos  v.  Spriiujifield,  113  id.  65; 
Galeshurg  v.  Searlcs,  114  id.  217;  Watson  v.  Chicago,  115  id. 
78;  Sterling  v.  Gait,  117  id.  11;  Kankakee  v.  Potter,  119  id. 
324 ;  Springfield  v.  Green,  120  id.  269  ;  Springfield  v.  Mathus, 
124  id.  88  ;  Wilbur  v.  Springfield,  123  id.  395. 

The  ordinance  is  not  void  on  the  ground  that  it  embraces 
more  than  one  improvement,  nor  because  Broadway  street  is 
a  few  feet  wider  than  Hampshire  or  Sixth  street.  The  im- 
provement contemplated,  although  portions  of  these  streets 
are  included  in  the  ordinance,  evidently  was  intended  as  but 
one  single  improvement.  Prout  v.  People,  83  111.  155  ;  People 
V.  Sherman,  id.  167  ;  Ricketts  v.  Hyde  Park,  85  id.  110  ;  Wilbur 
V.  Springfield,  123  id.  395;  Sp)ringfield  v.  Green,  120  id.  269; 
Murphy  v.  Peoria,  119  id.  509  ;  Springfield^,  Mathus,  124  id.  88. 
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The  ordinance  does  sufficiently  describe  the  nature,  char- 
acter and  locality  of  the  improvement.  Lake  v.  Decatur,  91 
111.  596;  People  v.  Sherman,  83  id.  165;  Levy  v.  Chicago,  113 
id.  650;  Railway  Co.  v.  Jacksonville,  114  id.  562. 

The  objection  that  the  report  of  the  commissioners  appointed 
by  the  city  council  to  estimate  the  cost  of  the  improvement 
was  never  approved  by  the  city  council,  is  not  sustained  by 
the  evidence  in  the  case.  It  was  shown  by  the  paper  read  in 
evidence  on  the  trial,  taken  from  the  files  in  the  office  of  the 
city  clerk,  that  the  city  council,  at  its  meeting  July  5,  1887, 
did  approve  of  this  report,  though  the  approval  was  not  at  the 
time  entered  upon  the  journals  of  the  proceedings.  If  this 
was  not  sufficient,  the  city  council  had,  like  any  other  legis- 
lative body,  the  right  to  order  its  journal  amended  according 
to  the  fact,  at  a  meeting  of  October  25,  1887,  even  after  the 
trial  had  commenced.  Turley  v.  County  of  Logan,  17  111.  151 ; 
Logansport  v.  Crockett,  64  Ind.  319;  McCormick  v.  Bay  City, 
23  Mich.  457 ;  Commissioners  v.  Hearn,  59  Ala.  371 ;  Stow  v, 
Burlington,  45  Iowa,  87 ;  Dillon  on  Mun.  Corp.  sees.  231,  234, 
note  1. 

The  objection  that  the  appellant's  property  is  exempt  from 
the  special  tax,  in  this  proceeding,  rests  upon  no  solid  foun- 
dation, in  principle  or  reason.  The  exemption  applies  only  to 
general  taxation,  and  not  to  special  taxation  for  local  improve- 
ments. Canal  Trustees  v.  Chicago,  12  111.  403  ;  Higgins  v. 
Chicago,  18  id.  276 ;  Trustees  v.  Free  Church,  20  id.  423 ;  Chi- 
cago V.  Colby,  id.  614 ;  MixY.  Ross,  57  id.  121 ;  Peoria  v.  Kidder, 
26  id.  352  ;  Scammon  v.  Chicago,  42  id.  192  ;  Wright  v.  Chicago, 
46  id.  44;  Cook  County  v.  Chicago,  103  id.  646;  11  Johns. 
77;  Cemetery  v.  Buffalo,  46  N.  Y.  506;  Roserelt  Hospital  v. 
Mayor,  84  id.  108 ;  Seamen's  Society  v.  Mayor,  116  Mass.  181 ; 
Sheehan  v.  Hospital,  50  Mo.  155 ;  First  Presbyterian  Church  v. 
Fort  Wayne,  36  Ind.  338  ;  Bridgeport  v.  Railroad  Co.  36  Conn. 
255 ;  Brightman  v.  Kenman,  22  Wis.  54 ;  Duluth  Bridge  Co. 
V.  Dubuque,  32  Iowa,  427 ;  Sioux  City  v.  School  District,  55  id. 
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150;  Northern  Liberties  v.  St.  John's  Church,  13  Pa.  St.  104; 
Patterson  v.  Society,  4  Zabr.  385 ;  State  v.  Newark,  35  N.  J. 
157;  State  v.  Newark,  3  Dutcher,  185;  Baltimore  v.  Cemetery 
€o.  7  Md.  517  ;  Lefever  v.  Ma?/or,  2  Mich.  586  ;  Cooley's  Const. 
Lim.  207,  note  3. 

The  position  assumed,  that  although  the  county  property  is 
not  exempt  from  special  assessments  for  local  improvements, 
jet  it  is  exempt  from  special  taxation  for  that  purpose,  is  not 
tenable,  as  it  makes  a  distinction  without  any  difference, — for 
the  proceeding  by  special  assessment  is  nothing  less  than  a 
tax  of  a  peculiar  nature.  People  v.  Mayor,  4  N.  Y.  419  ;  Nichols 
V.  Bridgeport,  23  Conn.  207 ;  Matter  of  Van  Antiverp,  55  N.  Y. 
"261 ;  Matter  of  St.  Joseph  Asylum,  69  id.  353  ;  Rosevelt  Hospital 
V.  Mayor,  84  id.  108  ;  Bridgeport  v.  Railroad  Co.  36  Conn.  255  ; 
State  V.  St.  Louis,  62  Mo.  244 ;  Baltimore  v.  Cemetery  Co.  7  Md. 
517;  State  v.  Newark,  35  N.  J.  157;  Weeks  v.  Milwaukee,  10 
Wis.  186;  Seamen  s  Society  v.  Mayor,  116  Mass.  181;  Palmer 
V.  Stumph,  29  Ind.  329 ;  Railroad  Co.  v.  Connelly,  10  Ohio  St. 
160;  Cooley's  Const.  Lim.  606,  650;  Dillon  on  Mun.  Corp. 
{3d  ed.)  sec.  777. 

Mr.  T.  B.  Pape,  City  Attorney,  also  for  the  appellee : 
Laws  for  the  exemption  of  property  from  taxation  are  strictly 
construed.  Hoge  v.  Railroad  Co.  99  U.  S.  348 ;  Cooley  on 
Taxation,  205,  206;  Tax  Appeal  Court  v.  Rice,  50  Md.  302; 
Miller  v.  Commonwealth,  27  Gratt.  110 ;  South  Bend  v.  Uni- 
versity, 69  Ind.  344 ;  Cook  County  v.  Chicago,  103  111.  646. 

As  to  the  distinction  between  a  general  tax  and  a  special 
tax  for  a  local  improvement,  see  Craw  v.  Tolono,  96  111.  255; 
Brooks  v.  Baltimore,  48  Md.  265 ;  Seamen's  Society  v.  Mayor, 
116  Mass.  181 ;  Lefever  v.  Mayor,  2  Mich.  587;  Sioux  City  v. 
School  District,  55  Iowa,  151;  People  v.  Auditor,  46  111.  384; 
Murphy  v.  People,  120  id.  234;  Cook  County  v.  Chicago,  103 
id.  646. 
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Mr.  Chief  Justice  Shope  delivered  the  opinion  of  the  Court : 

The  city  of  Quincy  made  application  to  the  county  court  of 
Adams  county  for  an  order  confirming  the  report  of  commis- 
sioners appointed  to  levy  a  special  tax  upon  lots,  parts  of  lots 
and  tracts  of  land  contiguous  to  and  touching  upon  the  line 
of  certain  streets  proposed  to  be  paved,  in  accordance  with  an 
ordinance  of  the  city.  The  county  of  Adams  owns  a  block  in 
the  city,  bounded  partly  by  the  street  ordered  to  be  improved, 
upon  which  block  is  situated  the  court  house  of  the  county. 
This  block  was  assessed  its  proportionate  share  of  the  cost  of 
the  proposed  improvement,  according  to  its  frontage  upon  the 
streets  to  be  improved.  The  county  appeared  and  filed  vari- 
ous objections  to  the  report,  all  of  which  were  overruled,  and 
judgment  of  confirmation  entered.  The  county  brings  the 
case  to  this  court  by  appeal,  and  assigns  for  error  the  over- 
ruling of  such  objections,  and  the  rendition  of  the  judgment. 

The  principal  point  urged  upon  our  attention  is,  that  the 
property,  being  the  property  of  the  county,  and  used  solely 
for  public  purposes,  is  exempt  from  taxation.  All  public 
buildings  belonging  to  any  county  are,  by  the  statute,  in  terms, 
exempted  from  taxation.  (Eev.  Stat.  chap.  120,  sec.  2.)  That 
the  property  here  sought  to  be  charged  with  the  cost  of  this 
local  improvement  is  exempted  by  the  statute  from  general 
taxation,  there  can  be  no  question ;  but  does  this  exemption 
extend  to  and  embrace  special  taxation  of  contiguous  property 
to  defray  the  expenses  of  such  local  improvement  ? 

This  court  has  repeatedly  held  that  special  assessments  for 
local  improvements  are  not  taxes,  in  the  strict  sense  of  that 
term,  and  that  property  held  for  a  public  use  is  not  exempt 
from  such  assessment,  although  exempt  from  taxation  for  gen- 
eral purposes.  (See  Canal  Trustees  v.  Chicago,  12  111.  403; 
Higgins  v.  Chicago,  18  id.  276;  Chicago  v.  Colby,  20  id.  614; 
Peoria  Y,  Kidder,  26  id.  351 ;  Scammon  v.  Chicago,  42  id.  192 ; 
Wright  v.  Chicago,  46  id.  44;  Mix  v.  Ross,  57  id.  121.)  And 
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that  other  property  exempted  by  statute  from  general  taxation, 
fiuch  as  church  property,  etc.,  may  be  specially  assessed  for 
local  improvements.  Ottawa  v.  Trustees,  20  111.  423 ;  Cooh 
County  V.  Chicago,  103  id.  646  ;  McLean  County  v.  Blooming- 
ton,  106  id.  209.  See,  also,  Boston  Seaynan  Society  v.  Mayor y 
116  Mass.  181. 

Section  5,  of  article  9,  of  the  constitution  of  1848,  provided 
that  "the  corporate  authorities  of  counties,  townships,  school 
districts,  cities,  towns  and  villages  may  be  vested  with  power 
to  assess  and  collect  taxes  for  corporate  purposes,  such  taxes 
to  be  uniform  in  respect  to  persons  and  property  within  the 
jurisdiction  of  the  body  imposing  the  same."  A  tax  for  the 
opening  or  improvement  of  a  public  street,  or  other  local  im- 
provement, may  be  said  to  be  a  tax  for  a  corporate  purpose, 
and  while  this  clause  of  the  constitution  authorized  the  leg- 
islature to  invest  municipal  corporate  authorities  with  power 
to  assess  and  collect  taxes  for  corporate  purposes,  that  power 
was  limited  and  restricted  in  this,  that  such  taxes  must  be 
uniform  in  respect  of  persons  and  property.  This  prohibited 
the  levy  of  special  assessments  upon  property  to  be  benefited 
by  the  proposed  improvement,  when  it  would  have  to  bear 
more  than  its  proportionate  share  of  the  burden.  It  is  plain 
that  under  this  provision,  special  assessments  imposing  un- 
equal burdens  upon  property  could  not  be  sustained,  under 
the  power  of  taxation  given  by  the  clause  of  the  constitution 
quoted.  This  court,  however,  sustained  the  power  of  cities 
and  villages  to  make  local  improvements  by  special  assess- 
ments, referring  such  power  to  the  exercise  of  the  right  of  emi- 
nent domain.  {Chicago  v.  Lamed,  34  111.  276.)  In  that  case 
this  court  said :  "Entertaining  no  doubt  that  this  grant  of 
power  to  the  city  council  is  against  the  fundamental  law  reg- 
ulating the  subject  of  taxation,  we  are  compelled,  by  a  sense 
of  our  own  duty,  so  to  declare,  and  to  hold  an  assessment  for 
improvement  made  on  the  basis  of  the  frontage  of  the  lots 
upon  the  street  to  be  improved,  invalid,  as  containing  neither 
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the  element  of  equality  nor  uniformity,  if  assessed  under  the 
taxing  power ;  and  if  in  exercise  of  the  right  of  eminent  do- 
main, equally  invalid,  no  compensation  whatever  being  pro- 
vided or  even  contemplated  by  the  charter."    Ibid.  282. 

Charters  conferring  powers  to  levy  special  assessments  for 
local  public  improvements  by  cities  and  villages  for  special 
benefits  thereby  conferred,  were  sustained  and  the  power  held 
to  be  properly  exercised  under  the  right  of  eminent  domain. 
In  that  view,  the  assessment  upon  a  lot  was  not  regarded  as 
a  burden  or  tax,  in  the  strict  sense,  for  the  reason  that  the 
owner  would  receive  benefits  at  least  equal  to  the  sum  levied 
or  assessed  upon  his  property.  Hence  we  find,  in  many  cases 
arising  under  the  old  constitution,  the  statement  that  special 
assessments  are  not  taxes,  etc.  It  is  apparent  that  to  have 
held  them  to  be  taxes  would  have  been  to  deny  their  validity. 
As  the  constitution  of  1848  did  not  require  that  the  compen- 
sation for  property  taken  for  public  use  should  be  in  money, 
the  power  to  levy  special  assessments  on  contiguous  property 
equal  to  the  benefit  conferred  by  the  improvement,  might  well 
be  referred  to  the  power  of  eminent  domain,  and  thereby  sus- 
tain the  constitutionality  of  laws  authorizing  such  levies  and 
assessments.  Under  the  present  constitution,  property  taken 
for  public  use  can  not  be  compensated  for  in  benefits.  Bene- 
fits are  only  allowed  as  a  set-off,  or  reduction  of  damages,  to 
such  parts  of  the  property  as  are  not  taken.  In  cases  where 
benefits  are  sought  to  be  charged,  the  land  owner  must  appear 
to  be  entitled  to  damages,  otherwise  he  can  not  be  charged 
with  benefits.  Here,  the  county  is  claiming  no  damage  of  the 
city,  and  therefore  it  can  not  be  charged  with  benefits.  It 
follows,  therefore,  that  since  the  adoption  of  the  present  con- 
stitution the  power  to  make  special  assessments  for  local 
improvements  can  not  be  referred  to  and  sustained  under  the 
right  of  eminent  domain. 

Under  the  present  constitution,  special  assessment  for  local 
improvements  must  be  regarded  as  a  species  of  taxation.  In 
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2  Dillon  on  Mun.  Corp.  (3d  ed.)  sec.  735,  the  author  says: 
"And  it  is,  as  we  shall  presently  see,  by  virtue  of  a  branch 
of  this  great  power  (of  taxation)  that  local  assessments  upon 
property  specially  benefited,  or  legislatively  declared  to  be 
specially  benefited,  are  imposed,  in  order  to  pay  the  expense 
of  making  local  improvements  of  a  public  nature  within  the 
municipality,  adjoining  or  near  the  property  assessed." 

The  constitution  of  1870  (art.  9,  sec.  9,)  provides,  that  "the 
General  Assembly  may  vest  the  corporate  authorities  of  cities, 
towns  and  villages  with  power  to  make  local  improvements  by 
special  assessment,  or  by  special  taxation  of  contiguous  prop- 
erty, or  otherwise.  For  all  other  corporate  purposes,  all  mu- 
nicipal corporations  may  be  vested  with  authority  to  assess 
and  collect  taxes ;  but  such  taxes  shall  be  uniform  in  respect 
to  persons  and  property  within  the  jurisdiction  of  the  body 
imposing  the  same."  This  clause  of  the  constitution  is  radi- 
cally different  from  the  clause  in  the  constitution  of  1848,  re- 
lating to  the  same  subject  matter,  and  hereinbefore  quoted, 
and  under  which  the  former  rulings  referred  to  arose.  As  to 
such  special  taxation  of  contiguous  property  for  local  improve- 
ments there  is,  in  the  present  constitution,  no  limitation  as  to 
equality  and  uniformity,  while  for  all  other  municipal  purposes 
taxation  is  required  to  be  uniform  in  respect  to  persons  and 
property,  as  was  provided  in  the  prior  constitution.  Taxa- 
tion for  general  corporate  purposes  must  therefore  be  uniform., 
while  for  local  improvements  it  may  be  by  special  tax  or  by 
way  of  special  assessment  upon  the  contiguous  property.  Thus 
such  special  assessments  are  clearly  recognized  as  a  mode  of 
municipal  taxation. 

In  the  case  of  County  of  McLean  v.  Bloomington,  supra,  this 
court  says  :  "The  distinction  between  taxation  and  special  as- 
sessment is  clearly  made  in  the  constitution,  (sees.  1,  5,  9, 
art.  9,)  and  while  providing  that  the  General  Assembly  may 
exempt  the  property  of  the  State,  counties  and  other  munici- 
pal corporations  from  the  former,  (sec.  3,  supra,)  makes  no 
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such  provision  in  regard  to  the  latter,  but  on  the  contrary,  by 
section  9,  supra,  authorizes  the  General  Assembly  to  'vest  the 
corporate  authorities  of  cities,  towns  and  villages  with  power 
to  make  local  improvements  by  special  assessments,' — clearly 
recognizing  special  assessments,  without  any  restriction  as  to 
the  property  to  be  assessed."  What  is  there  said  is  equally 
applicable  in  respect  to  special  taxation  for  local  improve- 
ments. (See  White  v.  The  People,  94  111.  612  ;  Eev.  Stat.  chap. 
24,  art.  8,  sec  5.)  So  in  Illinois  Central  Railroad  Co.  v.  City 
of  Decatur,  126  111.  92,  it  was  expressly  ruled  that  the  ex- 
emption of  the  Illinois  Central  railroad  from  taxation  had  no 
application  to  special  assessment  of  contiguous  property  im- 
posed by  the  city  for  local  improvements. 

Under  this  grant  of  power  (sec.  9,  art.  9,)  the  legislature 
may  authorize  local  public  improvements  to  be  made  by  special 
assessments  to  the  extent  the  property  assessed  will  be  bene- 
fited, or  by  special  taxation  of  contiguous  property  according 
to  its  frontage  upon  the  proposed  improvement  or  according 
to  its  value,  or  by  general  taxation  for  corporate  purposes,  or 
partly  by  general  taxation  and  partly  by  special  assessment 
or  special  taxation.  Either  one  of  these  modes  involves  tax- 
ation, either  general  or  special.  [White  v.  People,  94  111.  617.) 
The  levy  of  such  local  assessment  or  special  tax  is  not  a  taking 
of  private  property  for  public  use  under  the  right  of  eminent 
domain,  but  is  an  exercise  of  the  taxing  power.  (2  Dillon  on 
Mun.  Corp.  sec.  596;  Allen  v.  Drew,  44  Vt.  175.)  It  is  true 
that  special  taxation  differs,  in  some  respects,  from  special 
assessments,  when  made  for  the  purposes  of  local  improve- 
ment ;  but  both  are  placed  by  the  constitution  in  the  same 
category  and  class.  They  are  both  treated  as  a  species  of 
taxation  for  corporate  purposes. 

The  question,  however,  remains,  whether  the  legislature,  in 
the  exercise  of  the  power,  has  exempted  the  property  held  for 
county  purposes  from  either  special  assessments  or  special 
taxation  for  local  improvements.  On  this  subject  it  is  said 
37—130  111. 
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by  Dillon  (2  Mun.  Corp.  sees.  776,  777) :  "As  the  burden  of 
taxation  ought  to  fall  equally  on  all,  statutes  exempting  per- 
sons or  property  are  construed  with  strictness,  and  the  exemp- 
tion should  be  denied  unless  so  clearly  granted  as  to  be  free 
from  fair  doubt.  Such  statutes  will  be  construed  most  strongly 
against  those  claiming  the  exemption.  Although  an  'assess- 
ment' is  in  the  nature  of  a  tax,  and  is  authorized  by  or  is  a 
branch  of  the  taxing  power,  yet  a  general  statute  exempting 
certain  property  (as,  for  example,  churches,)  from  taxation  by 
any  law  of  the  State,  does  not  exempt  it  from  liability  for  a 
street  assessment.  So  the  exemption  of  property  of  a  cem- 
etery company  from  'any  tax  or  public  imposition  whatever,* 
does  not  exempt  it  from  a  paving  tax  for  improving  a  street 
in  front  of  the  property,  the  court,  in  an  opinion  elaborately 
examining  the  subject,  holding  that  the  intent  of  the  legisla- 
ture was  to  exempt  the  property  from  all  taxes  or  imposition 
for  the  purpose  of  revenue,  but  not  to  exonerate  it  from  charges 
inseparably  incident  to  its  location  with  respect  to  other  prop- 
erty." See,  also.  Trustees  v.  McConnel,  12  111.  138;  Univer- 
sity V.  People,  80  id.  333;  Mayor  v.  Brooklyn,  4  Corns.  419; 
Sharp  V.  Spear,  4  Hill,  76  ;  In  re  M.  E.  Church,  66  N.  Y.  395  ; 
Boston  Society  v.  Boston,  116  Mass.  181;  Buffalo  City  Ceme- 
tery V.  Buffalo,  46  N.  Y.  503;  Ottaiva  v.  Spencer,  40  111.  211 ; 
McLean  County  v.  Bloomington,  supra ;  People  v.  Western  So- 
ciety, 87  111.  246. 

The  statute  relied  on  as  creating  the  exemption  is  not  found 
in  the  law  authorizing  special  taxation,  but  in  the  chapter  re- 
lating to  the  general  subject  of  revenue ;  and  while  all  are 
parts  of  the  same  revision,  it  was,  we  have  no  doubt,  intended 
to  apply  to  taxation  for  general  revenue.  The  tax  sought  to 
be  collected  in  this  case  is  for  a  special  purpose, — the  improve- 
ment of  certain  parts  of  certain  streets  within  the  city,  upon 
which  the  particular  property  abuts.  If  collected  it  will  form 
no  part  of  the  general  revenue  of  the  city.  If  the  legislature 
had  intended  to  exempt  property  used  for  public  purposes  from 
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special  taxation  or  assessment,  very  different  language,  it 
seems  to  us,  would  have  been  employed,  so  as  to  exclude  all 
doubt  upon  the  subject.  The  city  authorities  have  deter- 
mined that  the  property  of  the  county  will  be  benefited  by  the 
special  tax  levy, — at  least  they  have  exercised  a  power  clearly 
delegated  by  the  legislature,  and  that  is  conclusive,  in  the  ab- 
sence of  fraud  or  abuse  of  the  power  thus  vested  in  them. 

We  are  of  opinion  that  the  property  of  the  county  is  liable 
to  special  taxation,  as  other  property,  and  that  there  is  no 
warrant  for  the  exemption  claimed.  This  disposes  of  the 
principal  question,  but  various  minor  objections  are  urged  to 
the  proceeding  and  to  the  legality  of  most  of  the  steps  taken 
to  make  and  confirm  this  assessment,  some  of  which  will  be 
noticed. 

The  legislature,  under  ample  constitutional  authority,  have, 
by  section  1  of  article  9  of  the  Cities  and  Village  act,  vested 
the  corporate  authorities  of  cities  and  villages  "with  power  to 
make  local  improvements  by  special  assessment  or  by  special 
taxation,  or  both,  of  contiguous  property,  or  general  taxation, 
or  otherwise,  as  they  shall  by  ordinance  prescribe."  This 
power  must  be  exercised  by  the  passage  of  an  ordinance  pre- 
scribing the  mode  to  be  pursued,  and  whether  the  improvement 
shall  be  made  by  special  assessment  or  by  special  taxation  of 
contiguous  property,  or  general  taxation,  or  both.  The  word 
"contiguous"  is  here  used  in  its  popular  sense,  and  means,  "in 
actual  or  close  contact,"  "touching,"  "adjacent"  or  "near." 
If  the  improvement  is  of  a  street  or  sidewalk,  contiguous  prop- 
erty is  such  as  abuts  upon  the  street  or  sidewalk  or  is  bounded 
by  the  street.  When  the  ordinance  provides  that  the  im- 
provement shall  be  made  by  general  taxation,  the  cost  there- 
of is  added  to  the  general  appropriation  bill  of  such  city  or 
village,  and  is  to  be  levied  and  collected  with,  and  as  a. part 
of,  the  general  taxes  of  the  city  or  village.  When  the  local 
improvement  is  ordered  to  be  made  by  special  taxation,  the 
method  of  its  levy,  assessment  and  collection  is  specially 
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pointed  out  in  the  act  as  being  the  same  as  prescribed  for  the 
making,  levying  and  collection  of  special  assessments.  (Sees. 
18  to  51.)  The  provisions  relating  to  special  assessments,  so 
far  as  they  may  be  applicable,  are  required  to  be  observed  in 
cases  of  special  taxation.  Section  19  of  the  act  provides,  that 
whenever  such  local  improvements  are  to  be  made,  wholly  or 
in  part,  by  special  assessment,  an  ordinance  shall  be  passed 
to  that  effect,  specifying  therein  the  nature,  character,  locality 
and  description  of  such  improvements.  Provision  is  made  by 
the  20th  section  for  the  appointment  of  a  committee  of  the 
council  or  board  of  trustees,  or  three  competent  persons,  to 
make  an  estimate  of  the  cost  of  the  improvement  contem- 
plated by  the  ordinance,  including  labor,  material  and  all 
other  expenses  attending  the  same,  and  the  cost  of  making 
and  levying  the  assessment,  who  shall  report  the  same  in 
writing  to  the  council  or  board  of  trustees.  Upon  approval 
of  such  report  by  the  council  or  board  of  trustees,  they  may 
order  a  petition  to  be  filed  in  the  county  court,  etc.  These 
several  provisions  are  alike  applicable  to  the  proceeding  by 
special  assessment  and  by  special  taxation.  It  is  manifest 
that  in  cases  of  special  taxation  the  amount  to  be  assessed 
against  each  particular  tract  or  lot  can  be  known  only  upon 
«  report  of  the  cost  of  the  improvement,  etc.,  and  must  be  as- 
certained and  reported  by  the  committee  to  the  city  council 
or  board  of  trustees.  The  ordinance  passed  in  this  case  speci- 
fies the  nature,  character,  locality  and  description  of  the  work 
fully  and  in  sufficient  detail.  As  said  in  City  of  Kankakee  v. 
Potter,  119  111.  328 :  "It  is  not  expected  that  an  ordinance 
of  this  kind  should  set  forth  the  details  and  all  the  particulars 
of  the  work.  Indeed,  this  is  not  contemplated,  and  the  statute 
requires  nothing  of  the  kind.  A  substantial  compliance  with 
these  provisions  is  all  that  is  required." 

It  was  not  necessary  for  the  ordinance  passed  by  the  city 
to  state  the  width  of  the  streets  to  be  paved,  in  order  to  enable 
the  committee  to  estimate  the  cost  of  the  proposed  improve- 
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ment.  The  width  of  the  street  was  a  matter  of  easy  ascer- 
tainment. The  ordinance  required  the  paving  of  the  street, 
and  can  not,  we  think,  be  construed  to  require  the  paving  of 
the  then  existing  sidewalks.  It  was  clearly  not  so  understood 
by  any  of  the  city  authorities  or  by  anyone  acting  for  them. 
We  are  of  opinion  that  the  ordinance  was  in  this  particular 
sufficiently  definite  and  certain.  See  Jacksonville  Ry.  Co.  v. 
Jacksonville,  114  111.  562. 

It  is  said  by  appellant's  counsel,  that  as  one  of  the  streets  is 
ten  feet  wider  than  the  rest,  improvements  to  be  paid  for  by 
special  taxation  can  not  legally  be  provided  for  in  one  and  the 
same  ordinance.  In  City  of  Spriiicifield  v.  Green,  120  111.  269,  it 
was  held  that  an  ordinance  providing  for  the  paving  of  several 
streets  and  alleys,  and  parts  of  streets,  with  the  same  material, 
and  in  the  same  way,  is  not  obnoxious  to  the  objection  that 
it  embraces  more  than  one  improvement,  although  there  may 
be  a  difference  in  the  width  of  the  streets  proposed  to  be  paved, 
and  the  cost  of  paving  certain  railway  tracks  is  excluded  from 
the  assessment  in  respect  of  some  of  said  streets.  We  regard 
this,  and  the  subsequent  case  of  Wilbur  v.  City  of  Springfield, 
123  111.  395,  as  determining  the  question  here  presented,  ad- 
versely to  the  contention  of  counsel. 

It  is  also  said  that  the  application  to  the  county  court  was 
made  before  the  city  council  had  approved  the  report  of  the 
commissioners  appointed  by  them  to  make  an  estimate  of  the 
cost  of  the  proposed  improvement.  The  petition  to  the  county 
court  showed  that  the  city  council  had  approved  of  the  report 
of  its  committee,  and  there  was  evidence  before  that  court 
tending  to  support  this  contention.  This  objection  does  not 
go  to  the  merits,  and  we  see  no  reason  why  the  action  of  the 
city  council  in  ordering  the  presentation  of  its  petition  to  the 
county  court  was  not  of  itself  an  approval  of  the  action  of 
the  commissioners.  However  this  may  be,  it  was  shown  that 
the  city  council,  at  its  meeting  in  July,  1887,  approved  said 
report.    The  right  of  the  city  council  to  amend  the  records  of 
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its  meetings,  to  make  them  accord  with  the  fact,  is  not  ques- 
tioned, and  it  is  shown  that  the  record  was  amended  by  order 
of  the  city  council  so  as  to  show  a  formal  approval  of  the  re- 
port made  by  the  committee  appointed  by  the  council  to  levy 
said  special  tax,  prior  to  the  application  to  the  county  court. 

Upon  full  consideration  of  the  entire  record  and  of  the  points 
made  by  counsel,  we  find  no  substantial  objection  to  the  pro- 
ceedings, and  no  error  for  which  the  judgment  should  be  re- 
versed, and  it  will  therefore  be  affirmed. 

Judgment  affirmed. 


Wilson  Ames 

V. 

EoBERT  Moir  et  al. 
Filed  at  Ottawa  October  31, 1889. 

1.  CONTEACTS — contract  in  writing — not  signed  by  the  party  sought  to 
be  charged.  Where  one  party  gives  another  his  written  agreement  to 
purchase  personal  property,  in  which  the  buyer  and  seller  are  both 
named,  and  the  price  to  be  paid  and  the  time  of  the  delivery  are  fixed, 
such  written  contract  will  bind  the  seller  receiving  it,  the  same  as  if  he 
also  had  signed  it.  Such  a  paper  is  a  written  contract,  within  the  mean- 
ing of  the  first  section  of  the  Limitation  act  of  November  5,  1849. 

2.  Sales — refusal  of  buyer  to  pay — on  delivery  or  offer  to  deliver — 
rights  and  remedies  of  the  seller.  A  contract  for  the  sale  of  goods  can 
not  be  rescinded,  and  at  the  same  time  an  action  be  maintained  upon 
it  for  the  contract  price  of  the  goods.  But  where  the  purchaser  fraud- 
ulently obtains  possession  without  paying,  delivery  and  payment  being 
concurrent  acts,  the  vendor  may  repossess  himself  of  the  property  by 
replevin,  and  thereby  preserve  his  lien  for  the  price,  without  rescinding 
the  sale. 

3.  Where  the  buyer  of  goods  refuses  to  pay  on  delivery,  or  an  offer 
to  deliver  the  goods,  the  vendor  may  store  the  same  for  the  buyer,  give 
notice  that  he  has  done  so,  and  then  recover  the  full  contract  price ;  or 
he  may  keep  the  goods,  and  recover  the  excess  of  the  contract  price 
over  and  above  the  market  price  of  the  goods  at  the  time  and  place  of 
delivery ;  or  the  vendor  may  sell  the  goods  to  the  best  advantage,  and 
recover  of  the  vendee  the  loss,  if  the  goods  fail  to  bring  the  contract 
price. 
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4.  The  vendor's  remedy,  after  a  re-sale,  made  in  the  absence  of  an 
express  reservation  of  the  right,  is  in  assumpsit  on  the  original  contract, 
which  will  not  be  rescinded  by  the  re-sale.  So  when  the  vendor  is  un- 
able to  regain  possession  of  his  goods  wrongfully  taken,  for  the  reason 
that  the  fraudulent  vendee  has  pledged  them  to  an  innocent  party, 
without  notice  of  the  vendor's  rights,  the  latter,  notwithstanding  he 
may  have  replevied  the  goods,  may  sue  the  vendee  for  the  original 
price,  when  such  vendor  is  finally  defeated  in  his  action  of  replevin. 

5.  Same — fraud  on  part  of  buyer — evidence  to  establish  it.  Under  a 
contract  to  purchase  one  hundred  barrels  of  highwines  at  a  given  price 
per  gallon,  the  vendor  to  deliver  within  a  given  time  after  being  called 
on  for  that  purpose,  the  purchaser  induced  the  agents  of  the  vendor  to 
deliver  the  highwines,  and  before  the  delivery  was  completed,  absented 
himself,  so  that  no  demand  of  payment  could  be  made.  The  vendor's 
agent  then  placed  the  goods  in  the  vendee's  warehouse,  in  the  charge 
of  the  porter  of  the  warehouse,  till  the  next  morning.  During  the  night 
the  vendee  shipped  all  the  goods  to  distant  points,  drawing  money  on 
bills  drawn  by  him  on  the  consignee  :  Held,  that  the  debt  of  the  vendee 
was  not  entirely  created  until  the  highwines  were  placed  in  his  posses- 
sion, and  that  these  were  facts  from  Avhich  the  jury  might  infer  fraud, 
within  the  meaning  of  the  Bankrupt  law. 

6.  On  an  issue  whether  a  debt  was  created  by  the  fraud  of  the  de- 
fendant, within  the  meaning  of  the  Bankrupt  law,  any  evidence  is  com- 
petent which  tends  to  establish  fraud  on  his  part.  Its  sufficiency  to 
prove  fraud  is  a  question  for  the  jury. 

7.  Agency — authority  of  agent.  A  defendant  offered  to  prove  that 
he  settled  a  prior  suit  of  replevin  with  the  plaintiff's  agents  a  short  time 
after  it  was  commenced,  which  the  court  refused  to  allow.  No  author- 
ity was  shown  in  the  agents  to  make  any  settlement:  Held,  that  the 
proposed  evidence  was  properly  refused.  Without  authority  the  alleged 
agents  could  not  bind  their  supposed  principal. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  Kirk  Hawes,  Judge,  presiding. 

Mr.  John  C.  Eeid,  and  Mr.  William  H.  Barnum,  for  the 
appellant : 

The  paper  in  this  case  is  not  "other  evidence  of  indebted- 
ness in  writing,"  within  the  meaning  of  the  Statute  of  Limita- 
tions. It  is  not  a  contract,  for  want  of  mutuality.  Derickson 
V.  Krause,  4  Bradw.  510  ;  Olney  v.  Howe,  89  111.  560  ;  McKin- 
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ley  V.  Watkins,  13  id.  142;  1  Parsons  on  Contracts,  (5th  ed.) 
449,  582;  WaggemanY.  Bracken,  52  111.  469  ;  Railroad  Co.  v. 
Johnson,  34  id.  389 ;  Dunning  v.  Price,  56  id.  338 ;  Jassoy  v. 
Horn,  64  id.  379  ;  Board  v.  Shipley,  77  Ind.  550  ;  StaggY.  Comp- 
ton,  81  id.  171 ;  Pidse  v.  Miller,  81  id.  190  ;  Board  v.  Mi^/er, 
87  id.  257;  McCurdy  v.  Bowes,  88  id.  583;  i^i^/Zi  v.  Board, 
92  id.  580  ;  Heckleman  v.  Board,  94  id.  36  ;  Higham  v.  Harris, 
108  id.  247;  Tomlinson  v.  101  id.  538. 

Moir  &  Co.  never  became  a  party  to  the  writing,  they  never 
having  signed  it,  so  as  to  make  it  binding  on  them.  Thomas 
V.  Caldwell,  50  111.  140 ;  Kalamazoo  v.  McCallister,  40  Mich. 
84;  Baker  v.  Johnson  County,  33  Iowa,  151;  Iron  Works  v. 
Newhall,  34  Conn.  70 ;  De  Burski  v.  Pai^e,  47  Barb.  172. 

When  a  sale  is  rescinded  for  fraud,  no  recovery  can  be  had 
on  the  contract  for  the  price  agreed  upon.  Doane  v.  Lock- 
wood,  115  111.  490;  Kellogg  Y.  Turpie,  93  id.  265;  Holier  y, 
Tuska,  87  N.  Y.  166  ;  Bowen  v.  Mandeville,  95  id.  240  ;  Butler 
V.  Hildreth,  5  Mete.  49. 

Keplevin  to  gain  possession  of  the  goods  is  evidence  of  a 
rescission  of  the  sale.  Foundry  Co.  v.  Hersee,  103  N.  Y.  27; 
Powers  V.  Benedict,  88  id.  605 ;  Burnett  v.  Smith,  4  Gray,  52. 

Messrs.  Edsall  &  Edsall  for  the  appellees : 
A  written  contract  signed  by  only  one  of  the  parties  thereto, 
but  accepted  and  acted  upon  by  the  other,  is  the  con'ract  of 
both  parties,  and  subject  to  all  the  incidents  of  written  con- 
tracts, and  consequently  can  not  be  varied  by  parol.  Bran- 
don Manf.  Co.  v.  Morse,  48  Vt.  322;  Ahrams  v.  Pomeroy,  13 
111.  133;  McCloskey  v.  McCormick,  37  id.  66;  Liverpool  Bank 
V.  Eccles,  4  H.  &  N.  139 ;  Harnor  v.  Groves,  80  E.  C.  L.  667 ; 
Hooker  v.  Hyde,  61  Wis.  204;  Bishop  on  Contracts,  (1st  ed.) 
chap.  13,  sees.  167,  173;  Bishop  on  Contracts,  (enlarged  ed.) 
sees.  342,  364;  Leake  on  Law  of  Contracts,  183,  184. 

The  contract  appears  to  have  been  fully  executed  or  per- 
formed on  the  part  of  appellees.    In  such  case,  mutuality  in 
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its  obligations  becomes  immaterial.  Mills  v.  Blackall,  63  E. 
C.  L.  358. 

The  limited  option  as  to  time  of  delivery  of  the  wines  with- 
in the  month  of  July  did  not  vitiate  the  contract.  Logan  v. 
Musick,  81  111.  415. 

The  action  was  founded  on  a  simple  contract  in  writing, 
and  not  upon  promises  not  in  writing,  and  therefore  the  case 
is  governed  by  the  first  section  of  the  ^jimitation  law  of  No- 
vember 5,  1849,  prescribing  sixteen  years'  limitation,  and  not 
by  the  second  section,  prescribing  a  limitation  of  five  years. 
Gross'  Stat.  (ed.  of  1869,)  430. 

The  sixteen  years'  limitation  applies  to  actions  founded  on 
executory  contracts  in  writing,  of  this  character,  signed  only 
by  the  defendant,  and  to  cases  where  it  requires  proof  not  ap- 
pearing upon  the  face  of  the  papers  sued  on,  to  make  out  a 
cause  of  action.  Railroad  Co.  v.  Johnson,  34  111.  389 ;  Dun- 
ning V.  Price,  56  id.  338  ;  Wing  v.  Evans,  73  Iowa,  409  ;  Pre- 
vatt  V.  Runyon,  12  Ind.  174. 

The  acts  or  declarations  of  an  assumed  agent  who  has  no 
authority  can  not  be  made  the  basis  of  an  estoppel.  Railroad 
Co.  Y.Hay,  119  111.  494. 

The  contract  was  a  sale  for  cash,  and  not  upon  credit. 
When  the  one  hundred  barrels  of  highwines  were  called  for 
by  Ames,  and  selected  and  identified,  and  delivered  at  Ames' 
store  by  appellees'  agents  as  the  goods  sold  under  this  con- 
tract, the  general  property  in  the  wines  passed  "to  Ames,  while 
a  lien  for  the  contract  price,  or  a  special  property  therein,  re- 
mained in  the  appellees  until  the  goods  were  paid  for  or  the 
lien  was  waived.  Benjamin  on  Sales,  (ed.  of  1888,  Bennett's 
^  notes,)  sees.  1,  358,  796;  Wade  v.  Moffett,  21  111.  110;  IVeh- 
ster  V.  Granger,  78  id.  230 ;  Hare  on  Contracts,  pp.  436,  446- 
451,  455. 

Ames  failing  to  pay  for  the  highwines,  as  required  by  the 
contract,  when  the  same  were  delivered  under  the  contract 
with  the  expectation  of  immediate  payment,  the  appellees,  as 
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against  him,  had  the  right  to  retain  (or  regain,  if  necessary,) 
the  possession  of  the  goods,  sell  them  at  the  market  price,  and 
sue  him  on  the  contract,  and  recover  that  portion  of  the  con- 
tract price  not  paid  by  the  application  thereto  of  the  net  pro- 
ceeds of  the  re-sale.  Bagley  v.  Findlay,  82  111.  524;  Ullmann 
V.  Kent,  60  id.  271 ;  Saladin  v.  Mitchell,  45  id.  79;  Canadian 
Bank  v.  McCrea,  106  id.  283  ;  Benjamin  on  Sales,  (2d  ed.)  p. 
730,  sees.  788,  794 ;  Ijustin  v.  McAndrews,  44  N.  Y.  72 ;  Hare 
on  Contracts,  449. 

The  right  of  a  vendor,  under  such  circumstances,  when  pay- 
ment is  refused,  to  re-sell  the  goods  to  enforce  his  vendor's 
lien,  is  undeniable.  Bagley  v.  Findlay,  82  111.  524 ;  Benjamin 
on  Sales,  sees.  787,  788,  791. 

The  very  existence  of  a  vendor's  lien  presupposes  a  valid 
contract  of  sale.  In  contemplation  of  law,  the  vendor  makes 
the  re-sale  as  the  vendee's  pledgee  or  agent,  thus  recognizing 
the  general  property  in  the  goods  to  be  in  the  vendee,  and 
that  the  contract  of  sale  is  still  subsisting.  And  such  re-sale, 
to  enforce  a  vendor's  lien,  will  not  operate  as  a  rescission  or 
disaffirmance  of  the  original  contract  of  sale.  Ibid. ;  McLean 
v.  Dunn,  13  E.  C.  L.  710  ;  Ullmann  v.  Kent,  60  111.  271. 

If  notice  of  re-sale  was  necessary,  the  bringing  of  the  re- 
plevin suit  was  sufficient.  [Saladin  v.  Mitchell,  45  111.  85.) 
But  the  established  rule  in  this  State  is,  that  such  notice  is 
unnecessary.    Ullmann  v.  Kent,  60  111.  271. 

There  can  he  no  estoppel  by  the  election  of  an  inconsistent 
remedy,  without  knowledge  of  the  party's  rights,  and  of  the 
facts  affecting  the  same,  so  that  he  may  fairly  and  understand- 
ingly  make  an  election  of  remedies.  1  Bigelow  on  Estoppel, 
(2d  ed.)  503;  1  Herman  on  Estoppel,  (ed.  of  1886,)  p.  1147, 
sec.  1029  ;  2  Story's  Eq.  Jur.  sec.  1097  ;  Cowdrey  v.  Hitchcock, 
103  111.  271 ;  Foundry  Co.  v.  Hersee,  103  N.  Y.  25 ;  Hays  v. 
Midas,  104  id.  602  ;  Derickson  v.  Krause,  4  Bradw.  507 ;  Kraus 
V.  Thompson,  30  Minn.  66;  Tillotson  v.  Mitchell,  111  111.  519. 
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When  the  discharge  in  bankruptcy  is  pleaded,  the  plaintiff 
may  reply  that  the  debt  was  created  by  the  fraud  of  the  de- 
fendant. Bump  on  Bankruptcy,  (3d  ed.)  742  ;  Stewart  v.  Em- 
erson, 52  N.  H.  301;  Classen  v.  Schoenemann,  80  111.  304; 
Stokes  V.  Mason,  10  E.  I.  261 ;  Broadnax  v.  Bradford,  50  Ala. 
270. 

Intentionally  and  wrongfully  disposing  of  the  highwines 
without  the  knowledge  or  consent  of  the  plaintiffs,  in  such 
manner  as  to  destroy  their  vendors'  lien  thereon,  and  thereby 
defrauding  them  of  the  contract  price,  constitutes  such  actual 
or  positive  fraud  as  to  prevent  the  debt  thus  created  being 
barred  by  the  discharge  in  bankruptcy.  Classen  v.  Schoene- 
mann, 80  111.  304;  Darling  v.  Woodward,  54  Vt.  101. 

It  was  unnecessary  that  the  fraudulent  intent  should  have 
existed  when  the  contract  was  made.  It  was  sufficient  that 
the  fraud  was  perpetrated  when  the  debt  was  finally  created. 
Hinckley  v.  Lewis,  45  111.  327 ;  Mathews  v.  Cowan,  59  id.  342. 

The  making  of  the  contract  did  not  completely  create  the 
debt.  This  was  only  one  of  the  incipient  steps  in  that  direc- 
tion. The  debt  was  not  fully  created  until  the  wines  were 
conditionally  delivered,  when  Ames,  by  his  wrongful  act,  fraud- 
ulently converted  the  conditional  delivery  into  an  absolute  one 
in  favor  of  his  pledgee,  and  thereby  defeated  the  vendors'  lien 
without  paying  for  the  wines,  as  required  by  the  contract.  The 
debt  was  thus  created  by  the  actual  and  positive  fraud  of  the 
defendant,  within  the  meaning  of  the  Bankrupt  act.  Classen  v. 
Schoenemann,  80  111.  304;  Darling  v.  Woodward,  54  Vt.  101. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  Eobert  Moir 
&  Co.,  in  the  Superior  Court  of  Cook  county,  against  Wilson 
Ames,  to  recover  the  price  of  one  hundred  barrels  of  highwines- 
sold  by  the  plaintiffs  to  the  defendant  on  the  9th  day  of  June, 
1870.  The  action  was  brought  upon  a  contract  in  waiting,, 
which  was  as  follows :  -  • 
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"Chicago,  June  9,  1870. 
"I  have  this  day  bought  of  Robert  Moir  &  Co.  one  hundred 
(100)  barrels  highwines,  'iron  bound,'  at  one  dollar  seven  cents 
(^1.07)  per  proof  gallon.  The  conditions  of  sale  are  as  follows : 
The  buyer  can  call  from  1st  July  to  20th  of  same  month  by 
giving  three  days'  notice,  and  if  not  called  for  by  the  20th  July, 
the  seller  has  the  privilege  of  delivering  up  to  the  end  of  July 
by  giving  three  days'  notice,  to  be  delivered  in  fifty  barrel  lots. 
To  insure  the  fulfillment  of  this  contract,  a  margin  of  $300 
will  be  put  up  by  both  parties.  Wilson  Ames." 

This  instrument  of  writing,  after  it  was  executed  by  Ames 
on  the  day  it  bears  date,  was  at  once  delivered  to  the  agents 
of  Moir  &  Co.,  and  accepted  by  them.  On  the  same  day,  a 
margin  of  $300  was  put  up  by  each  party,  as  provided  in  the 
agreement.  It  also  appears,  that  on  the  15th  day  of  July, 
1870,  Ames  notified  the  agents  of  Moir  &  Co.  to  deliver  the 
highwines.  Upon  receipt  of  the  notice,  the  highwines  were, 
on  July  18,  delivered  by  Moir  &  Co.,  and  accepted  by  Ames, 
bat  Ames  has  never  paid  for  the  goods. 

This  action  was  not  commenced  until  the  13th  day  of  Jan- 
uary, 1886,  and  the  first  question  presented  by  the  record  is, 
whether  the  action  is  barred  by  the  Statute  of  Limitations, 
The  statute  in  force  at  the  time  the  agreement  was  executed, 
was  the  act  of  November  5,  1849,  sections  1  and  2  of  which 
are  as  follows : 

"Sec.  1.  All  actions  founded  upon  any  promissory  note, 
simple  contract  in  writing,  bond,  judgment,  or  other  evidence 
of  indebtedness  in  writing,  made,  caused  or  entered  into  after 
the  passage  of  this  act,  shall  be  commenced  within  sixteen 
years  after  the  cause  of  action  accrued,  and  not  thereafter. 

"Sec.  2.  All  actions  founded  upon  accounts,  bills  of  ex- 
change, orders,  or  upon  promises  not  in  writing,  express  or 
implied,  made  after  the  passage  of  this  act,  shall  be  commenced 
within  five  years  next  after  the  cause  of  action  shall  have  ac- 
crued, and  not  thereafter."    Gross'  Stat.  (ed.  1869,)  p.  1:30. 
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It  is  strenuously  insisted  in  the  argument,  that  the  paper 
executed  by  Ames  is  not  a  simple  contract  in  writing,  within 
the  meaning  of  the  first  section  of  the  act  of  1849.  The  action 
was  commenced  before  the  expiration  of  sixteen  years  after 
the  cause  of  action  accrued,  and  if  the  agreement  executed  by 
Ames  is  a  simple  contract  in  writing,  within  the  meaning  of 
section  1  of  the  act,  then  the  action  is  not  barred.  If,  on  the 
other  hand,  section  2  is  to  control,  then  the  action  is  barred. 

Bishop  on  Contracts,  (enlarged  ed.)  section  163,  defines  a 
written  contract  as  follows :  "A  written  contract  is  one  which 
in  all  its  terms  is  in  writing."  In  Ahrams  v.  Pomeroy,  13  111. 
133,  a  contract  of  guaranty,  executed  only  by  the  guarantor, 
was  held  to  be  a  written  contract,  and  that  it  could  not  be 
varied  by  parol  evidence.  In  Illinois  Central  Railroad  Co.  v. 
Johnson,  34  111.  393,  an  agreement  executed  by  the  agent  of 
the  railroad  company,  binding  it  to  transport  and  deliver  cer- 
tain goods,  was  held  to  be  a  written  contract,  within  the  pur- 
view of  the  statute  limiting  actions  on  such  contracts  to  sixteen 
years.  In  Dunning  v.  Price,  56  111.  338,  a  plea  of  Statute  of 
Limitations  of  five  years  was  held  not  to  be  a  good  plea  to  a 
count  in  an  action  of  assumpsit  on  a  written  contract,  where- 
in the  assignee  of  a  judgment  agreed  to  pay  to  the  judgment 
creditor  a  certain  sum  upon  certain  specified  conditions.  In 
Jassoy  V.  Horn,  64  111.  379,  this  court  held  that  an  action 
against  a  bank,  on  an  account  evidenced  by  the  entries  in  the 
depositor's  bank  book,  was  not,  under  the  Statute  of  Limita- 
tions of  1849,  barred  until  the  lapse  of  sixteen  years  after  the 
cause  of  action  accrued. 

It  is  true  the  contract  in  question  was  not  executed  by  Moir 
&  Co. ;  but  notwithstanding  that  fact,  we  think  it  was  their 
contract,  and  when  they  accepted  it  they  became  bound  by  its 
terms.  From  the  face  of  the  paper  the  parties  to  the  contract 
are  plainly,  indicated.  Ames  is  described  as  the  purchaser, 
and  Robert  Moir  &  Co.  as  the  sellers.  The  goods  bought  and 
sold  were  clearly  described,  and  the  amount  to  be  paid  and  the 
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time  when  the  goods  were  to  be  delivered  were  specified ;  and 
to  insure  the  fulfillment  of  the  contract  by  the  respective  par- 
ties a  margin  of  $300  was  put  up.  Indeed,  we  find  no  element 
wanting  in  the  paper  to  make  it  a  complete  and  obligatory 
contract,  binding  upon  each  of  the  parties.  When  Moir  &  Co. 
accepted  the  paper  as  a  contract,  they  became  bound  by  its 
terms  and  conditions  as  completely  as  if  they  had  in  form 
signed  the  paper.  It  was,  in  our  opinion,  a  contract  in  writ- 
ing, within  the  meaning  of  the  statute.  See,  also.  Plumb  v. 
Campbell,  129  111.  101. 

After  the  highwines  had  been  delivered,  late  in  the  afternoon 
of  July  18,  Ames  absented  himself  from  his  place  of  business, 
and  could  not  be  found  by  the  agents  of  Moir  &  Co.  to  make 
a  demand  of  payment  for  the  highwines.  They  directed  the 
porter  in  charge  of  Ames'  warehouse  to  take  care  of  the  goods 
until  morning,  when  they  would  call  for  the  pay.  When  the 
agents  called  in  the  morning,  Ames  was  nowhere  to  be  found, 
and  they  found  that  he  had  shipped  fifty  barrels  of  the  high- 
wines for  New  York,  and  the  remaining  fifty  barrels  were  loaded 
on  cars  ready  for  shipment.  Phillips  &  Carmichael  immedi- 
ately replevied  the  fifty  barrels  which  were  found  on  cars  in 
Chicago,  and  went  on  to  Detroit,  Michigan,  where  they  over- 
hauled the  other  fifty  barrels,  and  they  were  also  replevied. 
Phillips  &  Carmichael  sold  the  wines  thus  replevied  to  Shufeldt 
&  Co.  at  ninety-seven  cents  per  gallon,  the  market  price  at 
that  time,  and  deposited  the  proceeds  in  bank  to  await  the 
result  of  the  replevin  suits.  It  appears  that  between  the  time 
the  wines  were  delivered,  late  in  the  afternoon  of  July  18,  and 
the  time  the  agents  reached  Ames'  store  next  morning,  Ames 
had  sent  all  the  wines  to  the  Michigan  Central  depot,  shipped 
them,  obtained  bills  of  lading,  which  were  attached  to  drafts 
on  the  consignee  in  New  York, — one  for  $2800,  and  the  other 
for  $2900, — which  drafts  he  discounted  at  the  National  Bank 
of  Commerce  on  the  security  of  the  bills  of  lading.  The 
replevin  suits  were  defended  by  the  National  Bank  of  Com- 
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merce,  and  the  defense  interposed,  that  the  bank  was  the 
pledgee  of  the  highwines  from  Ames,  in  good  faith,  and  with- 
out notice  of  Moir  &  Co.'s  rights,  was,  in  the  end,  sustained, 
(see  Michigan  Central  Railroad  Co.  v.  Phillips,  60  111.  190,) 
and  the  money  realized  on  the  sale  of  the  highwines  to  Shu- 
feldt  &  Co.  was  turned  over  to  the  National  Bank  of  Commerce 
in  payment  of  the  drafts. 

In  view  of  the  fact  that  the  wines  were  thus  replevied  and 
sold  by  the  agents  of  Moir  &  Co.,  it  is  insisted  that  Moir  &  Co. 
elected  to  rescind  the  contract  under  which  the  highwines  were 
sold  to  Ames,  and  having  so  elected,  they  can  not  now  main- 
tain an  action  upon  it.  It  may  be  conceded  that  a  contract 
for  the  sale  of  goods  can  not  be  rescinded  and  at  the  same 
time  an  action  be  maintained  upon  it  for  the  contract  price  of 
the  goods.  But  we  do  not  understand  that  the  contract  in 
this  case  was  rescinded,  or  that  any  effort  whatever  was  made 
to  rescind  the  contract.  When  the  wines  were  delivered,  Moir 
&  Co.  were  entitled  to  payment.  The  delivery  and  payment 
were  concurrent  acts,  and  Moir  &  Co.  were  not  bound  to  part 
with  the  absolute  possession  of  the  goods  until  they  received 
the  price  named  in  the  contract.  In  other  words,  they  had  a 
lien  on  the  goods  for  the  purchase  money,  which  they  were 
under  no  obligations  to  relinquish  until  payment  was  made. 
In  Canadian  Bank  v.  McCrea,  106  111.  281,  this  court  held,  that 
where  goods  are  placed  by  the  vendor  in  the  hands  of  the 
purchaser  in  expectation  that  he  will  immediately  pay  the 
price,  and  he  fails  to  do  so,  the  vendor  is  at  liberty  to  regard 
the  delivery  as  conditional,  and  may  at  once  reclaim  the  goods. 
But  by  holding  the  possession  of  the  goods,  or  reclaiming 
them  after  the  purchaser  refuses  to  pay,  the  contract  of  sale 
is  not  thereby  rescinded.  The  vendor  merely  retains  posses- 
sion to  enforce  his  lien  as  vendor. 

What  are  the  rights  of  a  vendor  of  goods  where  the  vendee 
refuses  to  pay  upon  delivery  or  an  offer  to  deliver  goods? 
This  question  arose  in  Bagley  v.  Findlay,  82  111.  525,  and  this 
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court  held  that  the  vendor  had  three  remedies:  First,  the 
vendor  may  store  the  goods  for  the  vendee,  give  notice  that  he 
has  done  so,  and  then  recover  the  full  contract  price ;  second, 
he  may  keep  the  goods,  and  recover  the  excess  of  the  contract 
price  over  and  above  the  market  price  of  the  goods  at  the  time 
and  place  of  delivery ;  third,  the  vendor  may  sell  the  goods  to 
the  best  advantage,  and  recover  of  the  vendee  the  loss,  if  the 
goods  fail  to  bring  the  contract  price.  The  same  rule  is  laid 
down  in  Benjamin  on  Sales,  (2d  ed.)  sec.  788.  Here,  the  pos- 
session of  the  gjoods  was  fraudulently  obtained,  with  the  view 
to  ship  them  out  of  the  State,  and  not  pay  the  purchase  money 
agreed  to  be  paid.  As  against  Ames,  Moir  &  Co.  had  the  right 
to  replevy  the  goods,  not  for  the  purpose  of  rescinding  the  con- 
tract, but  for  the  purpose  of  asserting  the  vendor's  lien  and 
holding  the  possession  of  the  goods  until  Ames  should  pay 
for  the  same.  It  turned  out,  however,  that  the  action  of  re- 
plevin was  unavailing,  as  the  goods  had,  by  the  act  of  Ames, 
passed  into  the  custody  of  innocent  purchasers  before  they 
were  reached  by  the  writ  of  replevin,  and  the  proceeds  of  the 
goods  were  used  in  payment  of  the  advances  of  the  National 
Bank  of  Commerce.  Benjamin  on  Sales,  section  735,  (2d  ed.) 
says  :  "The  vendor's  remedy,  after  a  re-sale  made  in  the  ab- 
sence of  an  express  reservation  of  the  right,  is  assumpsit  on 
the  original  contract,  which  was  not  rescinded  by  the  re-sale." 
This  was  the  course  pursued  here,  and  we  regard  it  correct. 

We  have  been  referred,  in  the  argument,  to  Kellogg  v.  Turpie, 
93  111.  265,  and  Doane  v.  Lockwood,  115  id.  490,  and  also  to 
cases  decided  in  the  courts  of  other  States,  where  it  has  been 
held  that  the  rescission  of  a  contract  of  sale,  where  there  was 
fraud  in  the  contract,  was  inconsistent  with  a  subsequent  ac- 
tion on  the  contract, — that  if  the  contract  was  rescinded  by 
the  vendor  on  the  ground  of  fraud  in  the  contract,  a  subsequent 
action  on  the  contract 'itself  could  not  be  maintained.  We 
concur  fully  in  the  law  as  laid  down  in  these  cases,  but  they 
have  no  application  to  the  facts  of  this  case.    As  heretofore 
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stated,  the  commencement  of  the  action  of  replevin  was  not  a 
rescission  of  the  contract  by  Moir  &  Co.,  but  it  was  a  proceed- 
ing to  enforce  the  vendor's  lien.  To  place  the  wines  in  that 
position  the  vendors  had  the  right  to  hold  them  in  until  the 
vendee  should  pay  for  them. 

It  is  also  contended  that  Ames'  discharge  in  bankruptcy  was 
a  bar  to  the  action.  Section  5117  of  the  Bankrupt  act  is  as 
follows:  "No  debt  created  by  the  fraud  or  embezzlement  of 
the  bankrupt,  or  by  his  defalcation  as  a  public  officer,  or  while 
acting  in  any  fiduciary  character,  shall  be  discharged  by  pro- 
ceedings in  bankruptcy."  Whether  the  debt  in  this  case  was 
created  by  the  fraud  of  Ames,  was  a  question  of  fact,  upon 
which  the  judgment  of  the  Appellate  Court  is  conclusive. 

But  it  is  said,  incompetent  evidence  was  admitted  upon  this 
question.  No  evidence  was  introduced  except  such  as  tended 
to  establish  fraud  on  behalf  of  Ames,  and  the  sufficiency  of 
the  evidence  was  a  question  for  the  jury. 

But  it  is  said,  the  debt  was  created  when  the  contract  was 
executed, — ^une  9,  1870, — and  up  to  this  time  there  was  no 
fraud  on  the  part  of  Ames.  The  debt  was  not  entirely  created 
until  Ames  induced  the  agents  of  Moir  &  Co.  to  place  the  wines 
in  his  possession,  and  if  he  obtained  the  possession  by  fraud, 
with  the  intent  to  ship  the  goods  out  of  the  country,  and  thus 
defeat  the  lien  of  the  vendors,  these  were  facts  from  which  the 
jury  might  infer  frS^ud,  within  the  meaning  of  the  Bankrupt 
law.  (Darling  v.  Woodward,  54  Vt.  101.)  It  is  apparent,  from 
the  evidence,  that  Ames  had  no  intention  of  paying  for  the 
wines  when  he  called  for  them  on  the  15th  day  of  July.  His 
object  seemed  to  be  to  get  possession  and  control  of  the  wines, 
and  convert  them  to  his  own  use,  without  payment.  This  the 
evidence  tends  to  show  he  did,  and  thus  the  debt  was  created. 
We  think  the  evidence  submitted  to  the  jury  was  competent. 

The  defendant  offered  to  prove  that  Ames  settled  the  action 
of  replevin  with  Phillips  &  Carmichael  a  short  time  after  the 
suit  was  commenced.  The  offered  evidence  was  excluded,  and 
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the  decision  of  the  court  is  relied  upon  as  error.  It  nowhere 
appeared  that  the  agents  had  any  authority  from  Moir  &  Co. 
to  make  any  settlement,  and  in  the  absence  of  authority,  what 
they  may  have  done  would  not  be  binding  on  Moir  &  Co. 

Objection  is  made  to  the  ruling  of  the  court  in  the  instruc- 
tions to  the  jury.  It  is  said,  the  first  and  third  given  for  the 
plaintiff  were  erroneous.  The  court,  in  those  instructions, 
placed  a  construction  on  the  written  contract  read  in  evidence, 
which  it  was  proper  to  do.  The  fourth  and  eighth  instructions 
given  for  plaintiff  are  criticized,  but  we  perceive  no  substantial 
objection  to  them. 

Three  instructions  were  given  for  the  defendant,  and  several 
others  were  refused,  and  the  court  gave  one  instruction  on  its 
own  motion.  We  have  examined  the  instructions  given  and 
those  refused,  and,  without  entering  upon  a  discussion  of  those 
given  or  refused,  we  are  satisfied  that  the  law  involved  in  the 
case  was  fairly  given  to  the  jury,  and  that,  so  far  as  instruc- 
tions are  concerned,  no  substantial  error  was  committed. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


George  Thorn  et  ah 

V. 

The  West  Chicago  Park  Commissioners. 

Filed  at  Ottawa  October  31, 1889. 

1.  Special  assessments — objections  to  confirmation — within  what  time 
to  be  filed.  Notwithstanding  the  act  of  1871  provides  that  all  objections 
to  the  confirmation  of  special  assessments  shall  be  filed  in  writing  in 
the  court  at  least  three  days  before  the  time  fixed  for  the  application 
for  judgment,  the  court,  in  the  exercise  of  the  large  discretion  given 
by  the  act,  may,  for  any  sufficient  cause  appearing,  permit  objections 
to  be  filed  at  any  time  before  the  hearing. 
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2.  Same — confirmation  of  park  assessments — by  what  court.  An  appli- 
cation by  park  commissioners  for  judgment  of  confirmation  of  special 
assessments  made  by  them  for  the  purpose  of  making  a  boulevard,  is 
properly  made  to  the  circuit  court,  under  the  act  of  1871. 

3.  Same — park  assessments — appropriating  streets  for  boulevard  pur- 
poses — conditions  thereto,  etc.  Section  1  of  the  act  of  1879,  as  amended 
in  June,  1885,  gives  the  boards  of  park  commissioners  power  to  take  and 
select  connecting  streets  only  upon  three  express  conditions  or  limita- 
tions :  First,  the  streets  so  taken  shall  lie  within  the  district  or  terri- 
toiy  the  property  of  which  shall  be  taxable  for  the  maintenance  of  such 
park  ;  second,  the  consent  of  the  corporate  authorities  having  the  con- 
trol of  any  such  street  must  be  obtained ;  and  third,  the  consent,  in 
writing,  of  the  owners  of  a  majority  of  the  frontage  of  the  lots  and  lands 
abutting  on  such  street  or  streets  shall  first  be  obtained. 

4.  The  fact  that  park  commissioners  seeking  to  select  and  take  a  pub- 
lic street  have  first  obtained  the  consent,  in  writing,  of  a  majority  of  the 
owners  of  lots  abutting  on  such  street,  is  necessary  to  their  jurisdiction 
to  assume  control  of  such  street.  The  burden  of  proof  rests  upon  such 
board  to  establish,  prima  facie,  at  least,  the  jurisdictional  facts,  before 
asking  a  judgment  confirming  special  assessments  levied  by  them. 

5.  The  West  Chicago  Park  Commissioners,  claiming  to  have  obtained 
the  consent,  in  writing,  of  the  owners  of  a  majority  of  the  lots  on  a  street, 
as  well  as  the  consent  of  the  city  authorities,  applied  to  the  circuit  court 
for  a  judgment  confirming  a  special  assessment  on  lots  and  lands  to  pay 
for  the  proposed  improvement,  and  on  the  hearing  gave  in  evidence  a 
paper  purporting  to  be  signed  by  owners  of  lots  lying  on  such  street, 
or  by  their  agents.  This  paper  was  the  one  acted  upon  by  the  board, 
and  came  from  their  custody.  Omitting  the  names  of  owners  signed  by 
agents,  consent  of  the  requisite  number  of  lot  owners  is  not  showTi. 
The  court  admitted  such  writing  over  objections,  holding,  that  it 
showed  a  prima  facie  right  in  the  board  :  Held,  that  it  was  error  to  ad- 
mit the  paper  without  proof  of  its  execution  by  the  required  number, 
and  in  case  of  an  execution  by  an  agent,  the  agent's  authority  should 
have  been  shown. 

6.  Where  park  commissioners  seek  confirmation  of  their  assessment 
under  a  power  conferred  by  statute,  it  is  incumbent  on  them  to  show 
compliance  with  the  law  under  which  they  have  derived  their  power  to 
impose  the  special  assessment  or  burden. 


Appeal  from  the  Circuit  Court  of  Cook  County;  the  Hon. 
LoRiN  C.  Collins,  Judge,  presiding. 
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Messrs.  Miller,  Leman  &  Chase,  for  the  appellants : 

The  action  of  the  park  board  should  correspond  with  the 
proposition  to  which  the  consent  referred.  Dwight  v.  Spring- 
field,  4  Gray,  107. 

There  was  no  power  in  the  city  to  alienate  control  of  these 
streets  to  the  park  commissioners.  Kreigh  v.  Chicago,  86  111. 
407;  People  v.  Walsh,  96  id.  232. 

The  power  to  select  and  take  streets  is  given  to  the  park 
commissioners  under  the  conditions  in  the  statute  prescribed. 
One  of  those  conditions  is,  that  "the  consent,  in  writing,  of 
the  owners  of  a  majority  of  the  frontage  of  the  lots  and  lands 
abutting  on  such  street  or  streets,  as  far  as  taken,  shall  be 
first  obtained."  This  consent  of  the  property  owners  is  clearly 
jurisdictional,  and  lies  at  the  foundation  of  the  power  of  the 
park  board  to  take  and  select  the  streets.  Without  such  con- 
sent the  action  of  the  park  board  in  taking  said  streets,  and 
its  subsequent  proceedings,  are  null  and  void.  State  v.  Eliza- 
beth, 30  N.  J.  L.  176;  Henderson  v.  Baltimore,  8  Md.  352; 
Holland  v.  Baltimore,  11  id.  186  ;  Bouldin  v.  Baltimore,  15  id. 
18;  Kyle  v.  Malin,  8  Ind.  34;  In  re  Sharp,  56  N.  Y.  257; 
Turrill  v.  Grattan,  52  Col.  97;  Pittsburg  v.  Walter,  69  Pa.  St. 
365  ;  St.  Louis  v.  Gleason,  89  Mo.  67 ;  Hays  v.  City  of  Brook- 
lyn, 71  N.  Y.  459 ;  Voorhees  v.  Bank,  10  Pet.  449 ;  Carson  v. 
Martin,  2  Dutch.  594. 

The  circuit  court  should  have  held  this  alleged  consent  of 
property  owners  void,  on  account  of  an  alteration  therein,  and 
excluded  it,  and  held  the  proceedings  of  the  park  commission- 
ers coram  nonjudice,  and  void  for  want  of  the  required  consent. 
Graves  v.  Otis,  2  Hill,  466. 

The  fact  of  consent  being  jurisdictional,  must  be  shown  by 
competent  evidence.  The  park  board  offered  in  evidence  the 
paper,  to  which  we  made  proper  objection,  and  insisted  on  the 
proper  proof  of  its  execution,  and  of  the  facts  showing  that  it 
was  the  consent  of  the  owners  of  a  majority  of  the  frontage 
required.    No  such  proof  was  introduced,  and  the  trial  court 
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held  that  it  was  unnecessary,  and  that  all  that  was  required 
on  the  part  of  the  park  board  was  to  introduce  the  paper,  and 
the  offer  of  it  in  evidence  made  a  prima  facie  case.  This  was 
manifest  error.  Henderson  v.  Baltimore,  8  Md.  352;  Pitts- 
hurg  V.  Walter,  69  Pa.  St.  365;  State  v.  Elizabeth,  30  N.  J.  L. 
176;  Boyle  v.  Brooklyn,  71  N.  Y.  1. 

The  paper  should  have  been  excluded,  and  the  objections 
to  the  assessment  sustained  for  want  of  such  consent. 

Mr.  John  M.  Hamilton,  and  Mr.  Charles  C.  Gilbert,  for 
the  appellees : 

The  special  assessment  in  this  case  was  made  in  pursuance 
of  the  authority  conferred  on  park  commissioners,  and  in  the 
manner  provided  for  in  section  3  of  the  act  of  1871,  (2  Starr 
&  Curtis'  Stat.  p.  1695,)  which  act  has  been  decided  by  this 
court  to  be  constitutional  and  in  force,  in  People  v.  Brislin,  80 
111.  423,  and  Dunham  v.  People,  96  id.  331. 

Section  3  of  the  act  of  1871  provides  a  complete  and  simple 
method  of  making  special  assessments  for  the  improvement 
of  the  boulevards,  and  the  authority  conferred  on  the  park 
commissioners  by  that  act,  and  the  method  of  making  assess- 
ments therein  provided  for,  has  been  followed  in  practice  by 
all  the  park  boards  in  Chicago,  for  years,  and  assessments 
made  by  eminent  lawyers,  under  that  law,  for  boulevards,  have 
already  passed  through  and  been  approved  by  this  court. 
Park  Comrs.  v.  Railroad  Co.  107  111.  106 ;  Peojjle  ex  rel.  v. 
Walsh,  96  id.  232. 

It  thus  becomes  apparent  that  this  assessment  was  properly 
and  legally  made,  under  section  3  of  the  act  of  1871,  above 
cited. 

The  language  of  the  statute  is  peremptory  and  mandatory. 
By  no  sort  of  construction  can  it  be  construed  so  as  to  leave 
any  discretion  with  the  court  as  to  the  time  of  filing  objec- 
tions. The  language  is  as  follows  (Starr  &  Curtis,  p.  1698) : 
"Any  person  interested  in  any  lot,  block  or  parcel  of  land 
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assessed,  may  appear  therein,  in  person  or  by  attorney,  anj 
object  to  said  assessment:  Provided,  all  objections  shall  be 
in  writing,  and  be  filed  in  said  court  at  least  three  days  before 
the  time  fixed  for  said  application." 

These  objections  were  not  filed  until  the  day  and  hour  fixed 
for  the  application.  The  circuit  court  had  no  power  or  dis- 
cretion to  permit  them  to  be  filed.  That  was  a  matter  regu- 
lated by  the  express  language  of  the  statute. 

The  constitution  does  not  confer  exclusive  jurisdiction  on 
county  courts  in  special  assessment  matters.  Such  jurisdic- 
tion may  be  conferred  on  circuit  courts.  Hundley  v.  Conirs, 
of  Lincoln  Park,  67  111.  559. 

In  all  cases,  if  a  construction  can  reasonably  be  given  by 
which  both  acts  may  stand,  it  will  be  adopted.  Hunt  v.  Rail- 
way Co.  121  111.  644. 

The  act  of  1871,  under  which  this  assessment  is  made,  is 
declared  constitutional  and  valid.  People  v.  Brislin,  80  111.  423. 

The  board  of  park  commissioners  for  the  town  of  West  Chi- 
cago was  created  by  an  act  of  the  General  Assembly  of  Illinois, 
entitled  "An  act  to  amend  the  charter  of  the  city  of  Chicago, 
to  create  a  board  of  park  commissioners,  and  to  authorize  a 
tax  in  the  town  of  West  Chicago,  and  for  other  purposes,"  ap- 
proved February  27,  1869.    1  Private  Laws  of  1869,  342,  353. 

This  act  was  confirmed  and  supplemented  by  an  amenda- 
tory act,  entitled  "An  act  supplemental  to  'An  act  to  amend 
the  charter  of  the  city  of  Chicago,  to  create  a  board  of  park 
commissioners,  and  to  authorize  a  tax  in  the  town  of  West 
Chicago,  and  for  other  purposes,'  approved  February  27, 1869," 
approved  April  19,  1869.    1  Private  Laws  of  1869,  354,  358. 

By  the  fourth  section  of  the  first  of  the  above  cited  acts, 
provision  is  made  for  the  organization  of  the  board,  and  con- 
fers upon  said  board  full  and  exclusive  power  to  govern,  man- 
age and  direct  all  parks,  boulevards  and  ways  authorized  by 
the  act,  and  by  them  purchased,  made,  laid  out  or  established. 
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By  section  13,  said  commissioners  are  authorized,  in  the 
manner  therein  provided,  to  make  and  levy  assessments  for 
the  purpose  of  raising  money  with  which  to  pay  for  property 
acquired  for  park  and  boulevard  purposes.  Said  section  pro- 
vides, among  other  things,  that  the  assessment  roll  of  levies 
made  to  pay  for  such  property  so  acquired  shall  be  filed  for 
final  confirmation  in  the  circuit  court  of  Cook  county. 

These  provisions,  however,  would  seem  to  apply  solely  to  the 
expenses  incurred  by  the  board  in  acquiring  lands,  and  not  to 
expenses  incurred  in  improving  the  same.  The  improvement 
and  maintenance  of  the  lands  for  park  and  boulevard  purposes 
was  intended  to  be  paid  from  the  tax  provided  for  in  section 
16  of  the  act  of  February  27,  1869,  and  the  proceeds  of  the 
bonds  authorized  to  be  issued  by  section  15  of  the  same  act. 

Mr.  Chief  Justice  Shope  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  in  the  circuit  court  of  Cook  county, 
by  petition  of  the  West  Chicago  Park  Commissioners,  for  con- 
firmation of  a  special  assessment,  made  by  said  commissioners 
upon  the  lots  of  appellants  and  others,  for  the  making  and  con- 
struction of  a  continuous  boulevard  upon  portions  of  Twelfth 
street  and  Ogden  avenue,  in  the  city  of  Chicago,  leading  from 
the  city  to  Douglas  Park,  one  of  the  parks  under  the  control 
of  appellees.  The  streets  being  within  the  park  district,  it  is 
claimed  the  commissioners  acquired  control  of  the  portions 
thereof  included  in  the  proposed  boulevard,  under  and  in 
accordance  with  the  act  of  the  legislature  of  April  9,  1879, 
(2  Starr  &  Curtis,  1715,)  as  amended  by  the  acts  of  June  27, 
1885,  and  June  16,  1887,  (3  Starr  &  Curtis,  412,  413,)  and 
therefore  they  had  lawful  authority  to  make  such  assessment. 

Before  considering  whether  the  commissioners  had  taken 
such  portions  of  said  streets  in  conformity  with  the  statutes, 
it  will  be  proper  t.o  dispose  of  some  of  the  minor  contentions 
of  the  parties,  respectively ; 


600 


Thorn  et  at.  v.  West  Chicago  Park  Comrs. 


Opinion  of  the  Court. 

First — It  is  contended  by  appellee,  that  appellants  were  in 
the  court  below,  and  are  here,  in  no  condition  to  object  to  the 
proceedings  for  confirmation  of  said  assessment.  The  3d  sec- 
tion of  the  act  of  1871,  (Starr  &  Curtis,  1697,  1698,)  under 
which  act  the  assessment  was  made  and  the  confirmation  pro- 
ceedings prosecuted,  after  providing  for  the  return  of  the  spe- 
cial assessment  into  the  circuit  court,  and  for  notice  to  the  lot 
owners,  provides  that  "any  person  interested  in  any  lot,  block 
or  parcel  of  land  assessed,  may  appear  therein,  in  person  or 
by  attorney,  and  object  to  said  assessment :  Provided,  all  ob- 
jections shall  be  in  writing,  and  be  filed  in  said  court  at  least 
three  days  before  the  time  fixed  for  said  application"  for  con- 
firmation. In  this  case,  the  objections  were  not  filed  three 
days  before  the  time  fixed  for  the  application,  but  on  the  day 
so  fixed,  upon  leave  of  the  court,  were  filed  instanter.  A  mo- 
tion to  strike  the  objections  from  the  files  was  made,  and  over- 
ruled by  the  court,  and  appellees  excepted.  It  is  now  urged 
that  the  circuit  court  erred  in  permitting  the  objections  to  be 
filed,  over  the  objection  of  appellees,  and  in  not  sustaining  the 
motion  to  strike  from  the  files,  and  in  considering  the  same, 
for  the  reason  that  they  were  not  filed  within  the  time  fixed 
by  the  statute.  It  will  be  observed,  by  reading  the  act  in 
question,  that  a  large  discretion  is  vested  in  the  court,  in 
proceedings  thereunder,  and  while  appellants  could  not,  as  a 
matter  of  right,  file  their  objections  to  the  confirmation  of  the 
assessment  except  in  compliance  with  the  statute,  it  was,  we 
think,  clearly  competent  for  the  court,  in  the  exercise  of  a 
sound  discretion,  for  any  sufficient  cause  appearing,  to  permit 
objections  to  be  filed  at  any  time  before  the  hearing,  or  on  the 
hearing,  if  apparently  necessary  to  a  proper  presentation  of 
the  cause.  But  if  this  were  otherwise,  the  court  did  permit  the 
objections  to  be  filed,  and  if  appellees  desired  to  insist  upon 
the  alleged  error  in  this  regard,  they  should  have  assigned 
cross-errors,  and  not  having  done  so,  are  in  no  condition  to 
question  the  rulings  of  the  circuit  court. 
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Second — x\ppellants  insist  that  the  circuit  court  was  without 
jurisdiction,  and  therefore  the  judgment  should  be  reversed. 
The  point  is  made  that  the  3d  section  of  the  act  of  1873 
(Starr  &  Curtis,  1709,)  provides  for  the  return  of  the  assess- 
ment to  the  county  court,  and  requires  that  the  proceeding 
shall  be  in  compliance  with  article  9  of  the  act  in  relation  to 
cities  and  villages,  and  that  the  act  of  July  16,  1871,  (Starr 
&  Curtis,  1695,)  gave  no  authority  for  or  validity  to  these 
proceedings.  It  is  substantially  conceded,  as  it  must  be,  that 
the  act  of  1871  furnishes  a  comj)lete  method  for  the  assess- 
ment and  confirmation,  in  cases  falling  within  its  purview. 
Nor  is  there  necessarily  any  inconsistency  between  the  3d  sec- 
tion of  the  act  of  1873  and  the  3d  section  of  the  act  of  1871. 
The  one  relates  to  assessments  made  to  improve  boulevards 
and  pleasure  grounds  under  control  of  park  commissioners, 
and  the  construction  of  sewers,  and  requires  that  plans  and 
specifications  therefor  shall  be  first  made  ;  the  other  relates  to 
land  taken  or  purchased  by  the  commissioners  for  park  pur- 
poses, and  requires  an  estimate  only  shall  be  made  of  the  cost 
of  such  land.  The  3d  section  of  the  act  of  1871  provides  for 
a  report  to  and  confirmation  of  the  assessment  by  the  circuit 
court,  while  the  act  of  1873  requires  the  confirmation  to  be 
in  the  county  court,  as  before  stated. 

The  act  of  1879,  as  amended,  provides  that  assessments 
and  taxes  thereby  authorized  shall  be  enforced  and  collected 
as  other  assessments  and  taxes  are  enforced  for  or  on  account 
of  such  boards  and  authorities.  By  the  2d  section  of  the  lat- 
ter act,  as  amended  in  1887,  the  sum  of  money  raised  by  the 
tax  or  assessment  is  limited  not  to  exceed  the  estimated  first 
cost  of  the  improvement  ordered,  and  it  is  expressly  pro- 
vided that  it  shall  not  be  used  for  any  subsequent  care,  main- 
tenance or  repair  thereof,  thereby  requiring  an  estimate  of  the 
cost  of  the  proposed  improvement,  and  confining  the  amount 
to  be  raised  to  the  estimated  cost  of  converting  the  street  into 
a  boulevard  in  the  first  instance,  leaving,  as  it  would  seem, 
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subsequent  improvements  to  be  made  under  the  act  of  1873. 
It  is  apparent  that  resort  must  here  be  had  to  the  circuit  court, 
under  the  one  act,  and  to  the  county  court,  under  the  other,  for 
confirmation  of  the  assessment.  No  reason  is  perceived  why 
the  acts  in  question  may  not  subsist  together,  each  governing 
in  appropriate  cases.  We  have  repeatedly  held  the  act  of  1871 
to  be  in  force,  and  sustained  assessments  made  thereunder, 
although  the  question  here  arising,  perhaps  was  not  involved. 
People  V.  Brislin,  80  111.  423  ;  Dunham  v.  People,  96  id.  331. 

Under  the  act  of  1879,  authorizing  the  taking  of  streets  by 
the  park  commissioners,  it  does  not  seem  to  be  contemplated 
that  plans  and  specifications  of  the  work  shall  be  adopted, 
which  would  appear  to  be  a  prerequisite  under  the  act  of  1873. 
Like  the  provision  in  respect  of  assessments  to  pay  for  land 
purchased  or  taken,  there  is  to  be  an  estimate  of  the  cost  of 
the  improvement  ordered.  We  can  not  perceive  why  the  pro- 
ceedings in  cases  of  this  sort  do  not  most  appropriately  fall 
within  the  act  of  1871,  if,  indeed,  it  can  be  prosecuted  at  all 
under  the  act  of  1873.  We  are  of  opinion  that  the  application 
was  properly  made  to  the  circuit  court,  and  if  the  county  court 
had  jurisdiction,  it,  at  most,  was  concurrent  only. 

The  remaining  question  which  we  shall  notice  relates  to  the 
jurisdiction  of  the  park  commissioners  over  the  portions  of 
Twelfth  street  and  Ogden  avenue  sought  to  be  taken  as  a 
boulevard  connecting  Douglas  Park  with  the  city  of  Chicago. 

The  1st  section  of  the  act  of  1879,  as  amended  by  the  act 
of  the  27th  of  June,  1885,  is  as  follows : 

"Sec.  1.  That  every  board  of  park  commissioners  shall  have 
power  to  connect  any  public  park,  boulevard  or  driveway  un- 
der its  control,  with  any  part  of  any  incorporated  city,  town  or 
village,  by  selecting  and  taking  any  connecting  street  or  streets, 
or  part  thereof,  leading  to  such  park ;  and  shall  also  have 
power  to  accept  and  add  to  any  such  park,  any  street  or  part 
thereof  which  adjoins  and  runs  parallel  with  any  boundary 
line  of  the  same :    Provided,  that  the  streets  so  selected  and 
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taken,  so  far  as  taken,  shall  lie  within  the  district  or  territory 
the  property  of  which  shall  be  taxable  for  the  maintenance  of 
such  parks :  And  provided  further,  that  the  consent  of  the 
corporate  authorities  having  control  of  any  such  street  or 
streets,  so  far  as  selected  and  taken,  and  also  the  consent,  in 
writing,  of  the  owners  of  a  majority  of  the  frontage  of  the  lots 
and  lands  abutting  on  such  street  or  streets,  so  far  as  taken, 
shall  be  first  obtained." 

The  restrictions  upon  the  right  of  the  board  of  park  com- 
missioners to  select  and  take  the  street  or  streets  connecting 
the  park  with  the  city,  although  put  in  the  form  of  a  proviso, 
are  clearly  a  limitation  on  the  power  of  the  board,  and  clearly 
negative  all  authority  to  take  the  street  or  streets  unless  the 
conditions  prescribed  are  met  and  complied  with.  These  con- 
ditions are  :  First,  the  streets  so  selected  and  taken,  so  far  as 
taken,  shall  lie  w^ithin  the  district  or  territory  the  property  of 
which  shall  be  taxable  for  the  maintenance  of  such  parks ; 
second,  the  consent  of  the  corporate  authorities  having  control 
of  any  such  street  or  streets,  so  far  as  selected  and  taken, 
shall  be  first  obtained ;  third,  the  consent,  in  writing,  of  the 
owners  of  a  majority  of  the  frontage  of  the  lots  and  lands  abut- 
ting on  such  street  or  streets  shall  be  first  obtained.  And 
after  these  requirements  have  been  complied  with,  and  not 
until  then,  and  the  park  commissioners  have  selected  the  streets, 
the  "selecting  and  taking,"  within  the  meaning  of  the  law,  is 
complete.  Comrs.  of  Kensington  v.  Keith,  2  Barr,  218;  Voor- 
hees  V.  Bank  of  the  United  States,  10  Pet.  193;  Holland  v. 
Baltimore,  11  Md.  186. 

This  is  conceded  by  counsel  for  appellees  to  be  the  correct 
construction  of  the  statute,  but  it  is  claimed  that  full  compli- 
ance has  been  shown.  No  question  arises  in  respect  of  the 
two  conditions  first  mentioned,  but  it  is  insisted  that  the  con- 
sent of  the  owTiers  of  a  majority  of  the  lots  and  lands  abut- 
ting was  not  shown  to  have  been  obtained.  The  objections 
filed  by  appellants  fully  cover  all  the  questions  discussed. 
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The  controversy  here  relates  to  the  third  condition, — the  con- 
sent of  the  owners  of  a  majority  of  the  abutting  frontage. 
Such  consent  of  the  owners  of  more  than  one-half  of  the  front- 
age upon  the  portions  of  the  streets  proposed  to  be  converted 
into  a  boulevard  connecting  the  park  with  the  city,  lay  at  the 
foundation  of  the  right  of  the  park  commissioners  to  assume 
control  of  the  streets.  The  existence  of  the  fact  was  necessary 
to  the  jurisdiction  of  the  park  commissioners,  and  the  burthen 
was  upon  them  to  establish,  jprwia  facie  at  least,  the  jurisdic- 
tional facts  authorizing  them  to  take  these  streets  for  the  pur- 
pose of  constructing  a  boulevard  appurtenant  to  the  park,  and 
connecting  the  same  with  the  city. 

On  the  hearing  of  the  application  for  confirmation  of  the 
assessment  roll,  returned  by  the  commissioners,  to  show  such 
consent  in  writing,  the  commissioners  produced  a  paper  pur- 
porting to  be  a  petition  to  the  board  by,  and  the  consent  of, 
abutting  property  owners  for  the  taking  of  the  portions  of 
said  streets  as  a  boulevard  connecting  the  city  and  park.  It 
was  shown  that  such  paper  came  from  the  files  kept  by  the 
board  of  commissioners,  and  was  the  written  consent  acted 
upon  by  the  board  in  taking  said  streets,  or  parts  of  streets, 
for  the  purpose  contemplated'.  They  then  called  a  witness, 
who  testified  that  he  drew  up  the  paper  produced,  circulated 
it,  and  procured  most,  but  not  all,  the  signatures  thereto  ;  that 
be  was  unable  to  distinguish  those  he  had  not  procured,  etc. 
It  appearing  also,  on  the  face  of  said  paper,  that  some  of  the 
names  thereto,  purporting  to  be  the  names  of  the  owners  of 
property  abutting  on  said  parts  of  streets  claimed  to  have  been 
taken  by  the  commissioners,  had  been  signed  by  an  agent,  or 
by  some  other  person,  for  or  on  behalf  of  the  owner,  the  com- 
missioners offered  evidence  intended,  as  it  would  seem,  to  ex- 
plain the  same,  and  show,  as  we  presume,  the  authority  of 
such  agent  or  other  person  to  sign  the  same.  Upon  objection 
to  the  competency  of  this  offered  evidence,  the  court  held  that 
it  was  unnecessary,  in  the  first  instance, — that  the  production 
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and  putting  in  evidence,  the  petition  and  consent  paper  made 
a  prima  facie  case  for  the  commissioners,  and  cast  the  burthen 
upon  the  objectors  to  show  that  it  was  not  the  written  consent 
of  property  owners,  as  it  purported  to  be.  Said  paper  was 
then,  over  the  objection  of  appellants,  read  in  evidence.  It 
had  been  shown,  that  the  frontage  on  Twelfth  street,  from 
Ashland  avenue  to  Ogden  avenue,  and  on  Ogden  avenue,  from 
Twelfth  street  to  Douglas  Park,  being  the  entire  frontage  sought 
to  be  charged  with  the  expense  of  the  proposed  improvement, 
was  14,775  feet,  a  majority  of  which  is  7388  feet;  and  that 
if  the  boulevard  was  continued  westerly,  through  the  park,  to 
the  east  line  of  Albany  avenue,  the  distance  would  be  increased 
2150  feet,  making  an  additional  frontage  by  the  park  of  4300 
feet.  By  simple  computation,  the  paper  read  in  evidence 
showed,  that  of  the  frontage  on  Twelfth  street  and  Ogden  av- 
enue, there  had  been  consent  signed  to  7536  feet,  or  148 J  feet 
more  than  one-half  thereof. 

We  can  not  concur  in  the  holding  of  the  trial  court.  As  we 
have  seen,  the  burthen  was  upon  the  park  commissioners  to 
show,  affirmatively,  the  jurisdictional  fact  of  consent  by  the 
owners  of  the  required  amount  of  frontage.  The  evidence  in 
respect  thereof  was,  we  think,  wholly  insufficient.  Waiving 
the  matter  of  proving  ownership  by  the  persons  purporting  to 
sign  the  paper  admitted  in  evidence,  it  is  not  shown  that  a 
sufficient  number  of  such  persons  signed  the  consent  to  con- 
stitute consent  by  the  owners  of  a  majority  of  the  abutting 
property.  The  only  person  introduced  who  testified  generally 
to  the  execution  of  the  writing,  testifies  that  he  procured  the 
signatures  of  most  of  the  signers,  but  not  all,  and  he  does  not 
testify,  except  in  a  few  instances,  either  as  to  those  he  did  or 
did  not  procure.  There  are  many  signatures  to  the  writing 
purporting  to  be  the  consent  of  owners  of  abutting  property, 
either  of  whom  purport  to  sign  for  a  sufficient  number  of  feet 
frontage  to  reduce  the  amount  to  less  than  the  required  num- 
ber of  feet.     We  can  not  tell  from  the  evidence  contained  in 
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this  record  whether  these  persons  executed  this  instrument  or 
not.  The  writing  here  offered  is  not  signed  by  the  objectors, 
and  we  are  aware  of  no  rule  by  which  it  was  admissible  in 
evidence  against  them,  without  proof  of  its  execution. 

But  if  it  could  be  conceded  that  the  evidence  was  sufficient 
to  show  the  signing  by  the  parties  purporting  to  execute  the 
writing,  the  names  of  persons  purporting  to  sign  as  owners, 
representing  over  1300  feet  of  this  frontage,  were  apparently 
placed  there  by  some  other  person.  There  was  no  competent 
evidence  tending  to  show  authority  of  the  persons  executing, 
or  purporting  to  execute,  the  consent  for  or  on  behalf  of  such 
owners.  The  execution  or  signing  of  the  name  of  the  owner 
by  one  without  authority  would  not  be  binding  upon  the  owner, 
and  would  not  constitute  consent,  within  the  meaning  of  the 
statute.  The  burthen  was  upon  the  commissioners  to  show 
consent  of  the  required  number  of  owners,  and  to  do  this,  in 
this  case,  it  was  necessary  to  show  that  authority  to  execute  the 
consent  was  given  by  the  owner  on  whose  behalf  it  purported  * 
to  be  executed.    Henderson  v.  Mayor  of  Baltimore,  8  Md.  352. 

Nor  is  the  consent  at  all  aided  by  the  fact  that  the  park 
commissioners  acted  upon  the  paper  introduced  in  evidence, 
or  by  the  consent  of  the  city  of  Chicago  that  the  parts  of  the 
streets  named  might  be  taken  by  the  commissioners  for  a 
boulevard.  The  action  of  the  city  is  wholly  independent  of 
that  of  the  property  owners.  And  while  the  park  commission- 
ers must,  in  the  first  instance,  pass  upon  the  fact  of  consent 
by  the  owners  of  abutting  property,  and  determine  for  them- 
selves whether  those  owning  a  majority  of  such  property  have 
consented  to  their  appropriation  of  the  street  for  the  purposes 
contemplated  by  the  act,  such  determination  can  have  no  effect 
when  their  jurisdiction  is  challenged  in  endeavoring  to  carry 
out  the  powers  conferred  by  the  statute.  The  power  conferred 
upon  the  park  board  affects  and  impairs  the  right  of  the  citi- 
zen, and  may  (and  in  the  case  of  the  minority  of  holders  of 
abutting  property  does)  incumber  his  property  without  his 
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consent,  and  may  arbitrarily  impose  onerous  burdens  for  which 
there  is  no  relief  or  redress.  The  legislature  has  interposed 
the  safeguard  of  requiring  the  consent  of  the  owners  of  more 
than  one-half  of  the  property  to  be  affected,  upon  the  pre- 
sumption, no  doubt,  that  what  will  be  of  benefit  to  the  greater 
portion  will  not  unduly  prejudice  the  lesser  part ;  and  when  the 
commissioners  sought  confirmation  of  their  assessment  upon 
appellants'  property,  under  the  power  conferred  by  the  statute, 
it  was  incumbent  upon  them  to  show  compliance  with  the  law, 
by  which  alone  they  obtained  jurisdiction  to  impose  the  burden. 
This  they  have  not  done.  Rex  v.  Mayor  of  Liverpool,  4  Burr. 
244 ;  Smith  v.  City  of  Madison,  7  Ind.  86  ;  Clark  v.  Washington, 
12  Wheat.  40,  and  supra. 

We  refrain  from  discussion  of  the  point  that  there  was  a 
material  alteration  of  the  writing  after  it  had  been  signed, 
without  the  knowledge  or  consent  of  the  signers,  whereby  the 
boulevard  was  extended  2150  feet  through  the  park,  and  the 
subsequent  assent  of  the  park  commissioners  for  the  frontage 
of  the  park  on  each  side  of  the  street,  farther  than  to  remark, 
that  such  consent  in  nowise  affects  the  questions  heretofore 
considered.  The  estimate  of  the  cost  of  the  improvement  pro- 
posed was  confined  by  the  commissioners,  aS  it  appears,  to  the 
improvement  of  Twelfth  street  from  Ashland  avenue  to  Ogden 
avenue,  and  of  Ogden  avenue  from  Twelfth  street  to  Douglas 
Park,  as  consented  to,  as  such  consent  paper  was  originally 
drawn,  and  was  fixed  at  the  sum  of  $249,718.78,  and  which 
sum  was  assessed  upon  the  abutting  property  on  the  parts  of 
said  streets,  as  designated  in  the  assessment  roll  returned  to  the 
circuit  court.  Upon  another  hearing  the  alteration  may  be  so 
explained  as  that  it  shall  not  affect  the  validity  of  the  consent. 

It  follows,  that  the  judgment  confirming  the  assessments 
against  the  lands  and  lots  of  appellants  w^as  erroneously  en- 
tered, and  must  be  reversed,  which  is  accordingly  done,  and 
the  cause  remanded  for  further  proceedings. 

Judgment  reversed. 
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>  The  People  ex  rel.  James  S.  Pollard  et  al, 

V, 

Charles  P.  Swigert,  Auditor, 

Filed  at  Springfield  October  31, 1889, 

1.  Drainage  law — drainage  bonds — powers  of  commissioners.  The 
only  powers  that  are  expressly  granted  to  drainage  commissioners  in 
respect  to  sub-districts  that  are  at  their  option  formed,  are  to  make  the 
division,  and  then  to  classify  the  lands  therein,  and  make  assessments 
as  in  original  districts ;  and  the  statute  provides  that  the  funds  arising 
therefrom  shall  be  kept  as  a  separate  and  distinct  fund,  to  be  used  in 
the  sub-district  from  which  collected.  From  these  powers  there  would 
be  no  implied  authority  vested  in  the  commissioners  to  issue  bonds 
for  an  assessment  made  by  them  upon  lands  and  property  in  the  sub- 
districts. 

2.  No  power  is  anywhere  in  the  statute,  either  expressly  or  by  im- 
plication, vested  in  the  commissioners  of  either  township  or  union 
districts  to  issue  bonds  or  notes  for  unpaid  assessments  or  installments 
thereof,  for  districts  or  sub -districts,  or  to  issue  any  notes  or  bonds 
whatever,  for  any  purpose  or  under  any  circumstances. 

3.  Special  districts  alone  are  authorized  to  issue  bonds  for  unpaid 
assessments  or  installments  thereof,  and  they  can  not  issue  the  bonds 
of  the  district  for  the  indebtedness  of  a  sub-district.  Such  sub-districts 
are  not  independent  bodies,  corporate  and  politic,  but  are  dependent 
upon  the  original  organization,  and  the  corporate  authorities  for  the 
main  district  act  for  the  sub-districts. 

4.  While  the  commissioners  of  a  special  district  have  power,  under 
the  statute,  to  form  sub-districts,  they  have  no  lawful  authority  to  issue 
bonds  for  an  unpaid  assessment  made  in  one  of  such  sub-districts,  or 
for  any  part  thereof  ;  and  even  if  they  had  the  power  to  issue  the  bonds 
of  the  sub -district,  bonds  of  the  original  or  main  district  would  be  void, 
and  not  entitled  to  registry  in  the  Auditor's  office. 

This  is  an  original  suit  in  this  court,  wherein  James  S.  Pol- 
lard and  Milton  A.  Gofif,  partners,  under  the  firm  name  of 
Pollard  &  Goff,  filed  a  petition  for  a  writ  of  mandamus  to  com- 
pel the  Auditor  of  Public  Accounts  to  register  certain  bonds. 
The  Auditor  answered  the  petition,  and  the  questions  involved 
in  the  case  arise  upon  a  demurrer  to  his  answer.    The  facts 
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of  the  case  appear  in  the  petition  and  answer,  and,  so  far  as 
they  are  material  to  a  consideration  of  the  questions  that  arise 
in  this  controversy,  may  be  briefly  stated. 

The  "Lake  Fork  Special  Drainage  District,  in  the  counties 
of  Piatt,  Champaign  and  Douglas,  and  State  of  Illinois,"  was 
duly  organized  in  1882,  under  the  Drainage  act,  approved  May 
29, 1879,  and  in  force  July  1, 1879,  and  the  several  acts  amend- 
atory thereof.  The  drainage  commissioners  of  said  special 
drainage  district,  after  the  location,  construction  and  com- 
pletion of  a  main  drain  or  outlet  to  carry  off  the  waters  of  said 
district,  divided  the  district  into  thirty-one  sub-districts,  and 
numbered  them  from  one  to  thirty-one,  inclusive.  A  levy  and 
assessment  of  $2000  was  made  upon  the  lands  and  property 
benefited  in  sub-district  No.  10,  and  was  collected.  Subse- 
quently, in  1887,  an  additional  sum  of  $14,000  was  levied  as 
a  special  assessment  for  drainage  purposes  on  the  lands  and 
property  benefited  in  sub-district  No.  10.  Said  assessments 
of  $2000  and  $14,000,  respectively,  were  upon  the  lands  and 
property  of  said  sub-district  No.  10  only,  and  were  for  the  pay- 
ment of  benefits  to  lands  and  property  in  said  sub-district 
No.  10  only,  and  the  improvements  to  be  paid  for  by  said  as- 
sessments were  not  benefits  to  any  other  lands  or  property, 
and  were  no  part  of  the  main  drain  or  general  system  of  drain- 
age for  the  benefit  of  the  entire  Lake  Fork  Special  Drainage 
District.  The  commissioners  did  not,  at  the  time  the  levy  of 
$14,000  was  made,  order  the  tax  to  be  paid  in  installments, 
but  tax  lists  for  the  whole  of  the  assessment  of  $14,000  were 
placed  in  the  hands  of  the  treasurer  of  the  district  for  collection 
on  the  first  day  of  July,  1887,  and  remained  in  his  hands  until 
the  14th  day  of  November,  1887,  and  during  the  intervening 
period  of  about  four  and  a  half  months  the  treasurer  collected 
$8408.18  of  said  assessment,  leaving  unpaid  thereon  the  sum 
of  $5591.82.  Thereupon,  on  the  14th  day  of  November,  1887, 
the  drainage  commissioners  of  Lake  Fork  Special  Drainage 
District,  in  the  counties  of  Piatt,  Champaign  and  Douglas, 

39—130  Ii.T.. 
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and  State  of  Illinois,  made  an  order  postponing  the  payment 
of  said  $5591.82,  until  the  first  day  of  September,  1892,  and 
issued  bonds  for  ninety  per  cent  of  the  unpaid  and  postponed 
$5591.82,  with  interest  coupons  attached.  Four  of  said  bonds 
were  for  $1000  each,  and  the  fifth  was  for  $1032.64.  The 
bonds  and  coupons  were  alike,  except  in  respect  to  amounts 
and  dates  of  maturity.    One  of  said  bonds  reads  as  follows : 

*'No.  85.  $1000. 
United  States  of  America;  County  of  Piatt; 
State  of  Illinois. 

Construction  Bond.  —  Lake  Fork  Special  Drainage  District, 
"On  the  first  day  of  May,  1893,  for  value  received,  the  Lake 
Fork  Special  Drainage  District  promises  to  pay  to  the  bearer 
hereof  the  sum  of  $1000,  in  lawful  money  of  the  United  States, 
at  the  fiscal  agency  of  the  Treasurer  of  the  State  of  Illinois  in 
the  city  of  New  York,  State  of  New  York,  with  interest  at  the 
rate  of  seven  per  cent  per  annum,  from  the  first  day  of  De- 
cember, 1887,  until  paid,  as  is  shown  by  and  upon  the  sur- 
render of  the  interest  coupons  as  they  severally  become  due. 

"This  bond  is  one  of  five  bonds  issued  by  said  drainage 
district,  four  being  for  the  sum  of  $1000  each,  and  one  being 
for  the  sum  of  $1032.64,  all  being  of  like  date,  bearing  like 
interest,  payable  at  like  time  and  place,  and  issued  on  the 
second  assessment  of  sub-district  No.  10  of  said  Lake  Fork 
Special  Drainage  District,  confirmed  on  the  25th  day  of  June, 
1887,  against  all  the  lands  within  said  sub-district  No.  10  at 
the  date  of  such  confirmation,  the  payment  of  the  unpaid  por- 
tion of  said  assessment  being  duly  extended  until  September  1, 
1892,  and  on  which  assessment  there  remains  unpaid  the  sum 
of  $5591.82. 

"All  said  bonds  are  issued  under  and  by  virtue  of  the  63d 
section  of  an  act  of  the  General  Assembly  of  the  State  of  Illi- 
nois, entitled  'An  act  to  provide  for  drainage  for  agricultural 
and  sanitary  purposes,  and  to  repeal  certain  acts  therein 
named,'  approved  June  27,  1885,  in  force  July  1,  1885,  for 
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the  payment  of  which  principal  sum,  and  the  interest  coupons 
attached,  the  faith  of  said  Lake  Fork  Special  Drainage  District 
is  hereby  irrevocably  pledged,  together  with  the  unpaid  assess- 
ments above  described  in  sub-district  No.  10,  becoming  due 
September  1, 1892,  upon  which  this  bond  and  coupons  attached 
are  based,  and  are  constituted  a  special  lien  for  the  payment 
thereof. 

"And  we,  the  commissioners  of  said  special  drainage  district, 
do  hereby  certify  that  all  requirements  of  law  have  been  fully 
complied  with  in  making  said  assessment  and  extending  the 
time  of  payment  thereof,  and  in  making  and  issuing  said  bonds. 
"In  testimony  whereof,  etc. 

Lake  Fork  Special  Drainage  District,  etc. 

By  Timothy  Foohy,  [Seal.] 
Signed :  P.  T.  Gai^livan,  [Seal.] 

Charles  B.  Mooee.  [Seal.] 
Comviissio7iers  of  District." 

To  each  of  said  bonds  five  coupons  are  attached,  one  of 
which  reads  as  follows : 

*'No,  85.  $70.00 
"On  the  first  day  of  May,' 1893,  the  Lake  Fork  Special 
Drainage  District,  in  the  counties  of  Piatt,  Champaign  and 
Douglas,  and  State  of  Illinois,  will  pay  the  bearer,  at  the  fiscal 
agency  of  the  Treasurer  of  the  State  of  Illinois  in  the  city  of 
New  York  and  State  of  New  York,  $70,  lawful  money  of  the 
United  States,  being  one  year's  interest  on  their  bond  num- 
bered as  above." 

The  petitioners  presented  the  bonds  in  question  to  the  Aud- 
itor, for  registration,  and  tendered  him  the  fees  allowed  by 
statute,  and  presented  to  him  a  sworn  statement  made  by  the 
commissioners  of  the  drainage  district,  but  registration  of  the 
bonds  was  refused. 

Mr.  S.  E.  Eeed,  and  Mr.  H.  H.  Crea,  for  the  relators. 
Mr.  George  Hunt,  Attorney  General,  for  the  respondent. 
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Mr.  J usTicE  Baker  delivered  the  opinion  of  the  Court : 

The  Drainage  act  approved  June  27, 1885,  and  in  force  July 
1,  1885,  is  a  revision  and  amendment  of  the  Drainage  law  of 
1879,  in  force  July  1,  1879,  and  of  several  other  acts  therein 
mentioned,  and  its  provisions  govern  in  respect  to  all  the  mat- 
ters here  at  issue.    Laws  of  1885,  p.  77,  etc. 

Section  11  and  section  30,  and  all  the  intervening  sections 
of  the  act,  relate  to  the  formation,  in  counties  under  township 
organization,  of  drainage  districts  composed  of  lands  that  are 
all  located  in  one  township,  or  to  what  are  called  combined  or 
township  drainage  districts,  and  to  the  powers  and  duties  of 
the  commissioners  and  officers  of,  and  the  mode  of  procedure 
in,  such  districts.  It  would  seem  that  section  31,  and  most,  if 
not  all,  of  the  sections  that  follow,  to  section  47,  inclusive,  are 
general  in  their  character  and  scope,  and  are  intended  to  have 
application  to  drainage  districts  organized  or  operating  under 
the  act,  irrespective  of  the  question  whether  they  are  township, 
union  or  special  drainage  districts.  Section  48  relates  to 
union  drainage  districts,  or  such  as  are  formed  where  the  lands 
lie  in  two  towns  in  the  same  or  different  counties,  both  under 
township  organization ;  and  in  respect  to  such  districts  it  is 
provided  that  the  clerk  and  commissioners  shall  have  like 
powers  and  duties  as  provided  for  such  officers  in  districts 
wholly  in  one  town.  Section  49,  and  most  of  the  following 
sections,  relate  to  special  drainage  districts,  or  such  as  are 
formed  where  the  lands  lie  in  three  or  more  towns  in  the  same 
or  different  counties,  or  in  a  county  not  under  township  or- 
ganization, ar  partly  in  a  county  under  township  organization 
and  partly  in  a  county  not  under  township  organization. 

Section  43  is  the  only  section  of  the  act  which  purports  to 
treat  of  sub- districts ;  and  it  not  only  provides  for  the  forma- 
tion of  sub-districts  by  the  owners  of  land  in  main  districts, 
for  the  purpose  of  local  or  more  minute  drainage  in  the  man- 
ner provided  in  the  act  for  the  organization  of  main  districts, 
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but  also  provides  that  "in  drainage  districts  organized  or  pro- 
posed to  be  organized,  which  have  one  or  more  lateral  drains 
or  proposed  drains,  which  are  independent  of  each  other,  ex- 
cept as  to  the  main  drain  or  outlet,  and  which  do  now  or  will 
drain  separate  areas  within  said  district,  it  shall  and  may  be 
lawful  for  the  commissioners,  at  their  option,  to  divide  the 
district  into  as  many  sub-districts  as  there  are  separate  areas, 
for  the  purpose  of  making  assessments  of  benefits  for  the  work 
to  be  done  in  said  sub-district." 

The  contention  that  the  authority  thus  given  to  commission- 
ers to  make  sub-districts  is  not  granted  to  the  commissioners 
of  special  drainage  districts,  for  the  reason  the  section  grant- 
ing the  power  is  found  in  that  part  of  the  Drainage  law  which 
relates  to  drainage  districts  lying  wholly  in  one  township,  and 
wherein  the  commissioners  of  highways  are  ex  officio  drainage 
commissioners,  we  do  not  regard  as  well  grounded.  The  sec- 
tion is  found  among  those  which  are  general  in  their  character, 
and  applicable  alike  to  tow^nship,  union  and  special  drainage 
districts,  and  from  the  position  of  the  section  in  the  act,  and 
from  its  subject  matter,  there  is  ground  for  the  conclusion  it 
was  intended  to  be  so  applicable.  But  whether  this  be  the 
correct  view  or  not,  is  unimportant  to  the  present  inquiry. 
The  latter  part  of  section  52  of  the  act  provides,  that  the  com- 
missioners of  a  special  drainage  district  "shall  be  the  corporate 
authorities  thereof,  and  shall  be  a  body  politic  and  corporate, 
with  like  powers  as  herein  conferred  upon  other  drainage  com- 
missioners, either  by  this  act  or  other  laws  of  this  State." 
Begardless  of  what  the  powers  of  the  commissioners  of  a  spe- 
cial drainage  district  would  be  without  this  latter  provision,  it 
is  very  plain  therefrom  that  the  commissioners  of  the  "Lake 
Fork  Special  Drainage  District,  in  the  counties  of  Piatt,  Cham- 
paign and  Douglas,  and  State  of  Illinois,"  had  ample  author- 
ity to  form  sub-districts. 

The  purpose  for  which  drainage  commissioners  are  given 
authority  to  form  sub-districts  is  declared  by  the  statute  to  be 
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that  of  making  assessments  of  benefits  for  the  work  to  be  done 
in  said  sub-districts.  The  only  powers  that  are  expressly 
granted  to  the  commissioners  in  respect  to  sub-districts  that 
are  at  their  option  formed,  are  to  make  the  division,  and  then 
to  classify  the  lands  therein,  and  make  assessments  as  in 
original  districts;  and  the  statute  provides,  that  "the  funds 
arising  therefrom  shall  be  kept  as  a  separate  and  distinct 
fund,  to  be  used  in  the  sub-district  from  which  it  was  col- 
lected." From  these  powers  there  would  be  no  implied  au- 
thority vested  in  the  commissioners  to  issue  bonds  for  an 
assessment,  or  part  of  an  assessment,  made  by  them  upon  the 
lands  and  property  in  the  sub-district.  We  have  seen  that  the 
section  is  alike  applicable  to  township,  union  and  special  dis- 
tricts, and  while,  by  the  statute,  union  districts  are  given  like 
powers  with  township  districts,  and  special  districts  are  granted 
all  the  powers  conferred  upon  either  township  or  union  dis- 
tricts, yet  the  converse  of  this  is  not  true,  and  township  and 
union  districts  are  nowhere  invested  with  all  the  powers  that 
are  granted  to  special  districts.  Nor  is  power  anywhere  in  the 
act,  either  expressly  or  by  implication,  vested  in  the  commis- 
sioners of  either  township  or  union  districts  to  issue  bonds  or 
notes,  either  for  unpaid  assessments  or  installments  thereof, 
or  for  any  part  of  any  such  assessment  or  installment,  either 
for  district  or  sub-distjicts,  or  to  issue  any  notes  or  bonds 
whatever,  for  any  purpose  or  under  any  circumstances. 

If,  then,  the  commissioners  of  Lake  Fork  Special  Drainage 
District,  in  the  counties  of  Piatt,  Champaign  and  Douglas, 
and  State  of  Illinois,  had  authority  to  issue  bonds  for  any 
portion  of  the  unpaid  assessment  for  benefits  made  by  them 
in  sub-district  No.  10,  it  must  necessarily  be  by  virtue  of 
power  conferred  by  some  section  of  the  statute  that  is  appli- 
cable only  to  special  drainage  districts.  The  claim  made  is, 
that  the  bonds  are  authorized  by  the  proviso  contained  in  sec- 
tion 63.  That  proviso  is  as  follows  :  ''Provided,  however,  if,  in 
the  judgment  of  the  commissioners,  the  payment  of  said  tax, 
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or  any  installment  or  installments  thereof,  for  the  speedy  com- 
pletion of  the  proposed  work,  would  be  too  heavy  a  burden 
upon  the  owners  and  persons  interested  to  pay  in  time  to  be 
used  for  said  work,  the  commissioners  may,  at  any  time  after 
the  levy  has  been  made,  postpone  the  payment  of  such  tax  or 
of  any  one  or  more  installment  or  installments,  or  any  part 
thereof,  to  such  time  or  times  as  they  may  think  proper  and 
advisable,  but  not  longer  than  fifteen  years  from  the  time  of 
the  levy  thereof.  For  the  construction  of  the  proposed  work, 
or  for  the  continuation  and  completion  of  the  same  where  it 
has  been  commenced,  the  commissioners  may  borrow  money, 
not  exceeding  in  amount  ninety  per  cent  of  any  assessment  or 
levy  unpaid  at  the  time  of  borrowing,  and  may  secure  the  pay- 
ment of  the  same  by  notes  or  bonds  of  said  district,  bearing 
interest  not  to  exceed  seven  per  cent  per  annum.  The  interest 
may  be  made  payable  annually  or  semi-annually,  which  notes 
or  bonds  may  be  made  due  and  payable  at  the  same  or  differ- 
ent times,  but  shall  not  run  beyond  one  year  after  the  last 
assessment  or  levy  on  account  of  which  the  money  is  borrowed 
falls  due,  which  notes  or  bonds  shall  not  be  held  to  make  the 
commissioners  personally  liable  for  the  money  borrowed,  but 
shall  constitute  a  lien  upon  the  assessment  or  assessments, 
levy  or  levies,  on  account  of  which  they  are  issued,  for  the  re- 
payment of  the  principal  and  interest  thereon." 

It  is  evident,  upon  examination,  that  the  division  of  the 
matter  contained  in  sections  62  and  63  into  two  sections,  is 
purely  arbitrary,  and  that  such  matter  is  to  be  considered  as 
though  it  were  all  contained  in  one  and  the  same  section.  It 
also  appears  from  said  sections,  that  the  "tax"  referred  to  in 
the  proviso  is  one  arising  out  of  "any  levy  made  as  herein  pro- 
vided." The  language  of  the  statute  is  somewhat  ambiguous, 
but  we  think  the  assessments  or  levies  mentioned  in  the  proviso, 
and  the  payment  of  which,  or  of  any  installment  or  install- 
ments of  which,  or  any  part  thereof,  may  be  postponed  by  the 
commissioners,  and  money  borrowed  by  them  not  exceeding 
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in  amount  ninety  per  cent  of  the  assessment  or  levy  remaining 
unpaid,  to  be  secured  by  the  notes  or  bonds  of  the  district, 
are  the  district  assessments  provided  for  in  section  62  and  the 
additional  district  levy  or  levies  mentioned  in  section  63.  No 
provision  is  made  in  either  section  62  or  section  63  for  any 
sub-district  assessment ;  but  sub-district  assessments  are  men- 
tioned and  provided  for  only  in  section  43  of  the  act,  although 
it  is  true  that  it  is  there  enacted  that  such  assessments  are  to 
be  made  in  the  same  manner  that  assessments  are  made  in 
original  districts. 

The  provision  made  in  section  63  is  for  the  issuing  of  the 
"notes  or  bonds  of  said  district,"  and  the  presumption  must 
be,  that  if  it  had  been  the  legislative  intention  that  notes  or 
bonds  might  be  executed  by  or  on  behalf  of  a  sub-district  or 
for  an  unpaid  sub-district  assessment,  or  a  part  thereof,  such 
intention  would  have  been  clearly  indicated.  It  is  expressly 
stated  in  section  43,  that  the  sub-district  shall  not  have  any 
claim  upon  the  funds  of  the  main  district  for  its  local  use,  and 
it  would  be  an  anomaly  that  bonds  of  the  entire  original  dis- 
trict should  be  issued  for  the  indebtedness  of  a  sub-district. 
The  sub-districts  organized  at  the  option  of  the  commissioners 
of  the  main  district  are  not  independent  bodies  politic  and 
corporate,  but  are  dependent  upon  the  original  organization, 
and  the  corporate  authorities  of  the  main  district  act  for  the 
sub-districts ;  and  had  it  been  intended  that  negotiable  paper 
should  be  based  upon  the  unpaid  assessments  of  a  sub-district, 
it  is  but  reasonable  to  suppose  the  law  would  have  indicated 
the  form  and  effect  of  such  paper,  and  the  manner  in  which 
it  should  be  executed,  and  would  not  have  directed  that  the 
bonds  or  notes  of  the  "district"  should  be  given  therefor. 
Were  the  sub-district  in  a  township  or  union  district,  no  bonds 
or  notes  could  be  issued  for  unpaid  taxes  for  benefits,  and  as 
the  provisions  found  in  the  act  in  regard  to  sub-districts  are 
all  contained  in  section  43,  and  are  alike  applicable  to  all  sub- 
districts  organized  by  commissioners  of  main  districts,  whether 
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township,  union  or  special  districts,  it  is  to  be  presumed,  in  the 
absence  of  a  clear  indication  of  a  legislative  intention  other- 
wise, that  bonds  or  notes  can  not  be  issued  for  unpaid  assess- 
ments of  the  sub-district,  it  being  formed  by  the  commissioners 
of  a  special  drainage  district. 

Various  other  sections  of  the  statute,  which  follow  this  sec- 
tion 63,  tend  to  show  that  while  it  was  contemplated  that 
bonds  or  notes  would  be  issued  based  on  district  assessments, 
yet  that  bonds  or  notes  for  sub-district  assessments  were  not 
in  contemplation.  Section  64  provides  for  funding  notes  or 
bonds  issued  for  an  assessment,  and  executing  new  notes  or 
bonds  ;  but  while  the  "district"  is  mentioned,  there  is  no  refer- 
ence therein  to  a  "sub-district."  Section  65  provides  for  the 
issuing  of  bonds  for  unpaid  assessments  upon  the  petition  of 
a  majority  of  the  owners  of  land  in  special  drainage  districts, 
but  it  makes  no  mention  of  sub-districts.  Section  66  makes 
provision  for  the  keeping  of  a  record  by  the  corporate  author- 
ities of  the  district  of  all  bonds  issued,  and  designates  what 
matters  of  information  shall  appear  upon  the  face  of  such  rec- 
ord, but  it  contains  no  allusion  to  sub-districts  or  sub-district 
assessments.  Section  67  makes  it  the  duty  of  the  Auditor  of 
Public  Accounts  to  register,  upon  presentation,  in  a  book  kept 
for  that  purpose,  all  bonds  issued  under  the  provisions  of  the 
act,  and  it  specifically  points  out  what  such  registration  shall 
show.  The  matters  so  required  to  be  shown  are :  The  date, 
amount,  number,  date  of  maturity,  rate  of  interest,  time  when 
such  interest  is  payable,  place  of  payment  of  the  principal  and 
interest  of  such  bond,  under  what  act  issued,  by  what  district 
issued,  and  the  name  of  the  person  or  persons  presenting  the 
same  for  registration.  If  it  had  been  within  the  legislative 
contemplation  that  bonds  would  be  issued  under  the  act  by  a 
sub-district,  or  for  or  on  behalf  of  a  sub-district,  it  would  seem 
it  would  have  been  required  the  registration  in  the  office  of  the 
Auditor  should  show  such  sub-district.  So,  also,  under  sec- 
tion 68,  the  Auditor's  certificate  sent  to  the  county  clerk  shows 
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the  amount  necessary  to  pay  the  interest,  or  interest  and  prin- 
cipal, "of  such  particular  district,"  which  is  to  be  levied  "within 
the  limits  of  such  district,"  and  this  amount  is,  by  the  district 
clerk,  to  be  apportioned  "in  such  district,"  and  a  pro  rata, 
share  extended  as  a  tax  against  "the  lands  and  property  in 
the  district."  There  i&  no  suggestion  whatever  in  the  section, 
of  a  sub-district.  In  section  70,  the  references  are  to  "the 
lands  and  property  in  said  district,"  to  the  "notes  or  bonds  of 
the  district"  and  "bonds  of  the  district,"  without  any  mention 
of  sub-district  or  sub-district  bonds.  In  section  72,  the  "notes 
or  bonds  of  the  district"  are  in  like  manner  spoken  of,  and  no 
mention  made  of  sub-districts  or  sub-district  bonds.  It  is 
hardly  reasonable  to  suppose  that  if  it  had  been  contemplated 
and  intended  that  bonds  might  be  issued  by  or  on  behalf  of  a 
sub-district,  or  for  a  sub-district  assessment,  there  would  have 
been  such  an  entire  omission  in  each  and  every  one  of  these 
numerous  sections  relating  to  drainage  bonds,  of  any  reference 
whatever  to  sub-districts  or  sub-district  bonds. 

Neither  township  drainage  districts  nor  union  drainage  dis- 
tricts are,  under  the  law,  given  the  privilege  of  issuing  bonds 
for  unpaid  assessments,  or  any  part  thereof,  even  where  such 
assessments  are  made  for  the  whole  district.  The  General 
Assembly  saw  fit  to  confine  that  privilege  to  special  drainage 
districts.  Sub-districts,  even  when  they  are  formed  in  a  special 
drainage  district  that  includes  lands  in  three  or  more  counties, 
may  be,  and  frequently  are,  very  small  in  area,  and  include 
the  property  of  but  a  few  land  owners,  and  it  would  seem,  the 
policy  of  the  law  which  would  deny  the  right  of  issuing  nego- 
tiable bonds  and  paper  in  township  and  union  districts,  would 
also  deny  such  right  to  all  mere  sub-districts. 

In  section  78  is  found  another  reason  why  the  provision  in 
section  63  for  the  issuing  of  district  bonds  for  assessments  in 
special  drainage  districts  should  not  be  held  to  apply  to  this 
sub-district  No.  10.  A  sub-district  may  be  formed  in  a  main 
district,  either  by  the  act  of  the  commissioners  or  "by  the 
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owners  of  land,  *  *  *  in  the  manner  provided  in  the  act 
for  the  organization  of  main  districts."  If  this  sub-district 
had  been  organized  "by  the  owners  of  land,"  thereby  giving  it 
an  independent  corporate  existence,  and  it  embraced  within 
itself  lands  in  three  or  more  townships,  it  might  possibly,  al- 
though a  sub-district,  be  regarded  as  something  more  than  a 
mere  sub-district,  and  as  a  special  district  within  the  purview 
of  the  act,  since  it  would  have  had  all  the  essential  attributes 
of  a  main  special  district.  But  it  was  not  formed  by  the  act  of 
the  land  owners,  has  no  autonomy  of  its  own,  and  is  not  in 
three  tow^ns.  Not  only  is  the  power  to  issue  bonds  a  special 
power  granted  to  a  particular  class  of  districts,  and,  by  neces- 
sary implication,  withheld  from  all  other  districts,  but  in  the 
latter  part  of  said  section  78  it  is  enacted  that  "the  special 
provisions  of  this  act  for  their  own  class  of  districts  shall  apply 
only  to  such  districts."  As  we  understand  this  provision,  it 
very  plainly  excludes  the  idea  that  the  special  provision  made 
for  special  drainage  district  bonds  is  applicable  to  sub-districts 
under  section  iS,  without  such  sub-districts  are  autonomous 
and  complete  special  drainage  districts  within  themselves. 

Even  if  bonds  for  postponed  and  unpaid  assessments  could 
lawfully  be  issued  by  or  on  behalf  of  a  sub-district  organized 
by  the  commissioners  of  a  special  drainage  district,  yet  there 
would  be  a  serious  and  fatal  objection  to  the  bonds  here  in 
question.  These  bonds  were  issued  by  the  Lake  Fork  Special 
Drainage  District,  in  the  counties  of  Piatt,  Champaign  and 
Douglas,  and  State  of  Illinois,  and  contain  absolute  and  posi- 
tive promises  on  the  part  of  said  Lake  Fork  Special  Drainage 
Distric^  to  pay  the  several  sums  of  money  mentioned  in  them, 
respectively,  and  by  the  terms  of  the  contract  the  faith  of  said 
Lake  Fork  Special  Drainage  District  is  irrevocably  pledged 
for  the  payment  of  the  principal  sums  named  in  said  bonds, 
and  the  interest  coupons  attached.  It  is  true  that  in  the  body 
of  the  bonds  the  statement  is  made  that  they  are  "issued  on 
the  second  assessment  of  sub-district  No.  10  of  said  Lake  Fork 
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Special  Drainage  District,"  and  also  the  further  statement  that 
for  payment  of  the  bonds  and  coupons,  "together"  with  the  faith 
of  the  main  district,  is  pledged  "the  unpaid  assessment  above 
described  in  sub-district  No.  10,  becoming  due  September  1, 
1892,  upon  which  this  bond  and  coupons  attached  are  based, 
and  are  constituted  a  special  lien  for  the  payment  thereof." 
They  do  not  purport,  however,  to  be  the  bonds  of  the  sub- 
district,  or  to  be  payable  only  out  of  the  proceeds  of  the  unpaid 
and  postponed  assessment  of  the  sub-district,  but  the  promise 
of  the  main  district  to  pay  is  direct  and  unconditional.  In 
the  coupons  attached,  there  is  no  reference  whatever  to  either 
the  sub-district  or  any  assessment,  and  all  that  is  found  in 
them  are  simple  and  unqualified  promises  on  the  part  of  the 
Lake  Fork  Special  Drainage  District  to  pay  the  bearer,  at  the 
place  and  times  mentioned  therein,  the  sums  of  interest  money 
specified  in  them,  respectively.  Section  43  of  the  Drainage 
act  provides,  as  we  have  heretofore  stated,  that  the  funds  aris- 
ing from  assessments  made  in  sub-districts  "shall  be  kept  as 
a  separate  and  distinct  fund,  to  be  used  in  the  sub-district  from 
which  it  was  collected,"  and  that  the  formation  of  sub-districts 
shall  not  give  to  any  such  sub-district  "any  claim  upon  the 
funds  of  the  main  district  for  its  local  use."  We  can  not  ac- 
cede to  the  suggestions  made  by  petitioners,  that  the  promises 
to  pay,  made  in  the  bonds  and  coupons,  are  simply  promises 
to  pay  by  or  with  the  unpaid  assessment  in  sub-district  No.  10, 
and  that  the  language,  "for  the  payment  of  which  principal 
sum,  and  the  interest  coupons  attached,  the  faith  of  said  Lake 
Fork  Special  Drainage  District  is  hereby  irrevocably  pledged," 
is  simply  a  pledge  by  the  commissioners  that  the  unpaid  and 
postponed  assessment  will  be  used  in  the  payment  of  the  bonds 
at  their  maturity,  and  that  the  corporate  authorities  will  exer- 
cise whatever  power  is  given  to  or  duty  imposed  on  them  by 
law,  towards  the  payment  of  the  interest  on  such  bonds  as 
the  same  accrues.  The  contracts  attempted  to  be  made  by  the 
Lake  Fork  Special  Drainage  District  are  plain  and  unambig- 
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uous,  and  the  language  used  in  the  bonds  and  coupons  will 
not  bear  the  construction  sought  to  be  placed  upon  it.  The 
drainage  district  had  no  power,  under  the  law,  to  issue  bonds 
binding  itself  for  the  payment  of  an  assessment  made  in  one 
of  its  sub-districts,  for  work  done  in  and  solely  for  the  local 
benefit  of  such  sub-district. 

Our  conclusions  upon  the  case  presented  by  the  record  are, 
that  while  the  commissioners  of  Lake  Fork  Special  Drainage 
District  had  power,  under  the  statute,  to  form  sub-districts, 
yet  that  they  had  no  lawful  authority  to  issue  bonds  for  an 
unpaid  assessment  made  in  one  of  said  sub-districts,  or  for 
any  part  thereof ;  and  that  even  if  they  could  be  held  to  be 
vested  with  such  authority,  the  bonds  here  involved  would  not 
be  legal,  and  such  as  they  could  lawfully  issue. 

For  the  reasons  herein  stated,  the  demurrer  to  the  answer 
of  the  Auditor  of  Public  Accounts  is  overruled,  a  writ  of  man- 
damns  is  denied,  and  the  petition  dismissed  at  the  cost  of  the 
petitioners.  p^^-^  ^^^-^^^ 


Arthur  W.  Windett 

V. 

The  Connecticut  Mutual  Life  Insurance  Company  et  al. 

Filed  at  Ottawa  October  31, 1889. 

1.  Chancery — decree  in  violation  of  agreement — as,  taking  a  decree 
of  foreclosure  after  an  agreement  to  extend  the  time — remedy.  The  holder 
of  a  mortgage  exhibited  his  bill  in  chancery  in  the  Circuit  Court  of 
the  United  States,  for  a  foreclosure.  Personal  service  was  had  on  the 
mortgagor,  his  default  entered,  decree  of  foreclosure,  and  sale,  the  mort- 
gagee being  the  piu-chaser.  After  the  statutory  time  for  redemption 
had  expired,  the  master  made  a  deed.  Subsequently,  the  mortgagor 
exhibited  his  bill  in  chancery  in  the  circuit  court  of  Cook  county,  in 
this  State,  to  redeem,  alleging  that  the  decree  of  foreclosure  in  the 
United  States  court  was  taken  in  violation  of  an  agreement  by  the  mort- 
gagee to  extend  the  time  of  payment  of  the  mortgage  debt,  and  to 
reduce  the  rate  of  interest :  Held,  that  conceding  the  ground  for  relief 
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to  have  been  established,  the  remedy  of  the  mortgagor  was  by  appli- 
cation in  apt  time  to  the  court  in  which  the  suit  for  foreclosure  was 
pending,  where,  upon  a  proper  showing,  appropriate  action  would  be 
taken. 

2.  Kes  judicata — as  to  defense  not  made.  A  final  decree  of  the  United 
States  Circuit  Court,  finding  the  sum  due  and  ordering  a  sale  of  mort- 
gaged premises  for  the  debt  and  costs,  is  conclusive  of  the  fact  that  the 
mortgage  debt  was  due  and  of  the  sum  due,  and  the  mortgagor  can 
not  be  heard  to  allege,  by  bill  seeking  to  redeem,  that  the  decree  of 
foreclosure  was  taken  in  violation  of  an  agreement  to  give  further  time 
for  payment  and  a  reduced  rate  of  interest.  These  being  matters  in- 
volved in  the  issues  passed  upon  in  the  suit  to  foreclose,  became  rea 
judicata,  and  not  open  to  re-litigation. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  Murray  F.  Tuley,  Judge,  presiding. 

Mr.  W.  C.  GouDY,  Mr.  John  Woodbridge,  and  Mr.  William 
P.  Black,  for  the  appellant. 

Messrs.  Isham,  Lincoln  &  Beale,  for  the  appellees 

Mr.  Justice  Magruder  delivered  the  opinion  of  the  Court : 

Windett  executed  to  the  Connecticut  Mutual  Life  Insurance 
Company  the  following  mortgages  :  one  for  $30,000.00,  dated 
April  16,  1873,  due  in  five  years,  with  interest  at  nine  per 
cent  per  annum,  on  a  lot  on  State  Street  in  Chicago ;  one  for 
$10,000.00,  dated  Nov.  14,  1873,  due  April  16, 1878,  at  9  per 
cent  interest,  on  same  lot ;  one  for  $20,000.00,  dated  Nov.  18, 
1875,  payable  in  5  years,  with  8  per  cent  interest,  on  the  north 
half  of  40  acres  in  section  8,  etc.,  in  Cook  Co. ;  one  for  $20,- 
000.00,  dated  Nov.  18,  1875,  payable  in  5  years,  at  8  per  cent 
interest,  on  the  south  half  of  said  40  acre  tract ;  a  second 
mortgage,  dated  Nov.  18,  1875,  on  said  40  acre  tract,  subject 
to  the  last  two  mortgages  and  given  as  additional  security  for 
the  said  mortgages  on  the  State  Street  lot ;  a  mortgage  for 
$4500.00,  dated  June  18,  1866,  due  June  18,  1871,  with  in- 
terest at  8  per  cent,  on  a  lot  on  Milwaukee  Ave.  in  Chicago ; 
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a  second  mortgage  on  said  Milwaukee  Avenue  lot,  for  $10,- 
000.00,  dated  April  16,  1875,  due  April  16,  1880,  and  drawing 
nine  per  cent  interest.  The  amount  of  these  mortgages,  $94,- 
600.00,  represented  money  loaned  by  the  Company  to  Windett. 

Prior  to  March,  1879,  the  appellant,  Windett,  had  neglected 
for  several  years  to  pay  any  interest  upon  this  indebtedness, 
or  any  taxes  upon  the  property  mortgaged,  and  had  suffered 
some  of  the  property  to  be  sold  for  taxes.  Accordingly  the 
Insurance  Company,  one  of  the  appellees  herein,  filed  bills,  in 
March,  1879,  in  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois,  to  foreclose  said  mortgages,  some 
of  them  having  become  due  by  their  terms,  and  others  having 
been  declared  due  for  non-payment  of  interest  and  taxes  in 
accordance  with  provisions  therein  contained.  Appellant  was 
duly  served  with  process  in  the  foreclosure  proceedings,  both 
upon  the  filing  of  the  original  bills,  and  of  the  amended  and 
supplemental  bill  hereinafter  mentioned.  He  was  also  present 
at  the  taking  of  testimony  before  the  Master  in  the  causes,  and 
was  duly  informed  of  all  the  steps  taken  therein,  but  he  filed 
no  answers  and  made  no  defense,  and  failed  to  bring  to  the 
attention  of  the  Federal  Court  the  alleged  agreements  herein- 
after mentioned. 

The  bill  to  foreclose  the  mortgages  upon  the  Milwaukee  Av- 
enue property  was  filed  March  17,  1879;  default  was  taken 
and  the  cause  referred  to  the  master  on  Nov.  23,  1880  ;  decree 
of  sale  was  entered  on  June  22,  1881;  sale  was  made  by  the 
master  on  September  23, 1881,  and  the  property  was  bought  by 
the  Insurance  Company,  to  which  a  master's  deed  was  issued 
on  January  29,  1883,  the  appellant  having  failed  to  redeem. 

The  bill  to  foreclose  the  mortgages  upon  the  property  on 
State  Street  and  in  section  8  was  filed  on  March  15,  1879; 
an  amended  and  supplemental  bill  was  filed  April  6,  1880; 
orders  jpro  confesso  and  of  reference  were  entered  on  Novem- 
ber 23,  1880;  decree  of  sale  was  entered  oU/July  16,  1881; 
sale  by  the  Master  to  the  Insurance  Company  was  made  on 
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November  17,  1881,  and  master's  deed  in  pursuance  of  the 
sale  was  executed  on  February  19,  1883,  there  having  been 
no  redemption. 

After  the  filing  of  the  bill  filed  on  March  15,  1879,  appel- 
lant, on  June  27,  1879,  executed  a  mortgage  to  the  Company 
upon  six  inches  of  ground  north  of  and  adjoining  the  State 
Street  lot,  as  additional  security  for  the  $40,000.00  loaned 
upon  that  lot,  and  because  the  north  v^^all  of  the  building 
erected  by  appellant  upon  said  lot  with  the  money  borrowed 
by  him  rested  upon  said  six  inches.  On  July  28,  1879,  ap- 
pellant also  executed  to  the  Company  a  mortgage  upon  40 
acres  of  land  in  section  14,  etc.,  known  as  the  Parker  tract, 
as  further  security  for  the  indebtedness  upon  the  State  Street 
property.  The  Company  paid  off  certain  liens  upon  the  40 
acres  in  section  14,  amounting  to  $6000.00,  and  took  from 
appellant  another  mortgage,  dated  March  16, 1880,  upon  said 
40  acres  to  secure  appellant's  bond  for  $6000.00,  payable  on 
demand,  and  drawing  8  per  cent  interest.  The  object  of  filing 
the  supplemental  bill  was  to  foreclose  the  mortgages  upon  the 
six  inches  and  upon  the  Parker  tract. 

When  the  loans  of  $40,000.00  were  made  upon  the  State 
Street  lot  in  1873,  there  rested  upon  it  an  old  mortgage,  dated 
in  1857,  for  $20,000.00,  owned  by  one  Catherine  Parpart,  and 
which  seems  to  have  been  regarded  as  invalid  both  by  appel- 
lant and  the  Insurance  Company.  A  bill  to  foreclose  this 
Parpart  mortgage  was  filed  in  the  United  States  Circuit  Court 
in  1875  against  appellant  and  the  Insurance  Company ;  a  de- 
cree was  rendered  on  July  28,  1879,  in  favor  of  Parpart  for  the 
$20,000.00  and  interest,  and  a  receiver  was  appointed  to  take 
possession  of  the  State  Street  lot  and  the  building  thereon ; 
upon  appeal  to  the  Supreme  Court  of  the  United  States,  that 
Court  sustained  the  Parpart  decree  ;  on  July  14,  1883,  there  was 
due  on  this  Parpart  decree  $46,158.82,  of  which  the  Insurance 
Company  paid  $34,937.62,  and  the  remainder,  $11,221.20, 
was  paid  out  of  rents  accumulated  in  the  hands  of-  the  receiver. 
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The  decree,  rendered  against  appellant  in  the  foreclosure  of 
the  Milwaukee  Avenue  mortgages,  was  for  $21,425.70,  and  the 
decree  rendered  in  the  suit  to  foreclose  the  other  mortgages, 
was  for  $136,697.41. 

In  the  present  case,  the  appellant  filed  his  bill  in  the  Circuit 
Court  of  Cook  County  on  June  17,  1885,  for  the  purpose  of 
redeeming  the  foregoing  property  from  the  foreclosure  sales 
made  under  the  decrees  of  the  United  States  Circuit  Court,  and 
charging  that  the  foreclosure  proceedings  in  the  Federal  Court 
were  consummated  by  the  Insurance  Company  in  violation  of 
certain  agreements  with  appellant,  and  that,  by  reason  of  such 
agreements,  the  Company  holds  its  title  to  the  property  in 
question  subject  to  the  right  of  appellant  to  redeem  the  same. 
Answers  were  filed  to  the  bill  by  the  defendants  thereto,  the 
Insurance  Company,  Mark  Skinner,  Anson  Sperry  and  Henry 
P.  Isham.  After  hearing,  the  Circuit  Court  of  Cook  County 
dismissed  the  bill  for  want  of  equity,  and  its  decree  has  been 
afl&rmed  by  the  Appellate  Court.  The  case  is  brought  to  this 
Court  by  appeal. 

Appellant  claims  that,  after  the  foreclosure  bills  were  filed 
in  the  Federal  Court,  the  Insurance  Company  agreed  with  him 
to  extend  the  time  for  the  payment  of  the  monies  secured  by 
the  mortgages,  and  to  reduce  the  rate  of  interest  required  to 
be  paid  by  the  terms  of  the  mortgages.  The  first  question  is 
as  to  the  existence  of  the  agreements  contended  for,  and  we  do 
not  think  that  the  appellant  has  succeeded  in  proving  any  such 
agreements.  We  will  advert  to  a  few  of  the  facts  and  circum- 
stances upon  this  subject,  which  are  found  in  the  record. 

On  March  18,  1879,  appellant  wrote  a  letter  to  Skinner,  the 
Chicago  correspondent  of  the  Insurance  Company,  in  which  he 
submits  the  following  proposition  :  "Let  the  loans  be  renewed 
for,  say,  five  years,  at  six  per  cent,  per  annum,  and  I  will  give 
as  additional  security  40  acres  of  land  in  *  *  *  sec.  14, 
etc."  On  July  2^8,  1879,  E.  S.  Isham,  the  attorney  of  the  Com- 
pany, requested  appellant  to.  execute,  and  appellant  did  then 
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execute  to  the  Company,  the  mortgage  dated  July  28,  1879, 
upon  the  40  acres  in  Sec.  14.  Appellant  says  that  the  accept- 
ance of  the  mortgage  on  the  Parker  tract  was  the  acceptance 
•of  the  proposition  submitted  by  him  on  March  18,  1879,  and 
that  the  consideration  for  the  giving  of  the  mortgage  was  the 
renewal  of  the  loans  for  five  years  at  six  per  cent  interest. 
The  weight  of  the  testimony  is  against  him  in  regard  to  this 
matter. 

E.  S.  Isham  swears  that  the  letter  of  March  18,  1879,  and 
the  mortgage  of  July  28,  1879,  had  no  connection  with  each 
other;  that  the  Federal  Court  on  July  19,  1879,  decided  the 
Parpart  mortgage  to  be  valid  and  prior  to  the  mortgages  of 
the  Insurance  Company  as  a  lien  upon  the  State  Street  lot ; 
that  the  notes  secured  by  the  Windett  mortgages  were  judg- 
ment notes,  and,  owing  to  the  impairment  of  the  Company's 
securities  by  the  Parpart  decision,  he  prepared  the  papers  to 
enter  up  judgments  so  as  to  get  liens  upon  the  property  of 
appellant  not  embraced  in  the  mortgages  ;  that,  in  considera- 
tion of  his  refraining  from  so  entering  up  judgments,  appellant 
agreed  to  give  and  did  give  the  mortgage  on  the  Parker  tract 
as  additional  security. 

Judge  Skinner  swears,  that  he  submitted  appellant's  prop- 
osition of  March  18,  1879,  to  the  officers  of  the  Insurance 
Company  at  Hartford,  Connecticut,  by  letter,  and  on  March  20, 
1879,  received  the  following  reply:  "We  can  not  consider 
any  proposition  for  delay  from  Windett  which  does  not  include 
a  satisfactory  settlement  of  all  arrears  and  protection  against 
defaults  in  future  ;  "  that,  while  he  can  not  remember  the  fact 
of  communicating  the  contents  of  this  dispatch  to  appellant, 
he  has  no  doubt  that  he  told  him  the  purport  of  it,  and  that 
"Mr.  Windett  must  have  known  it  very  soon  afterwards  some 
time,  because  he  was  always  very  careful  about  finding  out." 
It  is  not  shown,  that,  before  July  28,  1879,  any  settlement  was 
made  of  "all  arrears,"  or  any  protection  furnished  against 
future  defaults.    That  Skinner  had  no  authority  to  act  upon 
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the  proposition  of  July  18,  1879,  without  submitting  it  to  his 
principals  at  Hartford,  was  well  known  to  the  appellant,  as  the 
proofs  abundantly  show. 

Again,  on  July  31,  1879,  appellant  wrote  a  letter  to  Isham 
&  Lincoln,  attorneys  of  the  Insurance  Company,  in  which  he 
says,  among  other  things  :  "I  respectfully  request,  1.  a  renewal 
of  the  loans  for  five  years,  2.  a  reduction  of  the  rate  of  interest 
on  all  my  indebtedness  to  six  per  cent,  which  is  all  I  can  pay." 
If,  as  appellant  claims  in  his  bill  and  in  his  testimony,  he  had 
a  binding  agreement  with  this  company,  which  was  perfected 
and  closed  on  July  28,  1879,  by  which  it  agreed  to  extend  his 
loans  five  years  and  reduce  his  interest  to  six  per  cent,  why 
did  he  write  the  letter  of  July  31,  1879  ?  It  is  inconceivable, 
that  a  man  should  ask  as  a  favor  on  July  31  that  which  he 
had  already  acquired  by  contract  entered  into  on  July  28. 

On  March  31,  1880,  appellant  wrote  a  letter  to  Greene,  the 
President  of  the  Company  at  Hartford,  saying:  "I  have  had 
some  conversation  with  Judge  Skinner  *  *  *  with  a  view 
to  obtain  an  extension  of  time  upon  my  loans  *  *  *  and  to 
have  the  interest  reduced  to  6  per  cent."  On  June  15,  1880, 
he  writes  to  Greene  :  "Allow  me  to  inquire  whether  the  com- 
pany has  concluded  to  entertain  favorably  the  proposals  I  laid 
before  you  *  *  *  as  per  my  letter  of  March  31st."  On 
July  7,  1880,  he  writes  to  Isham  &  Lincoln:  "I  beg  to  sub- 
mit the  following  basis  of  agreement  respecting  my  loans 
*  *  *  1st.  Let  the  several  loans  be  extended  for  three 
years  from  the  present  time,  2nd,  that  interest  on  the  same 
be  reduced  to  five  per  cent  per  annum,  taking  effect  Jan.  1, 
1878,"  etc.  These  letters  are  inconsistent  with  the  theory  of 
a  contract  formed  out  of  the  proposal  of  March  18,  1879,  and 
the  mortgage  of  July  28,  1879. 

But  appellant  sets  up  another  contract  for  extension  of  time 
and  reduction  of  interest  alleged  to  have  grown  out  of  a  prop- 
osition made  in  January,  1881,  and  accepted,  as  he  claims,  in 
April,  1881.    The  proof  fails  to  establish  any  such  contract. 
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On  February  26,  1881,  appellant  handed  to  Judge  Skinner  a 
written  memorandum  or  proposal,  dated  January  22,  1881, 
containing  these  words :  "Basis  of  arrangement  with  Conn. 
:  Mut.  L.  I.  Co.  That  all  loans  be  extended  to  three  years  from 
July,  1880,  and  that  the  interest  thereon  be  reduced  to  six  per 
cent  from  Jan.  1,  1879."  This  memorandum  also  contained 
a  proposition  to  subdivide  the  40  acres  in  section  8  into  blocks, 
lots,  streets,  etc.,  and  to  sell  certain  blocks  and  lots,  the  com- 
pany to  give  releases,  and  so  much  to  be  paid  upon  the  parts 
released.  This  proposition  was  forwarded  by  Skinner  to  the 
Company.  Appellant  states  that  Skinner  met  him  on  the 
street  on  April  16,  1881,  and  in  answer  to  a  question  about 
the  proposition  of  Jan.  22,  1881,  said  that  the  Company  had 
agreed  to  the  proposition.  The  proposition  so  submitted  and 
the  interview  of  April  15,  1881,  are  said  to  constitute  the 
second  contract. 

Skinner  contradicts  appellant  in  the  following  words :  "I 
could  not  have  said  any  such  thing  at  any  time  in  reference 
to  the  proposition  of  January  22,  1881.  *  *  *  j  never  said 
anything  only  what  the  Company  authorized  me  to  say,  and  I 
never  had  any  authority  from  the  company  to  say  any  such 
thing."  It  appears  that,  through  the  influence  of  Skinner,  the 
Company  did  release  2  J  acres  to  the  appellant  on  July  27, 1881, 
but  appellant  raised  money  by  mortgaging  the  part  so  released, 
and  used  the  money  for  his  own  private  purposes,  making  no 
payment  out  of  it  upon  his  indebtedness  to  the  company. 

Greene  swears,  that  no  arrangement  whatever  was  entered 
into  with  the  appellant  upon  the  basis  of  the  proposition  of 
January  22,  1881,  and  that  he  charged  the  appellant,  in  an 
interview  had  with  him  on  April  28,  1881,  with  scheming  to 
inveigle  the  company  into  some  statement  that  would  look  like 
a  contract  for  extension. 

After  the  decrees  of  sale  were  entered,  appellant  had  an 
interview  with  Taylor,  the  Secretary  of  the  company  at  Hart- 
ford, in  the  summer  of  1881,  in  which  he  states  that  Taylor 
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told  him  no  steps  would  be  taken  under  said  decrees.  Taylor 
denies  this  in  toto  in  his  evidence.  A  letter,  dated  Septem- 
ber 20,  1881,  written  by  Taylor  to  appellant,  in  reply  to  a 
letter  from  appellant,  dated  September  14,  1881,  is  produced, 
in  which  Taylor  says :  "Eeplying  to  your  favor  of  the  14th 
instant,  I  beg  to  say  that  you  are  under  a  misapprehension  in 
attributing  to  me  a  promise  that  no  steps  should  be  taken  upon 
the  decrees  in  your  matters,  etc." 

In  reply  to  a  letter,  dated  July  2,  1881,  written  to  him  by 
appellant.  Judge  Skinner  writes  to  appellant  on  July  7,  1881, 
and,  referring  to  appellant's  statements  about  the  memoran- 
dum of  Jan.  22,  1881,  he  says :  "If  you  mean  to  imply  that 
any  such  arrangement  was  made  with  me  for  the  company,  or 
with  the  company  in  any  wise,  then  you  state  what  I  do  not 
understand  to  be  the  case.  I  do  not  know  of  any  arrangement 
of  any  kind  made  by  you  with  the  company,  or  with  me  acting 
for  the  company." 

The  evidence  in  this  case  is  very  voluminous.  We  cannot 
further  discuss  it.  We  have  only  referred  to  a  few  items  of 
it.  We  are  satisfied,  from  an  examination  of  it,  that  the  agree- 
ments for  extension  of  time  and  reduction  of  interest,  as  they 
are  set  up  and  insisted  upon  by  the  appellant,  were  never 
made  by  the  Insurance  Company.  Appellant's  statements  upon 
this  subject  rest  upon  his  own  testimony  exclusively,  while 
over  against  them  stands  an  overwhelming  mass  of  evidence 
oral  and  documentary. 

But  let  it  be  admitted  that  we  are  wrong  in  our  construction 
of  the  evidence,  and  that  there  were  really  such  agreements 
as  are  contended  for.  What  then?  Appellant  should  have 
applied  for  relief  to  the  Federal  Court  in  which  the  foreclosure 
proceedings  were  pending.  He  is  an  able  and  experienced 
lawyer.  He  says  that  he  was  surprised  at  the  prosecution  of 
the  foreclosure  suits  by  the  company,  and  regarded  the  filing 
of  the  supplemental  bill,  the  taking  of  the  defaults,  the  entry 
of  the  decrees  of  sale  and  the  sales  thereunder,  as  being  gross 
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violations,  each  and  all  of  them,  of  his  understanding  with  the 
company.  If  he  had  gone  before  the  Federal  Court  when  the 
defaults  were  taken,  and  produced  evidence  of  an  agreement 
to  suspend  the  foreclosures  and  extend  the  time  of  payment, 
that  court  would  undoubtedly  have  set  aside  the  defaults  and 
dismissed  or  stayed  the  proceedings.  It  would  have  delayed 
the  sales  even  after  the  decrees  were  entered  upon  proof  of 
such  agreement. 

At  any  rate,  the  Federal  Court  had  jurisdiction  of  the  per- 
son of  the  appellant  by  due  service  of  process  upon  him,  and 
also  jurisdiction  of  the  subject  matter  of  the  litigation  before 
it.  One  of  the  questions  involved  in  the  issues  presented  to 
that  Court  was  the  right  of  the  Company  to  foreclose  its  mort- 
gages. If  the  Company  had  agreed  to  extend  the  payment  of 
the  mortgage  indebtedness  for  five  years,  it  was  wrongfully 
proceeding  to  foreclose,  and  such  agreement  was  proper  mat- 
ter of  defense  to  be  set  up  against  the  assertion  of  the  right 
to  foreclose.  Another  question  involved  in  the  issues  before 
the  Federal  Court  was  the  amount  of  indebtedness  upon  the 
mortgages.  If  there  was  an  agreement  that  that  indebtedness 
should  draw  only  six  per  cent  interest  from  a  specified  date, 
then  it  was  wrong  to  enter  decrees  for  interest  at  the  rate  of 
eight  and  nine  per  cent,  and  proof  of  such  agreement  could 
have  been  introduced  by  the  defense,  under  the  issues  involved, 
to  lessen  the  amount  to  be  recovered. 

Hence,  it  is  manifest  that  the  agreements,  which  we  are 
now  asked  to  enforce,  involve  not  only  matters  over  which  the 
Federal  Court  had  jurisdiction,  but  matters,  which  were  em- 
braced within  the  issues  passed  upon  by  that  Court.  It  fol- 
lows, that  its  decrees,  unreversed  by  a  direct  proceeding,  are 
final  adjudications,  so  far  as  we  are  concerned,  upon  the  sub- 
jects now  urged  upon  our  consideration.  We  have  no  power 
to  review,  change  or  annul  those  decrees. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Morrison  et  al.  v.  Herrick  et  al. 


631 


Syllabus. 


Edward  W.  Morrison  et  al, 

V, 

Harry  Herrick  et  al. 
Filed  at  Ottawa  October  31, 1889. 

1.  Statute  of  Fkauds — verbal  sale  or  lease  of  land— part  perform- 
ance, to  take  a  case  out  of  the  statute.  In  equity,  verbal  contracts  for  the 
sale  of  lands  will  be  enforced  wlien  they  have  been  so  far  performed 
by  one  party  that  to  permit  the  other  party  to  repudiate  them,  would, 
of  itself,  be  a  fraud.  Equity  will  not  permit  a  suitor  to  make  use  of  the 
Statute  of  Frauds  as  a  means  of  perpetrating  a  fraud,  as  that  would 
defeat  the  very  purpose  for  which  the  statute  was  enacted. 

2.  Taking  and  retaining  possession  of  land  by  the  purchaser,  with 
the  consent  of  the  vendor,  and  making  valuable  improvements,  consti- 
tute such  part  performance  as  will  justify  a  court  of  equity  in  enforcing 
the  oral  contract. 

3.  To  take  a  verbal  contract  out  of  the  Statute  of  Frauds,  however, 
the  acts  of  part  performance,  whatever  they  may  be,  must  refer  exclu- 
sively to  the  contract,  and  be  such  as  would  not  have  been  performed 
but  for  the  contract.  They  must  be  such  as  can  not  be  explained  con- 
sistently with  any  other  contract  than  the  one  alleged, — that  is,  they 
must  refer  to,  result  from,  and  be  done  in  pursuance  of,  such  contract. 

4.  If,  therefore,  possession  is  relied  upon  as  an  act  of  part  perform- 
ance, it  must  be  possession  under  the  contract  sought  to  be  enforced. 
The  continuance  of  possession  taken  before  the  contract  was  made,  is 
not  usually  held  to  be  sufficient.  This  rule  applies  especially  to  cases 
where  the  previous  holding  was  under  a  lease. 

5.  Same — extension  of  lease  by  verbal  agreement — continued  posses- 
sion— making  improvements,  etc.  Where,  before  the  termination  of  a 
lease,  there  was  an  oral  agreement  between  the  landlord  and  tenant  for 
a  new  lease  of  five  years,  the  fact  that  the  tenant  refused  to  accept  a 
new  lease  for  only  one  year,  upon  the  express  ground  that  he  was  en- 
titled to  a  lease  for  five  years,  and  the  promise  of  the  lessor  to  make  a 
lease  for  the  five  years,  is  evidence  that  the  possession  of  the  lessee 
after  the  termination  of  the  original  lease  was  under  the  oral  contract 
for  the  new  lease  of  five  years,  and  not  a  mere  holding  over. 

6.  The  expenditure  of  money  by  the  tenant  in  making  costly  im- 
provements on  the  premises,  on  the  faith  of  an  oral  agreement  for  a 
term  of  years,  may  be  viewed,  not  only  as  constituting,  of  itself,  part 
performance  sufficient  to  take  the  case  out  of  the  statute,  but  as  fur- 
nishing strong,  if  not  conclusive,  evidence  that  the  possession  is  con- 
tinued under  the  oral  contract,  and  not  under  the  original  lease. 
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7.  Notice — possession  of  tenant — under  verbal  agreement  for  a  new 
lease.  The  possession  of  a  tenant  under  an  oral  contract  with  his  land- 
lord for  a  further  term,  will  be  notice  to  a  third  party  who  accepts  a 
lease  of  the  same  premises  from  the  landlord,  of  the  tenant's  rights 
under  the  oral  contract. 

« 

8.  PuECHASER  without  notice — hut  who  has  paid  nothing.  A  person 
leasing  premises,  who  pays  nothing  before  he  has  actual  knowledge  of 
the  rights  of  a  prior  tenant  for  a  renewal  of  his  lease,  will  not  be  pro- 
tected as  a  bona  fide  and  innocent  purchaser. 

9.  Laches — not  asserting  a  right  until  it  is  questioned.  Where  one 
entered  into  the  occupancy  of  premises  under  a  lease,  and  continues  in 
possession  after  the  expiration  of  the  term,  under  a  verbal  agreement 
for  a  new  lease  for  a  term  of  years,  and  is  in  the  full  enjoyment  of  his 
rights  under  the  verbal  contract,  he  is  under  no  legal  duty  to  bring  suit 
in  respect  of  such  rights,  at  least  until  he  is  in  some  way  apprised  that 
they  are  about  to  be  threatened  or  denied. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  Kichard  S.  Tuthill,  Judge,  presiding. 

Mr.  L.  H.  BouTELL,  for  the  appellants : 

As  the  appellees  were  in  possession,  under  their  written 
lease,  for  one  year,  and  not  under  their  equitable  claim,  their 
possession  was  notice  to  Miner,  Beal  &  Co.  only  of  the  title 
under  which  they  entered.  McMahon  v.  Griffin,  3  Pick.  154; 
Matthews  v.  Demeritt,  22  Me.  215;  Granclies  v.  Reid,  107  111. 
304;  Pickerell  v.  Morss,  97  id.  220. 

To  take  a  verbal  contract  for  the  sale  or  lease  of  land  out  of 
the  Statute  of  Frauds  on  the  ground  of  part  performance, 
there  must  be  possession  under  the  contract.  The  possession 
of  a  tenant  under  a  prior  lease,  or  who  holds  over,  is  not  suf- 
ficient. Wood  V.  Thornly,  58  III.  469 ;  Padfield  v.  Padfield, 
92  id.  203  ;  Pickerell  v.  Morss,  97  id.  220  ;  Kaufman  v.  Cook, 
114  id.  11 ;  Whiting  v.  Opera  Co.  88  Pa.  St.  101 ;  Mahanay. 
Blunt,  20  Iowa,  42;  Johnston  v.  Glancey,  4  Blackf.  94;  Johns 
V.  Johns,  67  Ind.  440 ;  Carlisle  v.  Breniian,  id.  12 ;  Eargood's 
Estate,  1  Pearson,  (Pa.)  400. 
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The  possession  of  the  appellees  was  not  of  such  a  nature  as 
to  entitle  them  to  a  decree  for  a  specific  performance,  it  not 
being  under  the  contract.  Wood  v.  Thornly,  58  111.  469  ;  Pad- 
field  V.  Padfield,  92  id.  203 ;  Pickerell  v.  Morss,  97  id.  220 ; 
Kaufman  v.  Cook,  114  id.  11 ;  Whiting  v.  Opera  Co.  88  Pa.  St. 
101 ;  MahanaY.  Blunt,  20  Iowa,  142;  Johnston  v.  Glancey,  4 
Blackf.  94 ;  Johns  v.  Johns,  67  Ind.  440  ;  Carlisle  v.  Brennan, 
id.  12 ;  Eargood's  Estate,  1  Pearson,  (Pa.)  400. 

In  respect  to  Miner,  Beal  &  Co.,  appellees  were  guilty  of 
laches  in  not  commencing  proceedings  to  enforce  their  rights 
at  an  earlier  day,  and  in  not  notifying  these  appellants  of 
their  claims  after  they  had  notice  that  these  appellants  were 
about  to  execute  a  lease  of  the  premises. 

If  the  court  should  be  of  opinion  that  the  appellees  have  a 
claim  against  Morrison,  the  decree  should  not  be  for  specific 
performance,  but  for  damages  to  the  extent  of  their  permanent 
improvements,  in  view  of  the  rights  of  these  appellants,  as 
well  as  of  the  peculiar  character  of  appellees'  possession. 
Worth  V.  Worth,  84  111.  442 ;  Lord  Bengali  v.  Ross,  2  Eq.  Ca. 
Ab.  46,  pi.  12  ;  Anthony  v.  Leftwich,  3  Eand.  (Va.)  238  ;  John- 
ston V.  Glancey,  4  Blackf.  95 ;  Phillips  v.  Thompson,  1  Johns. 
Ch.  131 ;  Parkhiirst  v.  VanCortla7idt,  id.  273  ;  Wack  v.  Sorher, 
2  Whart.  387 ;  Heft  v.  McGill,  3  Barr,  256 ;  Harden  v.  Hays, 
9  id.  151 ;  Goodivin  v.  Lym,  4  Port.  (Ala.)  297 ;  Boze  v.  Davis, 
14  Texas,  331;  AJ^ea  v.  Griffin,  2  D.  &  B.  Eq.  9;  Baker  v. 
Carson,  1  id.  381 ;  Dunn  v.  Moore,  3  Ired.  Eq.  364;  King  v. 
Thompson,  9  Pet.  204;  Evans  v.  Battle,  19  Ala.  398. 

Mr.  S.  K.  Dow,  for  the  appellant  Edward  W.  Morrison : 
In  order  to  take  an  oral  agreement  in  respect  to  an  interest 
in  land,  not  to  be  performed  within  one  year,  out  of  the  oper- 
ation of  the  Statute  of  Frauds, — if  it  is  sought  to  do  this  by 
proving  that  valuable  improvements  have  been  made  upon  the 
premises  by  the  lessee  or  grantee,  as  the  case  may  be,  upon 
the  faith  of  an  oral  agreement, — it  must  be  clearly  shown 
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that  such  improvements  were  made  by  the  party  while  in  pos- 
session of  the  premises  acquired  under  and  by  virtue  of  the 
oral  agreement  sought  to  be  enforced,  and  not  otherwise.  This 
is  the  settled  law  of  Illinois,  established  by  the  following  cases : 
Wood  V.  Thornly,  58  111.  469  ;  Padfield  v.  Padjield,  92  id.  198  ; 
Bohanan  v.  Bohanan,  96  id.  591 ;  Warren  v.  Warren,  105  id. 
568  ;  Kaufman  v.  Cook,  114  id.  11 ;  Long  v.  Long,  118  id.  638. 

Messrs.  Smith  &  Force,  for  the  appellees : 

Part  performance  will,  in  equity,  take  a  parol  agreement 
out  of  the  Statute  of  Frauds.  If  the  tenant  has  been  put  to 
expense  on  the  faith  of  a  promise  of  a  lease,  equity  will  decree 
its  execution.   Earl  of  Aylesford's  case,  2  Strange,  783. 

If,  at  the  time  of  the  agreement,  the  complainant  be  in  pos- 
session under  a  lease,  whether  expired  or  not,  his  possession 
will  be  referred  to  this  lease,  and,  of  itself,  will  be  no  evidence 
of  a  new  agreement  for  a  further  lease.  Pomeroy  on  Contracts, 
sees.  123-125. 

But  when  the  part  performance  consists  of  valuable  im- 
provements and  large  outlays,  then  the  fact  of  possession  cuts 
no  figure,  provided  the  improvements  and  outlays  are  of  such 
an  extent  and  kind  that  they  are  reasonably  referable  to  an 
agreement  for  a  new  lease.  Pomeroy  on  Contracts,  sees.  124, 
125;  Fry  on  Specific  Perf.  sees.  401,  402;  Browne  on  Stat- 
ute of  Frauds,  sec.  478 ;  Roberts  on  FraiMs,  132. 

The  doctrine  of  equitable  estoppel  is  applied  when  to  allow 
the  party  to  repudiate  the  contract  would  operate  as  a  fraud. 
Warren  v.  Warren,  105  111.  568;  Irwin  y.  Dyke,  114  id.  302. 

When  taking  possession  and  making  permanent  improve- 
ments are  relied  on  as  sufficient  part  performance,  these  acts 
must  be  performed  after  and  under  the  agreement.  Pomeroy 
on  Contracts,  sec.  106;  Mundy  v.  Joliffe,  5  M.  &  C.  177; 
Wright  v.  Puckett,  22  Gratt.  374;  Neale  v.  Neale,  9  Wall.  112; 
Swain  v.  Seamans,  id.  254. 
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Where  the  grantor  in  a  deed  is  found  in  possession  after  its 
execution,  it  is  notice  to  the  world  of  any  equitable  interest 
which  he  may  have,  as  against  the  legal  title  which  he  him- 
self has  thus  conveyed.  Metropolitan  Bank  v.  Godfrey,  23  111. 
579  ;  Smith  v.  Jackson,  76  id.  254 ;  Flint  v.  Letvis,  61  id.  299  ; 
Russell  V.  Howard,  59  id.  335 ;  Strong  v.  Shea,  83  id.  575 ; 
Terry  v.  Pfeifer,  18  Wis.  510. 

A  party  who  has  paid  nothing  before  notice  of  an  adverse 
clnim  is  not  a  hona  fide  purchaser.  Brown  v.  Welch,  18  111. 
343. 

Mr.  Justice  Bailey  delivered  the  opinion  of  the  Court : 

In  this  case,  Harry  Herrick  and  Charles  K.  Herrick  filed 
their  bill  in  chancery  against  Edward  W  Morrison,  to  compel 
the  specific  performance  by  him  of  an  oral  agreement,  alleged 
to  have  been  made  on  or  about  June  1,  1884,  for  a  lease,  for 
a  term  of  five  years  from  May  1,  1885,  of  a  certain  store  and 
basement  known  as  number  115,  East  Madison  street,  Chi- 
cago. George  A.  Miner  and  others,  comprising  the  firm  of 
Miner,  Beal  &  Co.,  were  also  made  parties  defendant,  it  being 
alleged  that  said  Morrison  had  fraudulently  executed  to  them 
a  lease  of  said  premises,  and  had  entered  into  an  unlawful 
and  fraudulent  conspiracy  with  them  to  eject  the  complain- 
ants therefrom,  and  to  deprive  them  of  their  right  to  the  pos-* 
session  and  enjoyment  thereof.  The  bill  prayed  that  said 
lease  to  Miner,  Beal  &  Co.  be  held  to  be  subject  to  the  com- 
plainants' rights  and  inoperative  as  against  them,  and  that 
said  Miner,  Beal  &  Co.  be  restrained  from  interfering  with  the 
complainants'  possession  of  said  premises. 

Defendant  Morrison  answered  denying  said  oral  agreement 
and  setting  up  the  Statute  of  Frauds,  and  also  admitting  that 
he  had  demised  said  premises,  together  with  certain  other 
premises  thereto  adjoining,  to  Miner,  Beal  &  Co.  for  the  term 
of  five  years  from  May  1,  1886.  Miner,  Beal  &  Co.  answered 
and  filed  their  cross-bill,  asserting  the  validity  of  said  lease 
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to  them,  and  the  priority  of  their  rights  thereunder,  and  pray- 
ing that  the  complainants  in  the  original  bill  be  decreed  to 
surrender  and  deliver  up  said  premises  to  them.  A  demurrer 
to  the  cross-bill  was  sustained,  and  the  cause  coming  on  for 
hearing  as  to  the  original  bill  on  pleadings  and  proofs,  a  de- 
cree was  rendered  in  accordance  with  the  prayer  of  said  bill. 
Said  decree  was  affirmed  by  the  Appellate  Court,  and  the 
record  is  now  brought  here  on  appeal  from  that  court. 

It  appears  that  Edward  W.  Morrison  is,  and  for  many  years 
has  been,  the  owner  of  a  four-story  business  building  on  the 
north-east  corner  of  Clark  and  East  Madison  streets,  Chicago. 
The  first  story  of  said  building  is  divided  up  so  as  to  be  used 
by  several  occupants  for  mercantile  purposes,  there  being,  in 
addition  to  one  or  more  stores  on  the  corner  not  in  contro- 
versy here,  three  stores  fronting  on  East  Madison  street  known 
as  numbers  113,  115  and  117,  and  a  double  store  fronting  on 
Clark  street  known  as  131  and  133.  For  several  years  prior 
to  the  time  said  oral  agreement  is  alleged  to  have  been  made, 
the  complainants  had  occupied  number  115,  East  Madison 
street,  as  a  hat  and  cap  store,  under  yearly  leases  executed  by 
Morrison  to  them,  and  at  the  date  of  said  oral  agreement, 
they  were  occupying  it  under  a  written  lease  for  the  term  com- 
mencing May  1,  1884,  and  ending  April  30,  1885,  the  rent 
reserved  being  $3000  payable  in  monthly  installments  of  $250 
each. 

The  allegations  of  the  bill  in  relation  to  the  making  of  the 
oral  agreement  and  the  circumstances  connected  therewith 
are,  in  substance,  that  the  complainants,  during  the  time  they 
had  occupied  said  premises,  had  been  doing  a  flourishing, 
profitable  and  constantly  increasing  business,  and  that  they 
and  their  place  of  business  had  become  widely  known  to  the 
public ;  that  for  the  purpose  of  retaining  their  position  and 
competing  successfully  with  rival  establishments,  and  of  still 
extending  their  business  and  patronage,  it  became  very  desir- 
able that  they  should  make  extensive  and  costly  improvements 
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in  their  store,  provided  they  could  obtain  a  further  lease  for 
a  sufficient  length  of  time  to  warrant  such  expenditure  ;  that 
they  so  informed  said  Morrison,  and  proposed  to  him,  that  if 
he  would  grant  to  them  a  lease  of  said  premises  for  a  term  of 
five  years,  to  commence  at  the  expiration  of  their  then  exist- 
ing lease,  they  would  make  certain  expensive  and  permanent 
improvements  in  said  store,  and  would  also  put  in  new  and 
expensive  cases  and  fixtures,  thus  rendering  it  as  fine  if  not 
the  finest  and  most  beautiful  and  attractive  hat  and  cap  store 
in  the  city  of  Chicago ;  that  said  Morrison  approved  of  and 
assented  to  said  proposition,  and  that  it  was  thereupon  agreed 
between  him  and  the  complainants  that  he  would  execute  to 
them  a  further  lease  of  said  premises  for  the  term  of  five  years, 
beginning  on  the  first  day  of  May,  1885,  and  continuing  un- 
til the  30th  day  of  April,  1890,  at  a  yearly  rental  of  $3000 
for  the  first  year,  payable  in  monthly  installments  of  $250, 
and  at  a  yearly  rental  of  $3300  for  each  of  the  four  remaining 
years,  payable  in  monthly  installments  of  $275  each. 

It  appears  from  the  evidence,  without  any  material  contro- 
versy, that  shortly  after  the  time  this  agreement  for  a  lease 
is  alleged  to  have  been  made,  the  complainants  proceeded  to 
make  their  proposed  improvements,  those  of  a  permanent 
character  consisting  of  expensive  panel  work  upon  the  ceiling, 
fresco  painting  on  the  walls,  remodeling  the  front  doors  and 
windows  and  putting  in  stained  or  cathedral  glass,  costing  in 
all  about  $1700.  They  also  constructed  new  cases  of  hard 
wood  and  plate  glass,  fitted  and  adapted  to  the  store,  with 
pulleys  to  raise  and  lower  the  doors  and  sashes,  and  also  plate 
glass  mirrors  fitted  and  adapted  to  the  spaces  which  they 
were  to  occupy  on  the  walls,  the  total  expense  of  such  fixtures 
being  about  $3300.  To  make  room  for  these  fixtures,  those 
previously  in  use,  and  which  cost  $700,  were  removed  and 
disposed  of  for  only  $150,  that  being  all  they  would  bring. 
A  new  furnace  and  new  gas-fittings  were  put  in  at  a  cost  of 
about  $490.    These  expenditures  were  all  made  during  the 


638 


Morrison  et  at.  v.  Herrick  et  al. 


Opinion  of  the  Court. 

months  of  July  and  August,  1884.  The  time  occupied  in  fit- 
ting up  the  store  in  the  manner  above  indicated  was  from  four 
to  six  weeks,  and  during  that  time  the  complainants'  business 
was  largely  if  not  wholly  interrupted,  thus  causing  them  con- 
siderable additional  loss. 

The  evidence  in  relation  to  the  alleged  contract  for  a  lease 
is  in  some  degree  conflicting,  but  after  giving  it  careful  con- 
sideration, we  are  of  the  opinion  that  it  is  sufficient  to  war- 
rant the  finding  of  the  chancellor  that  such  contract  was  in 
fact  made.  We  are  not  disposed  to  attempt  an  analysis  of 
said  evidence  in  detail,  but  shall  content  ourselves  with  the 
general  statement  that  four  witnesses  testify  positively  to  the 
making  of  the  contract,  viz.,  Isaac  Gardner,  Louis  Kohn  and 
the  complainants,  and  their  testimony  is  to  the  effect  that, 
sometime  in  the  latter  part  of  May  or  the  first  part  of  June, 
1884,  they  and  the  defendant  Morrison  were  together  in  the 
complainants'  store,  and  that  a  conversation  was  then  and 
there  had  between  Morrison  and  the  complainants,  in  which 
the  complainants  stated  their  desire  to  fit  up  their  store  so 
as  to  make  it  one  of  the  most  attractive  in  Chicago,  by  put- 
ting into  it  elaborate  and  costly  improvements  and  fixtures, 
at  an  expense,  as  they  then  estimated,  of  from  $6000  to 
$10,000,  and  that  they  would  do  so,  provided  they  could  get 
from  Morrison  a  lease  for  the  term  of  five  years  from  the  ex- 
piration of  their  then  existing  term ;  that  Morrison  thereupon 
agreed  with  the  complainants,  in  view  of  their  proposed  heavy 
expenditures,  to  give  them  a  lease  of  said  premises  from  May 
1,  1885,  to  April  30,  1890,  the  rent  to  be  $3000  for  the  first 
year,  and  $3300  per  year  for  the  four  remaining  years.  The 
testimony  of  these  witnesses  is  corroborated,  in  some  degree  at 
least,  by  the  evidence  of  several  witnesses  who  testify  to  cer- 
tain subsequent  admissions  of  Morrison,  both  express  and  im- 
plied, which  tend  to  show  that  he  had  rented  said  premises  to 
the  complainants  for  a  term  of  several  years.  One  of  the  com- 
plainants also  testifies  that,  about  May  1,  1885,  he  was  noti- 
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fied  to  go  to  Morrison's  office  to  sign  the  lease,  and  that  on 
going  there  he  was  presented  with  the  draft  of  a  lease  for  only- 
one  year,  which  he  refused  to  sign,  and  that  Morrison,  on  his 
attention  being  called  to  the  fact  that  the  draft  was  not  in 
accordance  with  the  agreement,  said  that  it  was  his  clerk's 
mistake  and  that  he  would  have  it  corrected. 

Defendant  Morrison,  on  the  other  hand,  testifies  that  no 
such  contract  as  that  alleged  by  the  complainants  was  made, 
and  that  no  such  conversation  as  that  testified  to  by  their  wit- 
nesses ever  took  place.  His  testimony,  however,  receives  but 
little  if  any  corroboration  from  the  other  witnesses.  It  is  in 
direct  conflict  with  that  of  all  those  who  claim  to  have  been 
present  at  the  time  the  contract  is  said  to  have  been  made, 
and  the  only  mode  in  which  his  counsel  have  undertaken  to 
bolster  up  his  testimony  is,  by  indulging  in  somewhat  captious 
criticisms  upon  the  account  of  the  transaction  given  by  the 
complainants'  witnesses,  and  by  urging  the  improbability  that 
business  men  like  the  complainants  would  be  content  to  rely, 
in  so  important  a  matter,  upon  the  mere  oral  agreement  of 
their  lessor.  The  chancellor  who  tried  the  cause  and  who  saw 
and  heard  the  witnesses,  reached  the  conclusion  that  the  testi- 
mony of  the  complainants  and  their  witnesses  in  relation  to 
the  contract  was  true,  and  the  record,  so  far  as  we  can  see, 
furnishes  no  ground  which  can  justify  us  in  holding  the  con- 
trary. 

Beyond  what  has  already  been  stated,  no  effort  seems  to 
have  been  made  by  the  complainants,  prior  to  the  commence- 
ment of  their  suit,  to  obtain  from  Morrison  the  execution  of  a 
lease  in  pursuance  of  his  oral  agreement.  They  claim  to  have 
been  on  very  friendly,  and  even  intimate  terms  with  him,  and 
that  they  therefore  trusted  him  more  implicitly  than  they  would 
have  done  under  other  circumstances.  On  the  30th  day  of 
April,  1885,  the  complainants'  term  under  their  former  lease 
expired,  but  they  remained  in  possession  and  continued  to  pay 
Morrison  rent  at  the  rate  of  $3000  per  year.    They  claim  that 
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their  possession,  on  and  after  May  1,  1885,  was  under  the  oral 
lease  for  five  years,  while  Morrison  and  the  other  defendants 
insist  that  the  complainants,  by  remaining  in  possession, 
merely  assumed  the  position  of  tenants  holding  over  under 
their  former  lease. 

It  appears  that  for  several  years  prior  to  May  1,  1885, 
Miner,  Beal  &  Co.  had  been  occupying  number  117,  East  Mad- 
ison street,  and  also  numbers  131  and  133,  Clark  street,  as  a 
clothing  store,  under  leases  from  Morrison.  In  the  summer 
of  1885,  desiring  to  enlarge  their  establishment,  they  entered 
into  a  negotiation  with  Morrison  for  a  lease,  for  a  term  com- 
mencing May  1,  1886,  of  the  premises  then  occupied  by  them, 
and  also  of  numbers  113  and  115,  East  Madison  street.  These 
negotiations  resulted,  about  September  1,  1885,  in  the  execu- 
tion by  Morrison  to  Miner,  Beal  &  Co.  of  a  written  lease  de- 
mising to  them  all  of  the  foregoing  premises  for  the  term  of 
five  years  from  May  1,  1886.  The  complainants  seem  to  have 
had  no  notice  of  said  negotiations  or  of  the  resulting  lease, 
until  a  considerable  time  after  the  lease  was  executed,  and 
then  having  heard  of  them  by  rumor,  they  made  inquiries  and 
ascertained  the  facts,  and  shortly  afterward  they  brought  this 
suit. 

Eegarding  the  oral  contract  for  a  lease  as  sufficiently  proved, 
the  question  arises  whether  such  part  performance  has  been 
shown  as  will  take  it  out  of  the  operation  of  the  Statute  of 
Frauds.  The  authorities  in  this  country  as  to  what  acts  of 
part  performance  will  be  sufficient,  in  the  view  of  a  court 
of  equity,  to  take  an  oral  contract  for  the  sale  or  lease  of 
lands  out  of  the  statute  are  not  altogether  harmonious,  and 
this  court  has  not  been  disposed  to  carry  the  doctrine  of  part 
performance  quite  to  the  extent  to  which  it  has  been  carried 
by  the  decisions  of  some  of  the  courts.  Certain  acts  of  part 
performance,  however,  have  uniformly  been  held  sufficient. 
Thus,  we  have  held  in  many  cases,  that  taking  possession  of 
the  land  with  the  consent  of  the  vendor,  paying  the  purchase 
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money,  and  making  lasting  and  valuable  improvements,  are 
sufficient  acts  of  part  performance  to  justify  the  specific  per- 
formance of  an  oral  contract  of  purchase.  Thornton  v.  Heirs 
of  Henry,  2  Scam.  218;  Updike  v.  Armstrong,  3  id.  564; 
Stevens  v.  Wheeler,  25  111.  300 ;  Blunt  v.  Tomlin,  27  id.  93 ; 
Mason  v.  Bair,  33  id.  194;  Fleming  \.  Carter,  70  id.  286; 
Laird  v.  Allen,  82  id.  43;  McNamaraY.  Garrity,  106  id.  384; 
Gorham  v.  Dodge,  122  id.  528.  In  other  cases  it  is  held  that 
taking  possession  and  paying  the  purchase  money  is  sufficient. 
Fitzsimmons  v.  Allen's  Admr.  39  111.  440 ;  Temple  v.  Johnson, 
71  id.  13 ;  Ferhrache  v.  Ferbrache,  110  id.  210 ;  Ramsey  v. 
Liston,  25  id.  114;  Shirley  v.  Spencer,  4  Gilm.  583.  In  other 
cases  it  is  held  that  taking  possession  and  making  valuable 
improvements  is  sufficient  part  performance.  Keys  v.  Test, 
33  111.  316;  Kurtz  Y.  Hihner,  55  id.  514;  Wood  v.  Thornly, 
58  id.  464 ;  Langston  v.  Bates,  84  id.  524 ;  Kaufman  v.  Cook, 
114  id.  11 ;  Bohanan  v.  Bohanan,  96  id.  591 ;  Bright  v.  Bright, 
41  id.  97;  Padfield  v.  Padfield,  92  id.  198.  It  is  under  the 
rule  established  by  the  decisions  last  cited  that  the  complain- 
ants in  this  case  must  base  their  right  to  have  their  oral  con- 
tract for  a  lease  specifically  enforced. 

The  evidence  shows  beyond  controversy  that  the  complain- 
ants expended  large  sums  of  money  in  making  permanent 
improvements  upon  the  demised  premises  and  in  fitting  up 
and  furnishing  the  same  for  use  in  carrying  on  their  business, 
and  it  is  equally  beyond  controversy  that  these  expenditures 
were  made  under  and  in  reliance  upon  the  oral  contract  for  a 
lease  for  a  further  term  of  five  years.  So  far  then  as  the 
making  of  valuable  improvements  can  constitute  an  element 
of  part  performance,  the  complainants  have  established  their 
right  to  a  decree.  It  is  trae  the  improvements  were  all  made 
before  the  term  contemplated  by  the  oral  agreement  was  to 
commence,  and  while  the  complainants  were  in  possession 
under  their  former  lease,  but  that  circumstance  does  not  seem 
to  us  to  be  material,  so  long  as  the  improvements  were  in  fact 
41—130  III. 
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made  in  reliance  upon  and  in  pursuance  of  the  provisions  of 
the  oral  agreement. 

The  more  difficult  question  relates  to  the  possession  which 
the  complainants  must  establish  and  rely  upon  as  an  act  in 
part  performance.  It  is  undoubtedly  the  rule  that  acts  of  part 
performance,  whatever  they  may  be,  must  refer  exclusively  to 
the  contract,  and  be  such  as  would  not  have  been  performed 
but  for'  such  contract.  They  must  be  such  as  can  not  be 
explained  consistently  with  any  other  contract  than  the  one 
alleged,  that  is  to  say,  they  must  refer  to,  result  from,  and  be 
done  in  pursuance  of  such  contract.  If  therefore  possession 
is  relied  upon  as  an  act  of  part  performance,  it  must  be  pos- 
session under  the  contract  sought  to  be  enforced.  The  con- 
tinuance of  possession  taken  before  the  contract  was  made  is 
accordingly  not  usually  held  to  be  sufficient.  2  Eeed  on  Stat, 
of  Frauds,  sec.  585.  This  rule  applies  especially  to  cases 
where  the  previous  holding  is  under  a  lease,  for  as  the  tenant 
may  lawfully  continue  in  possession  until  notice  to  quit,  such 
continuance  in  possession  is  presumptively  referable  to  the 
lease.  It  has  therefore  been  sometimes  questioned  whether, 
as  between  landlord  and  tenant,  part  performance  is  possible. 
But  the  better  doctrine  would  seem  to  be,  that  one  continuing 
in  possession  is  at  liberty  to  prove,  if  he  can,  that  his  posses- 
sion, after  the  termination  of  the  former  lease,  is  under  the 
oral  contract. 

The  expenditure  of  money  by  the  tenant  in  making  improve- 
ments on  the  premises,  on  the  faith  of  the  oral  agreement  for 
a  lease,  may  be  viewed,  not  only  as  constituting  of  itself  an 
act  of  part  performance,  but  as  furnishing  strong  if  not  con- 
clusive evidence  that  the  possession  is  continued  under  the 
oral  contract  and  not  under  the  lease.  On  this  subject  it  is 
said  by  Mr.  Browne  :  "It  is  always  regarded  as  strongly  con- 
firmatory of  the  right  of  a  plaintiff  seeking  the  specific  per- 
formance of  a  verbal  contract  for  an  estate  in  land,  that  he 
has  proceeded,  upon  the  faith  of  the  contract,  and  with  the 
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knowledge  of  the  vendor,  to  expend  money  in  improving  the 
land.  In  cases  of  purchasers  who  were,  before  and  at  the 
time  of  the  contract,  tenants  of  the  same  land,  it  is  often  con- 
clusive of  the  nature  and  animus  of  their  continued  possession ; 
thus  serving  to  explain  and  define  one  act  of  part  performance 
by  means  of  a  superadded  and  corroboratory  act.  The  pro- 
priety of  admitting  this  expenditure  of  money  in  improvements 
as  a  reason  for  enforcing  the  contract,  is  much  more  clear  upon 
the  equitable  view  of  preventing  fraud,  than  is  that  of  admit- 
ting the  taking  and  delivery  of  possession.  For  in  many  cases 
such  improvements  are  carried  to  that  point  that  they  are 
quite  incapable  of  being  compensated  in  damages."  Browne 
on  Statute  of  Frauds,  sec.  487. 

In  Mundy  v.  Joliffe,  5  Mylne  &  Craig,  167,  a  tenant  who 
went  into  possession  of  premises  under  a  former  lease,  ob- 
tained from  his  landlord  an  oral  contract  for  a  renewal  of  his 
lease  for  a  further  term,  said  contract  stipulating,  among  other 
things,  for  the  making  of  certain  improvements  on  the  demised 
premises.  The  tenant  continued  in  possession,  and  after  the 
stipulated  improvements  were  made,  brought  his  bill  for  a 
specific  performance  of  the  contract,  and  it  was  held,  as  a 
matter  about  which  there  could  be  no  doubt,  that  a  sufficient 
part  performance  was  shown. 

In  Pfiffner  v.  S.  d  St.  P.  R.  R.  Co.  23  Minn.  343,  it  was 
held,  that  the  making  of  substantial  improvements  pursuant 
to  an  oral  agreement  to  convey  the  land  improved,  by  a  vendee 
who  was  in  possession  prior  to  and  at  the  time  of  the  agree- 
ment, is  such  part  performance  as  takes  the  agreement  out  of 
the  Statute  of  Frauds. 

In  Shillibeer  v.  Jarvis,  8  DeG.,  M.  &  G.  79,  the  lessee  under 
an  oral  agreement  for  a  lease  was  wrongfully  and  without  the 
authority  of  the  lessor,  let  into  possession,  but  being  in  pos- 
session, made  certain  repairs  stipulated  for  in  the  agreement, 
and  it  was  held  that  while  the  possession,  being  unauthorized, 
would  not  be  deemed  a  part  performance,  the  making  of  the 
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repairs  was  sufficient  to  take  the  case  out  of  the  statute ;  that 
if  the  delivery  of  possession  had  been  authorized  by  the  lessor, 
there  would  have  been  two  acts  of  part  performance. 

In  Jo7ies  V.  Tate,  16  Fla.  216,  a  tenant  in  possession  under 
a  lease  entered  into  an  oral  agreement  with  his  landlord  for  a 
purchase  of  the  demised  premises.  After  making  the  agree- 
ment, he  continued  in  possession  and  made  valuable  improve- 
ments on  the  premises,  and  it  was  held  that  the  improvements 
constituted  a  sufficient  part  performance.  See  also  Eiving  v. 
Gordon,  49  N.  H.  344;  Wills  v.  Stradling,  3  Ves.  Jr.  381. 

We  are  not  disposed  to  depart  from  the  rule  to  which  this 
court  has  heretofore  adhered,  that  to  take  an  oral  agreement 
for  an  estate  in  lands  out  of  the  Statute  of  Frauds,  there  must 
be  both  lasting  and  valuable  improvements  put  upon  the  land 
and  possession  taken  under  the  contract.  The  only  rule  we 
seek  to  derive  from  the  authorities  above  cited  is  one  of  evi- 
dence. It  is,  that  where  a  party  claiming  under  an  oral  agree- 
ment was  in  possession  under  a  prior  agreement,  and  continues 
in  possession  without  interruption,  the  fact  that  he  has  put 
lasting  and  valuable  improvements  upon  the  premises  under 
and  in  part  performance  of  the  oral  agreement  may  be  resorted 
to  as  evidence  showing  or  tending  to  show  that  his  possession, 
after  he  became  entitled  thereto  under  the  oral  agreement,  is 
held  under  that  agreement. 

Applying  this  rule  to  the  present  case,  we  are  disposed  to 
hold,  that,  while,  prima  facie,  the  complainants,  by  remaining 
in  possession  after  the  expiration  of  the  term  to  their  former 
lease,  assumed  the  position  of  tenants  holding  over,  the  pre- 
sumption that  they  did  so  is  not  conclusive,  but  is  subject  to 
be  rebutted  by  evidence  tending  to  a  contrary  conclusion.  Of 
this  character  is  the  evidence  of  the  expenditures  made  by 
them  by  way  of  improvements  under  and  in  performance  of 
their  oral  agreement.  Those  expenditures  serve  to  explain 
and  characterize  their  subsequent  holding  over  after  the  termi- 
nation of  their  former  lease.    Presumptions  are  thereby  raised 
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which  are  sufficiently  cogent  to  overcome  the  ordinary  presump- 
tion that  a  tenant  holding  over  does  so  under  his  former  lease. 
It  is  against  all  ordinary  probability  that,  after  having  ex- 
pended $6000  or  over  in  reliance  upon  and  in  performance  of 
the  agreement  for  a  lease  for  five  years,  they  were  content  to 
assume  the  attitude  of  mere  tenants  holding  over,  thus  placing 
themselves  in  a  position  where  their  landlord  would  be  at  lib- 
erty to  terminate  their  tenancy  absolutely  at  the  expiration  of 
the  first  year,  and  thus  deprive  them,  without  the  possibility 
of  adequate  recompense,  of  much  the  larger  part  of  the  benefit 
to  be  derived  from  their  expenditures. 

But  we  are  not  without  other  and  direct  evidence  that  their 
possession,  after  April  30,  1885,  was  held,  so  far  at  least  as  , 
any  election  on  their  part  could  make  it  so,  under  the  agree- 
ment for  the  five  year  lease.  On  or  shortly  after  May  1, 1885, 
when  presented  by  Morrison  with  the  draft  of  a  lease  for  one 
year  and  requested  to  sign  it,  they  refused  to  sign  on  the  dis- 
tinct ground  that  they  were  entitled  to  a  lease  for  five  years. 
This  was  an  assertion  of  their  right  to  possession  under  the 
oral  contract,  and  a  repudiation  of  any  other  tenancy,  and  is 
evidence  that,  so  far  as  their  intention  went,  the  possession  was 
held  by  them  after  the  expiration  of  the  former  lease,  under 
the  oral  contract.  Morrison,  according  to  the  testimony  of 
the  complainant  to  whom  the  draft  of  the  one  year  lease  was 
presented,  admitted  that  the  lease  was  so  drawn  by  mistake 
and  promised  to  have  it  corrected.  This  admission  and  prom- 
ise may  be  taken  as  a  recognition  of  the  position  assumed  by 
the  complainants,  and  as  evidence  of  an  assent  to  their  pos- 
session in  the  character  in  which  they  claimed  to  hold  it. 

But  it  is  insisted  that  the  doctrines  above  enunciated  are 
not  in  harmony  with  the  previous  decisions  of  this  court.  We 
are  referred  to  Wood  v.  Thornly,  58  111.  464,  where  it  is  claimed 
a  different  rule  is  laid  down.  In  that  case  a  father  entered 
into  a  verbal  contract  with  his  two  sons,  in  which  he  agreed, 
in  consideration  of  their  past  services,  and  for  the  further  con- 
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sideration,  among  other  things,  that  they  would  furnish  him 
a  permanent  home  so  long  as  he  should  live,  to  convey  to  them 
certain  lands.  The  conveyances  were  drawn  up,  but  before 
they  were  signed,  some  misunderstanding  arose  in  consequence 
of  which  the  father  refused  to  execute  them  or  to  be  bound  by 
the  contract.  The  sons  had  lived  on  and  worked  the  land 
for  several  years  after  attaining  their  majority,  and  after  the 
refusal  of  their  father  to  make  said  conveyances,  they  con- 
tinued as  before  in  possession  of  the  land,  working  it  as  their 
own,  paying  the  taxes,  and  retaining  the  proceeds  for  their 
own  benefit,  until  the  death  of  their  father.  The  evidence 
failed  to  show  that  they  were  induced  by  the  contract  to  make 
any  improvements  on  the  land,  over  and  above  what  were  re- 
quired by  ordinary  husbandry,  and  for  which  they  were  amply 
compensated  by  the  rents  and  profits.  In  the  course  of  the 
opinion  it  was  said:  "To  constitute  such  performance  as  will 
avoid  the  statute,  it  must  clearly  and  distinctly  appear  that 
the  party  entered  into  possession  under  the  agreement  itself, 
and  was  allowed  and  induced  to  make  expenditures  of  money, 
and  to  make  valuable  and  permanent  improvements.  The 
mere  possession  of  land,  under  a  parol  agreement  of  sale, 
even  with  the  superadded  fact  of  valuable  improvements,  will 
not  be  deemed  part  performance,  if  the  possession  was  ob- 
tained otherwise  than  under  the  contract."  Specific  perforrn- 
ance  was  denied  on  the  ground  that  the  possession  was  not 
shown  to  have  been  taken  under  the  oral  contract.  As  no 
improvements  appear  to  have  been  made,  the  question  did  not 
arise  as  to  whether  or  how  far  the  making  of  valuable  perma- 
nent improvements  in  pursuance  of  the  contract  might  have 
served  to  explain  and  give  character  to  the  possession,  so  as 
to  prove  that  possession  was  in  fact  being  held  under  the  oral 
contract,  though  originally  obtained  in  some  other  way. 

Yery  much  the  same  thing  may  be  said  of  Padfield  v.  Pad- 
field,  92  111.  198,  where  the  foregoing  language  of  the  opinion 
in  Wood  V.  Thornly,  was  cited  with  approval.    That  was  also 
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a  case  of  a  contract  between  father  and  son,  and  the  evidence, 
both  as  to  possession  and  improvements,  was  substantially 
the  same  as  in  Wood  v.  Thornly.  No  improvements  being 
shown,  the  case  was  decided  on  the  ground  that  possession 
was  not  shown  to  have  been  taken  in  pursuance  of  the  con- 
tract. What  was  said  in  relation  to  improvements  was  in  no 
way  necessary  to  the  decision  of  the  case. 

In  Pickerell  v.  Morss,  97  111.  220,  the  sole  question  was 
whether  possession  was  held  under  the  oral  contract,  the  legal 
effect  of  improvements  put  upon  the  land  in  pursuance  of  the 
contract  not  being  presented.  Kaufman  v.  Cook,  114  111.  11, 
was  decided  upon  the  ground  that,  at  the  time  the  possession 
was  taken  and  the  improvements  made,  the  contract  relied 
upon  was  one  which  would  not  have  been  binding  even  if  it 
had  been  in  writing.  In  none  of  the  foregoing  cases  was  the 
question  now  before  us  presented  for  decision. 

The  remaining  questions  in  the  case  will  require  but  few 
words.  It  is  claimed  that  Miner,  Beal  &  Co.  took  their  lease 
without  notice,  actual  or  constructive,  of  the  oral  agreement 
between  Morrison  and  the  complainants,  and  that  they  should 
therefore  be  preferred  as  bona  fide  purchasers  for  value.  To 
this  claim  there  seem  to  be  two  sufficient  answers.  In  the 
first  place,  so  long  as  the  complainants  must  be  deemed  to  have 
been  in  actual  possession  under  their  oral  contract  at  the  time 
the  lease  to  Miner,  Beal  &  Co.  was  executed,  we  see  no  reason 
why  such  possession  should  not  be  deemed  constructive  or 
implied  notice  to  them  of  the  complainants'  rights.  In  the 
second  place,  it  does  not  appear  that  Miner,  Beal  &  Co.,  at 
the  time  they  are  shown  to  have  received  actual  notice  of  the 
oral  contract  with  the  complainants,  had  paid  any  rent  or  ex- 
pended any  money  under  the  lease  to  them.  The  term  of  their 
lease  did  not  commence  to  run  until  May  1,  1886,  and  the  bill 
in  this  case  had  been  filed,  and  Miner,  Beal  &  Co.  had  entered 
their  appearance  in  the  suit  a  considerable  time  prior  to  that. 


648 


Morrison  et  al.  v.  Herrick  et  cd. 


Opinion  of  the  Court. 

There  is  no  evidence  that  Miner,  Beal  &  Co.,  at  the  time  they 
were  charged  with  full  knowledge  of  the  averments  of  the  bill 
had  paid  out  a  dollar,  either  by  way  of  rent  or  otherwise,  on 
the  faith  of  Morrison's  lease  to  them. 

Nor  are  we  able  to  see  any  force  in  the  charge  that  the  com- 
plainants were  guilty  of  laches  in  enforcing  their  rights.  They 
were  in  possession  and  in  full  enjoyment  of  their  rights  under 
the  oral  contract,  and  they  were  under  no  legal  duty  to  bring 
any  suit  in  respect  to  said  rights,  at  least  until  they  were  in 
some  way  apprised  of  the  fact  that  such  rights  were  about  to 
be  threatened  or  denied.  Very  promptly  after  the  complain- 
ants discovered  that  Morrison  had  repudiated  his  oral  agree- 
ment and  executed  a  lease  to  Miner,  Beal  &  Co.,  was  this  suit 
instituted. 

The  mere  fact  that  the  complainants  were  content  to  trust 
to  Morrison's  oral  agreement,  however  unbusinesslike  it  may 
have  been  to  do  so,  was  not  laches.  Morrison  alone  could  in- 
terpose the  Statute  of  Frauds.  The  complainants  had  a  right 
to  rely  upon  his  oral  promise,  and  the  fact  that  they  did  so 
furnishes  no  ground  of  complaint,  either  to  him  or  to  Miner, 
Beal  &  Co. 

After  a  patient  examination  of  the  entire  record,  and  giving 
an  attentive  consideration  to  the  various  suggestions  of  coun- 
sel, we  are  of  the  opinion  that  the  decree  of  the  Circuit  Court 
is  sustained  by  the  evidence.  The  judgment  of  the  Appellate 
Court  affirming  said  decree  will  be  affirmed. 

Judy n Lent  affirmed. 
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Matthew  Faloon  et  al, 

V. 

Hannah  Simshauser  et  al. 

Filed  at  Springfield  October  31,  1889. 

1.  Limitations — adverse  possession — so  as  to  avail  under  the  statute. 
A  possession  of  land,  in  order  to  be  adverse,  need  not  be  under  any 
muniment  of  title.  Adverse  possession  is  a  possession  inconsistent  with 
the  right  of  the  true  owner,  and  depends  upon  the  intention  with  which 
it  is  taken  and  held  ;  and  an  actual  occupancy  of  land  by  one,  accom- 
panied by  acts  of  ownership  inconsistent  with  the  fact  of  ownership  in 
another,  is  presumptively  adverse  possession. 

2.  It  is  not  essential  to  an  adverse  possession  that  there  should  be 
proof  of  oral  declarations  of  claim  of  title  made  by  the  party  in  posses- 
sion of  land,  but  it  is  sufficient  if  it  appear  that  he  so  acted  as  to  clearly 
indicate  that  he  did  claim  title. 

3.  Same — adverse  possession — continuity  in  several — parol  evidence. 
A  deed  is  not  necessary  to  transfer  the  possession  of  land  held  adversely 
to  the  owner,  and  where  land  is  held  adversely  by  different  occupants, 
and  one  succeeds  to  the  possession  of  another,  the  identity  and  con- 
tinuity of  their  possession,  in  order  to  make  the  period  required  to  bar 
the  owner,  may  be  shown  by  parol  evidence. 

4.  Same — bar  of  the  statute — "a  sword  as  well  as  a  shield."  While  the 
Statute  of  Limitations  does  not  have  the  effect  to  transfer  the  title  of 
the  true  owner,  it  does  transfer  his  right  to  the  possession  to  the  party 
in  adverse  possession  for  the  required  period.  When  the  bar  has  been 
completed,  the  owner  can  neither  use  his  title  for  the  purpose  of  a  re- 
covery nor  as  a  defense,  until  he  shall  have  destroyed  the  bar  by  pur- 
chase, limitation  or  otherwise. 

5.  Where  both  the  right  of  entry  and  the  right  of  action  are  lost  by 
operation  of  the  statute,  the  party  in  adverse  possession  is  conclusively 
presumed  to  be  the  owner,  and  to  be  vested  with  the  title,  and  such 
title  can  not  be  cut  off  and  destroyed  by  the  act  of  the  holder  of  the 
former  title  in  regaining  possession  by  the  commission  of  a  tort,  and, 
while  so  in  tortious  possession,  conveying  to  a  third  party  who  has  no 
notice  of  the  adverse  title,  the  holder  of  which  has  been  wrongfully 
and  temporarily  dispossessed. 

6.  Where  laud  has  been  held  under  a  claim  to  the  fee  for  the  time 
prescribed  by  the  Statute  of  Limitations,  and  an  entry  is  made  by  a 
party  who  has  the  written  title,  such  party  may  be  dispossessed  by  an 
ejectment  suit  brought  by  him  who  has  so  held  and  claimed. 
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7.  Conveyances — description  of  grantees.  While  it  is  necessary  that 
all  the  grantees  should  be  sufficiently  described  in  a  deed,  yet  that  rule 
does  not  require  such  parties  should  be  designated  by  the  usual  method 
of  giving  their  names  in  full,  and  any  other  description  will  suffice 
which  will  distinguish  them  from  all  others,  as,  where  one  is  described 
by  his  office,  or  by  his  relation  to  other  persons. 

8.  So  where  a  deed  of  land  is  made  to  a  woman  by  her  name,  and 
"her  children,"  she,  and  her  children  living  at  the  time  of  the  execu- 
tion and  delivery  of  the  deed,  will  take  as  tenants  in  common,  but  a 
child  born  thereafter  will  take  nothing.  In  the  case  of  a  grant  of  an 
immediate  estate  in  possession,  the  grantee  must  be  in  esse,  and  a  deed 
of  that  kind  may  be  avoided  by  showing  the  grantee  came  into  being 
subsequent  to  the  delivery  of  the  deed. 

9.  Pkactice  in  the  Supeeme  Court — reversal  as  to  one  of  several 
plaintiffs  in  ejectment.  In  ejectment  by  several  plaintiffs,  the  findings 
and  judgments  in  respect  to  the  interests  of  the  several  plaintiffs  are 
several  and  distinct,  and  if  erroneous  as  to  only  one  of  the  plaintiffs 
recovering,  the  entire  judgment  will  not  be  reversed,  but  only  that 
which  is  erroneous. 

Appeal  from  the  Circuit  Court  of  McLean  county ;  the  Hon. 
Owen  T.  Keeves,  Judge,  presiding. 

Mr.  Thomas  F.  Tipton,  pro  se,  and  for  the  appellant  Mat- 
thew Faloon : 

The  plaintiff  in  ejectment  must  recover  on  the  strength  of 
his  own  title,  and  not  on  the  weakness  of  the  defendant's. 

The  plaintiffs  can  not  recover,  for  the  reason  that  they  failed 
to  show  a  legal  title  in  themselves  at  the  commencement  of 
the  suit.    Pitkin  v.  Yaiv,  13  111.  251. 

To  make  a  disseizin  effectual  to  give  title  under  it  to  a  sec- 
ond disseizor,  it  must  appear  that  the  latter  holds  the  estate 
under  the  first  disseizor,  so  that  the  disseizin  of  the  one  may 
be  connected  with  that  of  the  other.  Separate  disseizins  do 
not  aid  one  another.  Sawyer  v.  Kendall,  10  Cush.  244;  Potts 
V.  Gilbert,  3  Wash.  C.  C.  479 ;  Ward  v.  Bartholomeiv,  6  Pick. 
409 ;  Allen  v.  Holton,  20  id.  458 ;  Melvin  v.  Proprietors,  5 
Mete.  15. 

The  appellees  claim  by  virtue  of  twenty  years'  possession, 
against  Jesse  Adams.     Tipton  claims  by  deed  from  Jesse 


Faloon  et  al.  v.  Simshauser  et  cd. 


651 


Brief  for  the  Appellants. 

Adams  to  Faloon,  and  from  Faloon  to  himself.  That  the 
claimed  possession  was  not  adverse  to  Adams,  see  Ward  v. 
Bartholomeiv,  6  Pick.  409  ;  Allen  v.  Holton,  20  id.  458  ;  Melvin 
V.  Proprietors,  5  Mete.  15 ;  JVade  v.  Lindsey,  6  id.  407. 

In  Melvin  v.  Proprietors,  supra,  the  court  say :  "For  it  is  a 
principle  well  established,  that  when  several  persons  enter  on 
land  in  succession,  the  several  possessions  can  not  be  taken  so 
as  to  make  a  continuity  of  possession,  unless  there  is  a  privity 
of  estate.  Whenever  one  acquires  possession,  the  right  of  the 
true  owner  is  restored,  and  the  entry  afterward  by  another  dis- 
seizor constitutes  a  new  disseizin."  See,  also,  Brant  v.  Og- 
den,  1  Johns.  158;  Dow  v.  Campbell,  10  id.  475;  Jackson  v. 
Lomac,  9  Cow.  658;  Allen  v.  Holton,  20  Pick.  425. 

In  Wade  v.  Lindsey,  9  Mete.  407,  it  is  held,  "that  where 
several  persons,  without  privity  of  estate,  successively  enter 
on  land  as  disseizins,  their  several  possessions  can  not  be 
tacked  so  as  to  make  a  continuity  of  disseizins."  See,  also, 
San  Francisco  v.  Fulde,  36  Cal.  349;  2  Smith's  Lead.  Cases,. 
(5th  Am.  ed.)  265  ;  Harland  v.  Broivn,  4  Ind.  143  ;  Johnson  v. 
Nash,  15  Texas,  422;  Doe  v.  Barnard,  13  Q.  B.  945;  Ward 
V.  Bartholomeiv,  6  Pick.  415. 

In  order  to  give  title  under  the  Statute  of  Limitations,  the 
possession  of  the  plaintiff  can  not  be  tacked  to  that  of  a  for- 
mer possession,  under  whom  the  plaintiff  does  not  show  title. 
Schrack  v.  ZuUer,  34  Pa.  St.  38 ;  Austin  v.  Railroad  Co.  45 
Yt.  215  ;  Doswell  v.  DeLalansey,  20  How.  32  ;  Sedgwick's  Wait 
on  Trial  of  Title  to  Land,  738,  739  ;  Tyler  on  Ejectment,  915  ; 
King  v.  Smith,  1  Eice,  10  ;  Mazick  v.  Nite,  3  Brev.  151 ;  Mel- 
lies  V.  McAlihy,  Cheevy,  200 ;  Simpson  v.  Downing,  23  Wend. 
316;  3  Washb.  145. 

Where  a  party  claims  to  have  had  adverse  possession  for 
twenty  years,  in  order  to  avail  of  such  possession  he  must 
show  that  he,  and  those  under  whom  he  claims,  have  had 
actual  possession  for  twenty  years.  Clark  v.  Lyon,  45  111.  388 ; 
Pfirshing  v.  Falsh,  87  id.  260. 
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Adverse  possession  must  be  hostile  in  its  inception,  and 
must  be  clearly  and  positively  proved.  Bryan  v.  East  St. Louis, 
12  Bradw.  390 ;  Truesdale  v.  Ford,  37  111.  210 ;  Keys  v.  Test, 
S3  id.  316 ;  Strong  v.  Shea,  83  id.  575. 

When  the  apparent  possession  of  land  is  consistent  with  the 
title  appearing  of  record,  it  is  not  the  duty  of  the  purchaser 
to  make  any  inquiry  about  the  title  beyond  what  the  records 
show.    S7nith  v.  Youle,  31  Cal.  180. 

Possession  referred  to  record  title  :  Wade  on  Notice,  297 ; 
Plumer  v.  Robertson,  6  S.  &  E.  179  ;  Palmer  v.  Bates,  22  Minn. 
532  ;  Great  Falls  Co.  v.  Worster,  15  N.  H.  412  ;  Woods  v.  Fass- 
man,  7  Watts,  382 ;  Cerpman  v.  Baccastow,  84  Pa.  St.  363 ; 
^mith  V.  Yoide,  31  Cal.  180. 

Messrs.  Williams  &  Capen,  for  the  appellees : 

That  the  adverse  possession  of  Withers  and  his  grantees 
gives  title  that  can  be  asserted  in  an  action  of  ejectment,  is 
familiar  law.  McDuffee  v.  Sinnott,  119  111.  449;  Jacobs  v. 
Bice,  33  id.  369  ;  Hubbard  v.  Kiddo,  87  id.  578  ;  Riverside  Co, 
V.  Toivnshend,  120  id.  9. 

By  the  deed  from  Mrs.  Withers,  Hannah  Simshauser  and 
her  children  living  at  the  time,  took  with  her  as  tenants  in  com- 
mon. 13  Shars.  &  Budd's  L.  C.  52;  Coke  on  Littleton,  9a; 
2  Jarman  on  Wills,  224 ;  Wild's  case,  6  Coke,  27 ;  Parkman  v. 
Bowdohi,  1  Sumn.  366. 

A  deed  is  not  necessary  to  transfer  the  possession  of  land 
held  adversely  to  the  owner.  Weber  v.  Anderson,  73  111.  439 ; 
Schneider  v.  Botsch,  90  id.  577. 

That  twenty  years'  adverse  possession  gives  a  perfect  title, 
see  Kerr  v.  Hitt,  75  111.  51 ;  Hubbard  v.  Stearns,  86  id.  35 ; 
James  v.  Railroad  Co.  91  id.  554. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  Court : 

This  was  ejectment,  against  the  appellants,  Matthew  Faloon 
and  Thomas  F.  Tipton.    The  premises  in  controversy  were  a 
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strip  of  ground,  beginning  at  the  south-west  corner  of  lot  1, 
in  White's  addition  to  the  town  (now  city)  of  Bloomington,  and 
running  thence  north  to  the  north  line  of  said  lot,  thence  west 
twenty-nine  feet,  thence  south  to  the  north  line  of  Grove  street, 
and  thence  east  twenty-nine  feet  to  the  place  of  beginning. 
The  appellant  Tipton  exhibited  at  the  trial  a  title  in  himself, 
through  mesne  conveyance,  from  the  government  of  the  United 
States.  The  important  matter  in  controversy  is,  whether  his 
right  of  possession  has  been  barred,  in  respect  to  the  rights 
of  appellees,  by  the  operation  of  the  Statute  of  Limitations, 
which  tolls,  after  twenty  years  of  adverse  possession,  the  right 
of  action  for  the  recovery  of  lands,  and  the  right  to  make  an 
entry  thereon. 

Lot  6  in  Gridley's  addition  to  Bloomington  lies  west  of  lot  1 
in  White's  addition  to  Bloomington,  and  this  strip  of  ground 
now  in  question,  twenty-nine  feet  wide,  lies  between  them. 
In  1852,  one  Jesse  Adams  was  in  possession,  under  para- 
mount title,  of  the  east  half  of  lot  6,  of  fifty-six  feet  off  of  the 
west  side  of  lot  1,  and  of  the  strip  of  twenty-nine  feet,  and 
fenced  all  these  pieces  of  land  in  one  inclosure,  and  erected 
a  brick  house  on  the  strip  in  dispute,  that  being  about  the 
center  of  the  combined  premises.  He  remained  in  possession 
until  September  Y,  1858,  when  he  executed  a  deed  to  Allen 
Withers,  in  which  the  premises  conveyed  were  described  as  the 
east  half  of  lot  6,  in  Gridley's  addition,  and  fifty-six  feet  off  of 
the  west  side  of  lot  1,  in  White's  addition,  and  put  said  Withers 
in  possession  of  the  house  and  of  the  whole  of  the  premises. 
Withers  retained  possession  of  the  entire  enclosure,  occupying 
it  by  his  tenants,  and  claiming  to  be  the  owner  of  it  all,  until 
his  death,  in  1864.  He  left  a  will,  by  which  he  devised  his 
whole  estate  to  his  wife,  Sarah  B.  Withers.  Mrs.  Withers 
occupied  the  entire  premises,  by  her  tenants,  she  claiming  to 
be  the  owner  of  the  same,  until  August  8,  1871,  when  she  con- 
veyed, by  deed,  to  "Hannah  Simshauser  and  her  children, 
*   *   *    and  their  heirs  and  assigns."    This  deed  also  de- 
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scribed  the  premises  conveyed,  as  the  east  half  of  lot  6,  in 
•Gridley's  addition,  and  fifty-six  feet  off  of  the  west  side  of  lot  1, 
in  White's  addition.  Mrs.  Withers  put  her  grantees  into  pos- 
session. Mrs.  Withers  states  in  her  testimony  that  the  house 
and  premises  were  occupied  by  a  tenant  when  she  made  the 
■deed  ;  that  she  turned  over  the  lease  to  Mrs.  Simshauser ;  that 
the  latter  collected  rent  from  the  tenant  therein ;  that  Mrs. 
Simshauser  rented  the  place  for  two  or  three  years,  until  the 
house  was  torn  down,  and  that  the  Simshauers  then  rented  the 
land  for  a  garden,  or  something  of  that  kind ;  that  Mr.  Funk 
•had  a  garden  there  and  paid  the  taxes. 

It  seems,  from  the  evidence,  that  the  house  having  become 
■somewhat  dilapidated,  Philip  Simshauser,  husband  of  Hannah 
Simshauser,  had  it  torn  down  about  1874.  The  husband,  in 
his  testimony,  in  response  to  a  question  as  to  what  his  wife 
and  children  did  with  the  house  after  Mrs.  Withers  deeded  it 
to  them,  answered :  "We  had  it  about  two  years,  and  we  had 
so  much  bother  about  tenants  paying  the  rent,  and  it  wanted 
fixing  up,  so  after  we  looked  it  over  I  tore  it  down."  He  also 
states,  that  after  the  house  was  torn  down  his  boys  took  the 
matter  out  of  his  hands,  and  had  the  premises  rented  out  for 
a  garden,  and  that  nobody  except  them  (the  Simshausers)  were 
in  possession  of  or  made  any  claim  to  the  premises  until  the 
claim  made  by  appellant  Faloon,  in  1885. 

We  think  it  evident  from  this  testimony,  that  whatever  pos- 
session Philip  may  have  had,  or  authority  he  may  have  exer- 
cised in  respect  to  the  house  and  the  land  connected  therewith, 
was  merely  in  behalf  of  his  wife  and  children,  and  in  assertion 
•of  their  claims  of  title,  and  in  conformity  with  their  relative 
interests  as  supposed  to  be  fixed  by  the  deed  they  held,  and 
in  no  sense  under  claim  of  a  personal  and  individual  right 
in  himself.  It  is  also  manifest  that  the  consecutive  posses- 
sions of  the  strip  of  ground  twenty-nine  feet  wide,  held  by 
Mr.  Withers,  Mrs.  Withers  and  the  grantees  in  the  convey- 
ance of  August  8,  1871,  were  supposed  to  be  under  and  by 
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virtue  of  the  deeds  made  by  Adams  and  by  Mrs.  Withers, 
respectively. 

Appellant  Tipton's  title  is  derived  through  a  quitclaim  deed 
for  the  twenty-nine  feet,  dated  October  4,  1876,  made  by  Jesse 
Adams  to  appellant  Faloon,  and  a  warranty  deed  from  Faloon 
to  himself,  dated  April  15,  1887.  A  possession  of  land,  in 
order  to  be  adverse,  need  not  be  under  any  muniment  of  title. 
Adverse  possession  is  a  possession  inconsistent  with  the  right 
of  the  true  owner,  and  depends  upon  the  intention  with  which 
it  is  taken  and  held  ;  and  an  actual  occupancy  of  land  by  one, 
accompanied  by  acts  of  ownership  inconsistent  with  the  fact 
of  ownership  in  another,  is  presumptively  adverse  possession. 
The  possession  of  Allen  Withers  and  that  of  his  devisee,  Sarah 
B.  Withers,  w^ere  very  plainly  adverse,  in  respect  to  the  twenty- 
nine  feet,  to  the  title  of  Jesse  Adams,  under  which  appellants 
claim,  and  these  possessions  continued  from  September  7, 
1858,  to  August  8,  1871,  a  period  of  twelve  years  and  eleven 
months.  So,  also,  the  possession  of  appellees,  under  their 
deed  from  Mrs.  Withers,  was  manifestly  adverse  to  the  title 
of  which  appellants  seek  to  avail  themselves,  and  it  extended 
from  August  8, 1871,  until  some  time  in  the  year  1885,  a  period 
of  almost  or  quite  fourteen  years.  It  is  not  essential  there 
should  be  proof  of  oral  declarations  of  claim  of  title  made  by 
appellees,  but  it  is  sufficient  if  it  appears  they  so  acted  as  to 
clearly  indicate  that  they  did  claim  title.  (James  v.  Indianap- 
olis and  St.  Louis  Railroad  Co.  91  111.  554.)  It  follow^s,  that  if 
these  possessions  can  be  tacked  together,  there  is  an  adverse 
possession  shown  in  this  case  of  some  twenty-seven  years,  and 
the  bar  of  the  statute  against  the  title  of  appellants,  even 
though  it  be  the  true  title,  is  complete,  and  became  absolute 
in  September,  1878. 

Appellants  urge,  however,  that  where  several  persons,  with- 
out privity  of  estate,  successively  enter  on  land  as  disseizins, 
their  several  possessions  can  not  be  tacked  so  as  to  make  a 
continuity  of  disseizins,  and  that  in  order  to  give  a  right  to 
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the  bar  under  the  Statute  of  Liraitations,  a  party  seeking  to 
avail  of  such  right  must  show  privity  of  estate  with  the  prior 
disseizors  by  purchase  and  conveyance  of  disseizin.  It  is  a 
sufficient  answer  to  this  claim,  and  to  the  authorities  cited,  to 
show  it  is  essential  to  establish  by  a  deed  that  appellees  are 
connected  with  the  adverse  possessions  of  Allen  and  Sarah  B. 
Withers,  to  say  that  the  question  is  not  an  open  one  in  this 
State,  and  that,  the  rule  having  been  years  ago  determined 
otherwise  by  this  court,  and  it  being  a  rule  of  property  upon 
which  many  titles  may  depend,  such  former  ruling  will  be  ad- 
hered to  without  any  re-examination  of  the  conflicting  author- 
ities in  respect  thereto.  In  Weber  v.  Anderson,  73  111.  439,  it 
was  held,  that  a  deed  is  not  necessary  to  transfer  the  posses- 
sion of  land  held  adversely  to  the  owner,  and  that  where  land 
is  held  adversely  by  different  occupants,  and  one  succeeds  to 
the  possession  of  another,  the  identity  and  continuity  of  their 
possession,  in  order  to  make  the  period  required  to  bar  the 
owner,  may  be  shown  by  parol  evidence.  See,  also,  Schneider 
V.  Botsch,  90  111.  577,  and  other  cases  there  cited. 

Appellant  Tipton  further  insists  he  is  an  innocent  purchaser 
for  value  from  a  person  in  possession  having  the  legal  title  of 
record,  and  should  be  protected  as  such.  Waiving  the  conten- 
tion made  by  appellees,  that  this  claim  is  wholly  unsustained 
by  the  facts,  it  would  seem  that  even  if  it  has  a  sufficient  basis 
in  the  evidence,  yet  it  can  not  here  prevail.  While  the  Statute 
of  Limitations  does  not  have  the  effect  to  transfer  the  title  of 
the  true  owner,  it  does  transfer  his  right  of  possession  to  the 
party  in  adverse  possession  for  the  required  period.  In  Hinch- 
man  v.  Whetstone,  23  111.  185,  this  court  said;  "Where  the 
statute  has  tolled  both  the  right  of  entry  and  the  right  of  ac- 
tion, the  remedy  of  the  owner  is  gone,  and  he  is  precluded 
from  asserting  his  right  or  setting  up  his  title  against  the  party 
relying  upon  the  statutory  bar."  And  further  said:  "As 
against  such  occupant  and  those  claiming  under  him  he  can 
neither  use  bis  title  for  the  purpose  of  recovery  or  defense  until 
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he  shall  have  destroyed  the  bar,  by  purchase,  limitation,  or 
some  other  mode  equally  effectual." 

When  both  the  right  of  entry  and  the  right  of  action  are 
lost,  then,  by  operation  of  the  statute,  the  party  in  adverse 
possession  is  conclusively  presumed  to  be  the  owner,  and  to 
be  vested  with  title,  and  such  title  can  not  be  cut  off  and  de- 
stroyed by  the  act  of  the  holder  of  the  former  title  in  regaining 
possession  by  the  commission  of  a  tort,  and,  while  so  in  tortious 
possession,  conveying  to  a  third  party  who  has  no  notice  of 
the  adverse  title,  the  holder  of  which  has  been  wrongfully  and 
temporarily  dispossessed.  The  right  of  possession  which  once 
was  in  the  former  owner  having  been  transferred  by  the  stat- 
ute to  the  new  and  adverse  owner,  such  former  owner  is  power- 
less to  convey  to  the  purchaser  from  him  a  right  of  possession 
which  he  himself  does  not  have.  The  appellant  Faloon  took 
possession  after  the  rendition  of  judgment  in  the  first  eject- 
ment suit,  hereafter  mentioned,  but  he  was  not  put  in  posses- 
sion by  any  writ  of  possession  issued  upon  such  judgment.  In 
Riverside  Co.  v.  Townshend,  120  111.  9,  this  court  held,  that 
when  a  plaintiff  in  ejectment  shows  an  adverse  possession  for 
twenty  years,  so  that  the  entry  is  barred,  he  is  entitled  to  re- 
cover, even  against  a  defendant  whose  possession  for  a  less 
period  is  lawful,  and  quoted  with  approval  the  language  from 
Angell  on  Limitations,  (sec.  381,)  that  "it  is  also  unquestion- 
able, that  where  land  has  been  held,  under  a  claim  to  the  fee, 
for  the  time  prescribed  by  the  statute,  and  an  entry  is  made 
by  a  party  who  has  the  written  title,  such  party  may  be  dis- 
possessed by  an  ejectment  brought  by  him  who  has  so  held 
and  claimed." 

The  declaration  filed  in  this  case  contains  ten  counts.  In 
the  first  count,  Hannah  Simshauser,  Philip  Simshauser,  Allen 
W.  Simshauser,  Lawrence  Simshauser,  Benjamin  F.  Sims- 
hauser, Peter  P.  Simshauser,  Mary  Belle  Simshauser,  Sarah 
W.  Simshauser  and  Henrietta  Simshauser  claim  the  whole  of 
the  premises  in  fee.  In  the  second  count,  Hannah  Simshauser 
42—130  III. 


658 


Faloon  et  al.  v.  Simshauser  et  al. 


Opinion  of  the  Court. 

claims  an  undivided  one-eighth  part  of  said  premises,  and  in 
the  third,  fourth,  fifth,  sixth,  seventh,  eighth,  ninth  and  tenth 
counts,  respectively,  Allen  W.,  Lawrence,  Benjamin  F.,  Peter 
P.,  Mary  Belle,  Sarah  W.,  Henrietta  and  Clarence  Simshauser, 
each,  respectively,  claims  an  undivided  one-eighth  part  of  said 
premises.  It  seems,  from  the  evidence,  that  in  1885  the  ap- 
pellant Faloon  commenced  ejectment  for  the  recovery  of  the 
premises  in  dispute,  against  one  Funk,  who  had  rented  them 
from  Benjamin  F.  Simshauser,  and  said  Funk  gave  due  notice 
to  said  Benjamin  F.  of  the  suit,  and  in  the  suit  Faloon  obtained 
judgment  by  default.  In  the  present  suit,  which  was  tried 
before  the  court  without  a  jury,  the  court  held  that  Benjamin 
F.  Simshauser  was  barred  by  the  judgment  in  the  first  eject- 
ment, and  as  to  him  the  judgment  was,  that  he  take  nothing 
by  the  suit.  But  the  court  found  the  issues  for  the  plaintiffs, 
Hannah,  Allen  W.,  Lawrence,  Peter  P.,  Mary  Belle,  Sarah  W. 
and  Clarence  Simshauser,  and  that  each  of  said  last  named 
plaintiffs  was  the  owner,  in  fee  simple,  of  an  undivided  one- 
eighth  part  of  the  premises,  and  rendered  judgment  that  each 
of  them  "do  each  severally  recover  *  *  *  an  undivided 
one-eighth  of  the  above  described  premises,"  etc. 

It  is  strenuously  urged,  the  judgment  in  favor  of  Clarence 
Simshauser  for  an  undivided  one-eighth  of  the  land  is  erro- 
neous, and  such  contention  is  undoubtedly  well  founded.  The 
deed  from  Mrs.  Withers  was,  as  we  have  heretofore  seen,  to 
Hannah  Simshauser  and  her  children.  While  it  is  necessary 
that  all  the  grantees  should  be  sufficiently  described  in  a  deed, 
yet  that  rule  does  not  require  such  parties  should  be  designated 
by  the  usual  method  of  giving  their  names  in  full,  and  any 
other  description  will  suffice  which  distinguishes  them  from  all 
others,  as,  where  one  is  described  by  his  office  or  by  his  relation 
to  other  persons.  (5  Am.  and  Eng.  Ency.  of  Law,  p.  432,  and 
authorities  cited  in  notes  ;  CookY.  Sinnamon,  47  111.  214;  Low 
V.  Graff,  80  id.  360.)  In  this  case,  Mrs.  Withers,  and  her 
children  living  at  the  time  the  deed  was  executed  and  delivered, 
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took  as  tenants  in  common.  (Wild's  case,  6  Coke,  17;  Park- 
man  V.  Bowdoin,  1  Sumn.  366  ;  2  Jarman  on  Wills,  224.)  The 
evidence  of  Philip  Simshauser  shows  that  the  seven  children 
of  himself  and  wife,  living  at  the  time  Mrs.  Withers  made  the 
deed,  were  Allen  W.,  Lawrence,  Peter  P.,  Mary  Belle,  Sarah 
W.,  Henrietta  and  Benjamin  F.  The  evidence  of  Mrs.  Withers 
is  to  the  same  effect,  and  it  clearly  appears  from  her  testimony 
that  Clarence  was  born  about  three  years  thereafter.  Of  course, 
Clarence  did  not  take  by  the  deed.  In  case  of  a  grant  of  an 
immediate  estate  in  possession,  the  grantee  must  be  in  esse, 
and  a  deed  of  that  kind  may  be  avoided  by  showing  the  grantee 
came  into  being  subsequent  to  the  delivery  of  the  deed.  [Hu- 
lick  V.  Scovil,  4  Gilm.  159  ;  Miller  v.  Chittenden,  2  Iowa,  368  ; 
Tiedeman  on  Real  Prop.  sec.  797.)  The  finding  and  judg- 
ment of  the  court  in  favor  of  Clarence  Simshauser,  for  an  un- 
divided one-eighth  part  of  the  premises,  was  clearly  erroneous. 

Section  27  of  the  Ejectment  act  (Rev.  Stat.  1874,  chap.  45, 
sec.  27,)  provides  :  "It  shall  not  be  an  objection  to  a  recovery, 
in  any  action  of  ejectment,  that  any  one  of  several  plaintiffs 
does  not  prove  any  interest  in  the  premises  claimed,  but  those 
entitled  shall  have  judgment,  according  to  their  rights,  for  the 
whole  or  such  part  or  portion  as  he  or  they  might  have  recov- 
ered if  he  or  they  had  sued  in  his  or  their  name  or  names, 
only."  And  it  is  provided  in  the  second  and  sixth  clauses  of 
section  30  of  the  same  act,  that  if  it  appears  that  one  or  more 
of  the  plaintiffs  have  a  right  to  the  possession,  and  that  one  or 
more  have  not  such  right,  the  verdict  shall  specify  for  which 
plaintiff  the  jury  find,  and  as  to  which  plaintiff  they  find  for 
the  defendant;  and  that  if  the  verdict  be  for  an  undivided 
share  or  interest  in  the  premises  claimed,  it  shall  specify  such 
share  or  interest.  In  this  case,  there  is  no  cross-error  assigned 
by  Henrietta  Simshauser,  because  there  was  no  finding  and 
judgment  in  her  favor  for  an  undivided  one-eighth  of  the  land. 
It  is  not  perceived  that  there  is  any  occasion  for  reversing  the 
entire  judgment,  and  remanding  the  cause.   The  findings  and 
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judgments  in  respect  to  the  interests  of  the  several  appellees 
were  several  and  distinct.  The  judgment  in  favor  of  Clarence 
Simshauser  being  erroneous,  and  he  having  no  right  or  title 
in  the  premises,  is  reversed.  The  judgments  in  favor  of  Han- 
nah Simshauser,  Allen  W.  Simshauser,  Lawrence  Simshauser, 
Peter  P.  Simshauser,  Mary  Belle  Simshauser  and  Sarah  W. 
Simshauser,  are  affirmed. 

It  is  ordered  that  six-sevenths  of  the  costs  of  this  appeal  be 
taxed  to  appellants,  and  one-seventh  of  such  costs  be  taxed  to 
Clarence  Simshauser. 

Judgment  reversed  in  part  and  in  part  affirmed. 


John  A.  Eoebling's  Sons'  Company 

V. 

The  Lock  Stitch  Fence  Company. 

Filed  at  Ottawa  October  31, 1889. 

^  1.  CONTKACTS — notice  of  refusal  to  perform — rights  and  remedy  of  the 
other  party.  Where  one  party  to  a  contract  gives  notice  before  the  time 
of  performance  arrives  that  he  does  not  intend  to  perform,  the  other 
party  may  treat  such  notice  as  a  breach,  and  bring  his  action,  or  he  may 
decline  to  accept  the  notice  as  a  breach,  and  insist  that  the  contract 
shall  continue  in  force  up  to  the  time  fixed  for  its  final  performance, 
holding  the  party  refusing  to  perform,  responsible  for  the  consequences 
of  his  refusal. 

2.  One  party  to  a  contract  can  not,  by  simply  refusing  to  carry  out 
his  part  of  it,  compel  the  other  party  to  rescind  it.  The  latter  has  a  right 
to  keep  the  contract  alive  notwithstanding  such  refusal,  and  may  go  on 
and  perform  his  part  even  though  notified  by  the  other  that  he  will  not 
perform. 

3.  So  where  a  party  to  a  contract  for  the  sale  and  delivery  of  a  cer- 
tain commodity  notified  the  vendor  not  to  make  any  further  shipments 
under  the  contract,  and  the  vendor  distinctly  refused  to  stop  the  ship- 
ments, it  was  held,  that  the  vendor  thereby  elected  to  continue  the  con- 
tract in  force,  and  did  thereby  keep  the  same  alive,  not  only  for  the 
vendor's  own  benefit,  but  also  for  that  of  the  vendee.  In  such  case,  the 
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vendor  will  remain  liable  to  all  his  own  duties  and  obligations,  and  in 
a  suit  by  the  vendor  against  the  vendee,  on  the  contract,  the  plaintiff 
must  prove  he  was  ready,  willing  and  able  to  perform. 

4.  Same — seller's  ability  to  perform — so  as  to  hold  the  buyer  liable — 
evidence.  In  an  action  upon  a  contract  by  the  vendor  against  the  ven- 
dee, for  refusing  to  accept  and  pay  for  goods  bought  by  him,  the  fact 
that  the  vendor,  after  notice  of  the  vendee's  repudiation  of  the  con- 
tract, failed  to  have  the  requisite  amount  of  the  goods  shipped  to  the 
place  of  delivery  at  the  times  specified  in  the  contract,  if  relied  on  by 
the  defendant  as  showing  the  plaintiff's  inability  to  perform,  may  be 
explained  by  the  circumstances,  so  as  to  show  such  delay  was  by  mutual 
consent,  or  was  not  the  fault  of  the  plaintiff. 

5.  Where  goods  shipped  by  rail  are  tendered  by  the  vendor  to  the 
vendee  without  the  payment  of  freight,  but  no  objection  is  made  to  the 
tender  on  that  ground,  and  the  proof  shows  there  was  an  understand- 
ing between  the  shipper  and  the  carrier  whereby  the  shipper  obtained 
credits  and  afterward  paid  such  freight,  it  was  held,  that  it  was  for  the 
jury  to  take  all  these  and  other  circumstances  into  consideration  in 
determining  whether  the  delay  in  paying  the  freight  showed  a  want 
of  readiness  and  ability  of  the  vendor  to  perform. 

6.  SaIjE — failure  of  buyer  to  pay  —  re-sale  by  the  seller.  Where  a 
vendee  of  goods  sold  at  a  specifiG  price  refuses  to  take  and  pay  for  the 
goods,  the  vendor  may  re-sell  the  same,  and  charge  the  vendee  with 
the  difference  between  the  contract  price  and  that  realized  at  the  sale. 
But  the  sale  must  be  fair,  and  must  be  made  in  good  faith,  and  in  the 
mode  best  calculated  to  produce  the  real  value  of  the  goods. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Will 
county ;  the  Hon.  George  W.  Stipp,  Judge,  presiding. 

This  is  an  action  of  assumpsit,  commenced  in  the  Circuit 
Court  of  Will  County,  on  September  4, 1885,  by  the  appellant, 
a  corporation  organized  under  the  laws  of  New  Jersey  and  en- 
gaged in  the  manufacture  and  sale  of  galvanized  fence  wire 
at  Trenton  in  that  State,  against  the  appellee,  a  corporation 
organized  under  the  laws  of  Illinois  and  engaged  in  the  busi- 
ness of  making  and  selling  barbed  fence  wire  at  Joliet  in  the 
latter  State,  to  recover  damages  for  a  breach  of  contract,  and 
also  to  recover  the  amount  of  a  balance  claimed  to  be  due  for 
goods  sold  and  delivered  under  said  contract. 


662     Eoebling's  Sons'  Co.  v.  Lock  Stitch  Fence  Co. 


Statement  of  the  case. 

The  contract  sued  upon  is  embodied  in  the  following  letters : 
1st,  a  letter  from  appellant  to  appellee,  dated  Feb.  27,  1885, 
saying ;  *  *  *  "we  telegraphed  you  that  we  had  all  of  your 
wire  made.  Two  cars  have  been  shipped  on  your  letter  of  the 
9th,  and  the  third  one  is  being  loaded  now.  Let  us  know  how 
fast  we  shall  ship  the  balance.  *  *  *  can  make  a  lot 
of  galv.  fence  wire  now,  but  cannot  stand  some  of  the  prices 
we  hear  of.  The  best  we  can  do,  on  say,  500  tons,  is  $3.65 
per  100  (lbs.),  usual  terms.  Shipments  about  as  you  have 
had  them;"  2nd,  a  letter  from  appellee  to  appellant,  dated 
March  3,  1885,  saying:  "Yours  of  the  27th  inst.  at  hand. 
Please  enter  our  order  for  500  tons  of  galvanized  fence  wire 
in  proportion  of  78  per  cent  No.  12  and  22  per  cent  No.  13 
@  $3.65  per  100  (lbs.)  delivered  in  Joliet  60  days,  or  2  per 
cent  cash  in  10  days,  from  receipt  of  wire.  Delivery  between 
now  and  July  1.  You  can  ship  20  tons  per  week  to  balance 
old  order,  and  then  the  same  on  this  until  we  say  different," 
etc. ;  3d,  a  letter  from  appellant  to  appellee,  dated  March  7, 
1885,  saying:  "Yours  of  3d  received.  Have  entered  your 
order  for  500  tons  galvanized  fence  wire,  78  per  cent  No.  12 
and  22  per  cent  No.  13,  delivery  between  now  and  July  1, 
1885,  at  rate  of  20  tons  per  week  after  completion  of  present 
order.  Price  $3.65  del'd  at  Joliet  60  days,  or  2  per  cent  for 
cash  in  10  days." 

Under  this  contract,  appellant  shipped  120  tons  of  fence 
wire,  which  were  accepted  by  appellee.  The  last  shipment, 
which  was  accepted,  was  made  by  appellant  on  April  21,  and 
received  by  appellee  at  Joliet  on  April  27.  The  price  of  fence 
wire  began  to  decline  in  the  middle  of  March,  1885,  and 
continued  to  decline  until  the  early  part  of  July,  1885.  On 
April  27,  1885,  appellee  telegraphed  to  appellant:  "Stop 
shipment  and  cancel  our  order,"  On  the  same  day  appellee 
wrote  to  appellant,  confirming  the  telegram,  repeating  the 
direction  to  cancel  the  order,  and  stating  that  the  wire  could 
not  be  used  "owing  to  its  quality."    On  April  29  appellant 
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telegraphed  to  appellee  :  "We  cannot  agree  to  stop  shipment. 
All  the  wire  has  been  tested  here  before  shipment,"  to  which 
appellee  telegraphed  in  reply  :  "Telegram  received.  Will  not 
take  wire  if  shipped.  Cannot  use  the  quality."  On  April  30 
appellant  wrote  to  appellee  acknowledging  the  receipt  of  the 
telegram  of  the  29th,  and  stating  that  they  could  not  stop 
shipments ;  that  they  had  bought  the  rods  and  were  obliged 
to  take  them ;  that  they  had  made  a  contract  with  the  E.  K. 
Co.  for  shipments  at  certain  freight  rates  ;  that  they  had  tested 
the  wire  before  shipping  it,  and  had  done  everything  to  make 
it  right ;  that  appellee  had  not  explained  what  the  trouble  was  ; 
that  their  Mr.  Shippy  would  leave  during  the  week  for  Joliet, 
and  that  they  hoped  the  matter  would  be  adjusted. 

Early  in  May  appellant  sent  its  manager,  Shippy,  to  Joliet 
to  examine  the  wire,  and  upon  his  return  wrote  to  appellee  a 
letter,  dated  May  15,  1885,  saying,  that  Shippy  had  reported 
and  brought  back  samples,  that  the  quality  was  not  such  as 
to  justify  the  course  taken  by  appellee,  that  a  car  of  wire  was 
then  being  loaded  for  Joliet,  that  the  foreman  would  test  every 
bundle,  that  it  was  impossible  to  cancel  the  order,  and  that, 
if  a  little  of  the  wire  was  poor,  appellee  could  return  it,  etc. 
In  reply  to  this  letter,  appellee  telegraphed  on  May  18  :  "Let- 
ter received.  Will  not  receive  wire  if  shipped."  On  May  23, 
appellant  again  wrote :  "Whatever  wire  of  inferior  quality 
there  may  be  among  any  of  the  shipments  *  *  *  may  be 
returned  to  us.  While  we  *  *  *  regret  that  some  poor 
wire  was  sent  you,  we  cannot  agree  to  cancel  your  contract  on 
that  account." 

Appellant  shipped  the  remaining  380  tons  to  Joliet  between 
May  16,  1885,  and  June  23,  1885,  the  shipment  of  May  16 
reaching  Joliet  on  May  24,  and  that  of  June  23  arriving  in 
Joliet  on  June  29,  1885.  The  380  tons  were  tendered  to  ap- 
pellee, who  refused  to  receive  them.  Appellant  gave  notice 
to  appellee  that  the  wire  would  be  sold.  After  notice  of  sale 
by  advertisement,  the  wire  was  sold  at  public  auction  in  Joliet, 
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the  last  of  it  being  so  sold  on  July  6,  1885.  The  difference 
between  the  contract  price  and  the  amount  realized  from  the 
sales  was  $3293.86,  without  taking  into  the  account  interest 
or  expenses  of  sale. 

The  defendant  below  introduced  no  testimony  except  upon 
the  question  as  to  whether  the  120  tons  accepted  had  been  paid 
for  or  not.  Upon  the  trial  below,  the  jury  returned  a  verdict 
in  favor  of  plaintiff  below,  the  appellant  here,  for  $234.93, 
being  the  amount,  without  interest,  claimed  by  appellant  to 
be  due  and  unpaid  on  the  120  tons  received  by  appellee. 
The  Circuit  Court  entered  judgment  upon  this  verdict,  which 
judgment  has  been  affirmed  by  the  Appellate  Court. 

Mr.  C.  W.  Brown,  and  Mr.  F.  Bennitt,  for  the  appellant : 

The  vendor  of  personal  property,  in  a  suit  against  the  ven- 
dee for  not  taking  and  paying  for  the  property,  may  sell  the 
same,  and  recover  the  difference  between  the  contract  price 
and  the  price  of  re-sale.  Bagley  v.  Findlay,  82  111.  524  ;  Sal- 
adin  v.  Mitchell,  45  id.  84 ;  Ullmann  v.  Kent,  60  id.  2T2  ;  Ben- 
jamin on  Sales,  (3d  ed.)  777,  and  notes. 

When  goods  are  sold  to  be  delivered  in  the  future,  the  ven- 
dee can  not  create  a  breach  of  the  contract  by  giving  notice 
that  he  will  not  receive  the  goods.  Kadish  v.  Young,  108  111. 
171 ;  McPherson  v.  Walker,  40  id.  371 ;  Chamber  of  Commerce 
V.  Sollitt,  43  id.  519. 

The  rule  is,  if  one  bound  to  perform  a  future  act,  before  lhe 
time  for  doing  it  declares  his  intention  not  to  do  it,  this,  of 
itself,  creates  no  breach  of  his  contract ;  but  if  this  declaration 
be  not  withdrawn  when  the  time  arrives  for  the  act  to  be  done, 
it  constitutes  a  sufficient  excuse  for  the  default  of  the  other 
party.  McPherson  v.  Walker,  40  111.  371;  Cummings  v.  Til- 
ton,  44  id.  173 ;  Benjamin  on  Sales,  (3d  ed.)  p.  748,  sec.  760. 

In  actions  upon  contracts,  it  is  necessary  to  aver,  in  the 
declaration,  performance,  or  an  offer  to  perform,  on  the  part 
of  the  plaintiff,  but  it  is  never  necessary  to  prove  the  perform- 
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ance  of  a  condition  which  has  been  waived  or  dispensed  with 
by  the  defendant.  A  condition  once  waived  is  gone  forever, 
and  the  performance  of  it  can  not  thereafter  be  required. 
McPherson  v.  Walker,  40  111.  371. 

Mr.  George  S.  House,  Mr.  George  C.  Fry,  and  Mr.  James 
E.  Babb,  for  the  appellee: 

The  refusal  of  appellee,  on  April  27,  to  further  perform,  did 
not  of  itself  constitute  a  breach  of  the  contract.  It  gave  ap- 
pellant an  election  to  terminate  the  contract,  or  to  continue 
it  in  force.  Electing  the  latter,  as  it  did  April  29,  it  kept  the 
contract  alive  for  the  defendant,  as  well  as  itself,  and  was 
bound  to  show  such  performance  on  its  part  as  would  have 
been  required  if  the  defendant  had  never  refused  to  perform. 
Johnstone  v.  Milling,  55  L.  J.  162;  L.  K.  16  Q.  B.  Div.  470; 
McLellan  v.  Winston,  12  Ontario  Kep.  439 ;  Kadish  v.  Young, 
108  111.  170  ;  Frost  Y.  Knight,  L.  K.  7,  Exch.  78  ;  1  Moak,  218  ; 
41  L.  J.  Exch.  78;  Blackburn  on  Law  of  Contract  of  Sale, 
(2d  ed.  1887,)  349,  351;  Dingley  v.  Oler,  117  U.  S.  503; 
Smooths  case,  15  Wall.  36;  Benjamin  on  Sales,  (4th  ed.)  sec. 
568;  Norrington  v.  Wright,  115  U.  S.  205;  Rolling  Mill  v, 
Rhodes,  121  id.  264 ;  Bingham  v.  Carlisle,  78  Ala.  247 ;  Hoivard 

V.  Daly,  61  N.  Y.  374 ;  Anson  on  Contracts,  (2d  Am.  ed.  1887,) 
282. 

Appellant  failed  to  show  such  performance  as  its  election 
required,  in  that  it  had  no  wire  ready  for  delivery  from  April 
27  till  May  24.  Norrington  v.  Wright,  115  U.  S.  188 ;  Filley 
v.  Pope,  115  id.  219  ;  Pope  v.  Porter,  102  N.  Y.  371 ;  Hime  v. 
Klasey,  9  Bradw.  166. 

Mr.  Justice  Magruder  delivered  the  opinion  of  the  Court : 

The  court  below  instructed  the  jury  on  behalf  of  the  defend- 
ant as  follows:  "The  court  further  instructs  the  jury,  that, 
if  they  believe  from  the  evidence,  the  plaintiff  and  defendant 
made  the  contract  for  wire  mentioned  in  the  declaration,  that 
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the  plaintiff  entered  upon  the  performance  of  the  contract  and 
shipped  to  the  defendant  a  part  of  the  wire  mentioned  in  the 
contract,  that  defendant  received  and  accepted  such  part,  and 
then  notified  the  plaintiff  not  to  ship  any  more  of  the  wire, 
then  such  notice  excused  the  plaintiff  from  any  further  per- 
formance of  the  contract,  and  the  plaintiff  had  no  right  to 
proceed  further  in  the  performance  of  the  contract,  unless  such 
notice  should  be  withdrawn  by  the  defendant,"  etc. 

This  instruction  is  manifestly  erroneous.  Where  one  party 
to  a  contract  gives  notice  before  the  time  of  performance  ar- 
rives that  he  does  not  intend  to  perform,  the  other  party  may 
treat  such  notice  as  a  breach  and  bring  his  action,  or  he  may 
decline  to  accept  such  notice  as  a  breach,  and  may  insist  that 
the  contract  shall  continue  in  force  up  to  the  time  fixed  for 
its  final  performance,  holding  the  party  refusing  to  perform 
responsible  for  the  consequences  of  such  refusal.  One  party 
to  a  contract  cannot,  by  simply  refusing  to  carry  out  his  part 
of  it,  compel  the  other  party  to  rescind  it.  The  latter  has  a 
right  to  keep  it  alive  notwithstanding  such  refusal.  This 
doctrine  was  clearly  announced  in  Kadish  et  al.  v.  Young  et  al, 
108  111.  170. 

In  the  present  case,  a  contract  was  made  between  appellant 
and  appellee,  by  the  terms  of  which  the  former  agreed  to  sell 
to  the  latter  500  tons  of  fence  wire  and  to  deliver  the  wire  so 
sold  between  March  7,  1885,  and  July  1,  1885.  When  the 
contract  was  made,  appellant  was  engaged  in  shipping  wire 
to  appellee,  under  a  former  order  not  yet  filled,  at  the  rate  of 
about  20  tons  per  week.  Delivery  under  the  new  contract  at 
the  same  rate  was  to  begin  after  the  completion  of  the  old 
order.  The  last  wire  under  the  old  order  was  not  shipped 
until  March  18,  1885,  and  deliveries  under  the  new  order  did 
not  become  obligatory  upon  appellant  until  a  week  after  that 
date,  to-wit:  on  March  25,  1885. 

When  the  telegrams,  of  April  27,  directing  that  shipments 
be  stopped,  and  of  April  29  announcing  that  the  wire  would 
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not  be  taken  if  shipped,  were  received  at  Trenton,  appellant 
might  have  treated  such  telegrams  as  a  breach  of  the  contract, 
and  might  have  proceeded  at  once  to  sue  for  damages  on  ac- 
count of  such  breach.  But  appellant  also  had  the  right  to 
consider  the  notice,  contained  in  the  telegrams,  as  inoperative, 
and  to  treat  the  contract  as  alive  and  subsisting.  Appellant 
was  at  liberty  to  await  the  time  when  the  contract  was  to  be 
executed,  and  to  hold  appellee  responsible  for  the  non-per- 
formance of  it.  Hence  the  instruction,  which  announced  that 
"the  plaintiff  had  no  right  to  proceed  further  in  the  perform- 
ance of  the  contract,"  etc.,  was  calculated  to  mislead  the  jury. 

The  appellant  distinctly  refused  to  stop  the  shipments  of 
the  wire.  It  thereby  elected  to  continue  the  agreement  in 
force.  It  kept  the  contract  alive  not  only  for  its  own  benefit, 
but  also  for  that  of  the  appellee.  It  remained  liable  to  all  its 
own  obligations  and  liabilities  under  the  contract.  (Kadish 
et  al.  V.  Young  et  al.  supra.)  It  was  bound  to  show,  upon  the 
trial,  that  it  was  ready,  willing  and  able  to  perform  its  part  of 
the  contract.  For  this  purpose  it  introduced  testimony  tend- 
ing to  prove,  that  it  shipped  all  the  wire,  called  for  by  the 
agreement,  to  Joliet  within  the  period  required  for  delivery, 
and  there  tendered  it  to  the  appellee.  It  is  unnecessary  to 
discuss  the  question,  whether  such  shipments  and  tenders  on 
the  part  of  the  appellant  were  actually  required  of  it  in  order 
to  show  its  readiness  and  ability  to  perform  its  part  of  the 
contract,  in  view  of  the  positive  and  repeated  announcement 
of  the  appellee  that  no  more  wire  would  be  received  after 
April  27,  1885.  Whether  or  not  the  appellant  was  ready, 
willing  and  able  to  perform  the  agreement,  after  the  notice  of 
April  27  and  up  to  July  1,  was  a  question  of  fact  to  be  de- 
termined by  the  jury  from  all  the  circumstances  in  the  case, 
including  such  shipments  and  tenders. 

Counsel  for  appellee  call  attention  to  two  facts,  which  they 
claim  to  be  undisputed,  as  showing  that  appellant  failed  to 
establish  its  willingness  and  ability  to  perform  the  contract. 
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One  is,  that  appellant  shipped  no  cars  between  April  21  and 
May  16,  so  that  none  were  ready  for  delivery  at  Joliet  between 
April  27  and  May  24. 

The  jury  had  a  right  to  consider  the  omission  of  shipments 
between  the  dates  named  in  connection  with  all  the  circum- 
stances tending  to  explain  such  omission.  It  would  have  been 
impossible  to  ship  and  deliver  500  tons  between  March  25  and 
July  1 — a  period  of  about  14  weeks — if  only  20  tons  could  be 
shipped  each  week.  Three  shipments  of  20  tons  each  were 
made  on  April  15,  18  and  21  respectively.  These  60  tons,  all 
shipped  within  one  week,  were  accepted  by  appellee.  No  ob- 
jection was  made  that  more  than  20  tons  were  shipped  during 
one  week.  The  only  objection  ever  made  by  appellee  was  as 
to  the  quality  of  the  wire.  The  reason  given  for  refusing  to 
receive  shipments  after  April  27,  was  that  the  wire  was  brittle 
and  broke  easily,  and  was  of  a  poor  quality. 

Again,  during  the  period  between  April  30  and  May  16,  it 
was  arranged  that  appellant's  manager  should  go  to  Joliet,  and 
examine  the  wire,  and  make  report  as  to  its  quality.  It  was 
while  this  examination  was  going  on  for  the  purpose  of  deter- 
mining the  justice  of  appellee's  complaints  about  the  wire,  that 
the  shipments  stopped  for  a  short  time.  It  was  for  the  jury 
to  say  whether,  under  all  the  circumstances,  the  failure  to  ship 
between  April  21  and  May  16  showed  a  want  of  readiness  and 
ability  to  perform,  or  whether  appellee  waived  its  right  to  ob- 
ject to  such  failure,  or  impliedly  consented  to  the  temporary 
cessation  of  shipments  in  order  to  settle  the  question  as  to  the 
quality  of  the  wire. 

The  second  fact  relied  on  to  show  a  want  of  readiness  and 
ability  to  perform,  is  the  alleged  non-payment  of  freight  on 
four  carloads  of  wire  when  they  were  tendered  to  appellee. 
Appellants  made  shipments  on  May  16,  22,  26  and  28,  each 
amounting  to  20  tons.  The  bills  of  lading  were  sent  to  appel- 
lee, and  returned  to  appellant  with  written  statements  endorsed 
thereon,  that  the  wire  would  not  be  received.    Afterwards  on 
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June  10  the  amounts  of  these  shipments  were  tendered  to 
appellee,  but  the  freight  on  them  due  to  the  railroad  company- 
was  not  paid  until  June  26.  There  was  evidence  tending  to 
show,  that  appellee  made  no  objection  because  the  freight 
was  not  paid ;  that  appellant  had  an  arrangement  with  the 
E.  R.  Co.  in  relation  to  the  payment  of  the  freight,  and  that, 
in  prior  deliveries  of  wire,  appellee  had  been  in  the  habit  of 
advancing  the  freight  and  receiving  credit  therefor  in  subse- 
quent settlements  for  the  amounts  due  on  the  purchases  of 
the  wire.  It  was  for  the  jury  to  take  all  these  circumstances 
into  consideration  in  determining  whether  the  fact,  that  freight 
was  due  on  60  out  of  the  380  tons  tendered  after  April  27, 
showed  a  want  of  readiness  and  ability  to  perform. 

Inasmuch  as  the  court  instructed  the  jury,  that  the  plain- 
tiff had  no  right  to  proceed  further  in  the  performance  of  the 
contract  after  the  notice  of  April  27,  the  question  as  to  what 
amounted  to  a  performance  or  a  non-performance  was  taken 
from  their  consideration.  It  would  be  entirely  immaterial 
whether  the  omission  to  ship  wire  between  April  21  and  May 
16,  and  the  omission  to  pay  freight  on  four  carloads  of  wire 
before  they  were  tendered,  did  or  did  not,  in  the  light  of  all 
the  attending  circumstances,  amount  to  a  want  of  readiness 
and  ability  to  perform,  if  the  plaintiff  had  no  right  to  perform 
at  all. 

The  trial  court  also  gave  the  jury  the  following  instruction 
for  the  defendant :  "The  jury  are  further  instructed  that  they 
shall  disregard  all  evidence  presented,  proving  or  tending  to 
prove  any  re-sale  of  the  wire  claimed  to  have  been  ready  for 
delivery  under  the  contract  sued  on  in  this  case,  all  such  evi- 
dence having  been  ruled  out  and  excluded  by  the  court."  We 
think  this  instruction  is  erroneous,  and  that  the  evidence  therein 
referred  to  should  not  have  been  excluded. 

Where  a  vendee  of  goods,  sold  at  a  specific  price,  refuses  to 
take  and  pay  for  the  goods,  the  vendor  can  resell  the  goods, 
and  charge  the  vendee  with  the  difference  between  the  con- 
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tract  price  and  that  realized  at  the  sale.  The  sale  must  be 
fair,  and  must  be  made  in  good  faith,  and  in  the  mode  best 
calculated  to  produce  the  real  value  of  the  goods.  {Saladin  v. 
Mitchell,  45  111.  79;  Ullmann  v.  Kent,  60  id.  271;  Bagley  v. 
Findlay,  82  id.  524.) 

In  the  present  case  the  sale  was  made  at  public  auction  at 
Joliet,  the  place  of  delivery,  and  after  notice  given  to  appellee. 
The  proof  tends  to  show,  that  the  sale  was  fairly  made  with 
reasonable  diligence,  judgment  and  care.  The  proof  also  tends 
to  show,  that  the  price  realized  at  the  sale  was  the  fair  market 
value  of  the  wire  at  the  time  and  place  of  delivery. 

The  judgments  of  the  Appellate  and  Circuit  Courts  are  re- 
versed, and  the  cause  is  remanded  to  the  Circuit  Court. 

J udgment  reversed. 
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ACTIONS. 
Under  a  eepealed  statute. 

1.  An  action  will  not  lie  upon  a  repealed  statute  unless  the  cause 
of  action  shall  have  accrued  prior  to  its  repeal.  Kankakee  Drain- 
age District  v.  Comrs.  of  Lake  Fork  Special  Drainage  District,  261, 

In  case  of  an  rLLEGAL  CONTEACT. 

2.  Right  of  action  as  between  principal  and  agent.  See  CON- 
TKACTS,  4to  7. 

Tkovee. 

3.  When  the  action  will  lie — and  when  not.    See  TEOVER,  1,  2,  3. 

ADVERSE  POSSESSION.    See  LIMITATIONS,  5  to  10. 

AFTEE-BORN  CHILD. 
Deed  to  one  and  "hee  childeen." 

Child  born  thereafter  will  not  take.    See  CONVEYANCES,  4. 

AGENCY. 
Authority  of  agent. 

1.  A  defendant  offered  to  prove  that  he  settled  a  prior  suit  of 
replevin  with  the  plaintiff's  agents  a  short  time  after  it  was  com- 
menced, which  the  court  refused  to  allow.  No  authority  was  shown 
in  the  agents  to  make  any  settlement:  Held,  that  the  proposed 
evidence  was  properly  refused.  Without  authority  the  alleged 
agents  could  not  bind  their  supposed  principal.  Ames  v.  Moir  et  al. 
582. 

PEmCIPAL  AND  AGENT. 

2.  In  case  of  illegal  contract  between  them — right  of  action  of  one 
against  the  other.    See  CONTRACTS,  4  to  7. 

ALLEGATIONS  AND  DECREE.    See  PLEADING  AND  EVIDENCE,  5,  6. 


ALLEGATIONS  AND  PROOFS.    See  PLEADING  AND  EVIDENCE, 
1  to  4. 
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AMENDMENTS. 
Amendment  of  bill  in  chanceey. 

1.  After  hearing,  and  decision  announced.    See  CHANCEE-Y,  1. 
Answer  in  chancery. 

2.  Amendment  after  the  hearing — how  the  application  should  he 
supported.  After  the  trial  of  the  issues  in  a  chancery  suit,  an  amend- 
ment of  the  answer  retracting  an  important  admission  and  present- 
ing a  different  issue  will  not  be  allowed  without  affidavit  or  other 
evidence  in  support  of  the  application.  Fielding  v.  Fitzgerald  et  al. 
437. 

3.  A  bill  to  contest  a  will  showed  that  the  will  had  been  admitted 
to  probate,  and  this  was  admitted  by  the  answer.  A  trial  was  had, 
resulting  in  a  verdict  against  the  alleged  will.  A  motion  for  a  new 
trial  was  entered  at  the  same  term.  At  the  term  following,  the 
motion  was  overruled,  when  the  proponents  moved  the  court  for 
leave  to  amend  their  answer,  so  as  to  show  that  at  the  trial  there 
was  a  pending  appeal  from  the  order  of  the  county  court  admitting 
the  will  to  probate.  The  motion  was  not  accompanied  by  any  affi- 
davit or  other  evidence  showing  the  truthfulness  of  the  proposed 
amendment,  and  the  motion  was  overruled  :  Held,  that  the  amend- 
ment was  properly  refused,  for  the  reason  it  was  not  accompanied 
with  any  affidavit  or  other  evidence  showing  the  truth  of  the  pro- 
posed amendment.   Ibid.  437. 

Proceedings  of  city  counchj. 

4.  Where  the  record  of  the  proceedings  of  a  city  council  fails  to 
show  its  action  in  approving  the  report  of  one  of  its  committees, 
the  council,  at  a  subsequent  meeting,  may  amend  the  record  so  as 
to  show  the  fact.   Adams  County  v.  City  of  Quincy,  566. 

APPEALS  AND  WEITS  OF  ERKOR. 
Of  a  second  appeal. 

1.  What  questions  to  be  considered.  Where  the  question  of  the 
constitutionality  of  an  ordinance  for  the  levy  of  a  special  tax  to 
improve  certain  streets  is  necessarily  involved  in  the  decision  of 
this  court,  and  the  question  is  settled  thereby,  it  can  not  be  again 
considered  when  the  case  is  brought  to  this  court  a  second  time. 
Green  et  al.  v.  City  of  Springfield,  515. 

From  county  court  to  circuit  court. 

2.  On  final  order  to  pay  claim  against  an  estate.  An  ap'^eal  lies 
to  the  circuit  court  from  an  order  of  the  county  court  directing 
an  administrator  to  pay  over  a  specified  sum  of  money  on  a  claim 
allowed  against  an  estate,  within  a  given  time,  and  the  costs  of  the 
proceeding,  and  providing  for  his  imprisonment  in  case  of  his  fail- 
ure to  make  such  payment.  Such  order  is  a  final  judgment,  as  much 
as  if  an  execution  had  been  awarded.    The  manner  of  enforcing 
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payment,  whether  by  execution  or  attachment,  does  not  affect  the 
character  of  the  order  or  decree.  Randolph,  Admr.  v.  People,  use 
of  Trustees  of  Schools,  533. 

3.  Former  decision  distinguished.  In  the  case  of  Haines  v.  People, 
97  HI.  161,  which  was  brought  from  the  county  court  to  this  court 
directly,  the  order  of  commitment  was  not  for  the  enforcement  of 
an  order  for  the  payment  of  money.  It  was  a  simple  order  com- 
mitting the  party  to  jail,  and  not  a  judgment  for  money,  to  be  paid 
within  a  fixed  time.    Ibid.  533. 

Freehold — whether  involved. 

4.  As  affecting  the  right  of  appeal  directly  from  the  trial  court. 
A  freehold  is  not  involved,  within  the  meaning  of  the  statute  giving 
an  appeal  directly  from  the  trial  court  to  this  court,  where  the  liti- 
gation may,  on  certain  contingencies,  result  in  the  loss  of  a  freehold, 
but  which  will  not  necessarily  have  that  effect,  or  when  the  free- 
hold may  be  directly  affected  by  the  judgment  or  decree  unless 
payment  is  made  or  some  act  done  to  arrest  the  sale  of  the  land,  as, 
discharging  a  lien  thereon  for  the  payment  of  money.  In  order 
that  there  should  be  aright  of  immediate  appeal  to  or  writ  of  error 
from  this  court,  the  title  to  the  freehold  must  be  directly  put  in 
issue.   Malaer  et  al.  v.  Hudgens,  225. 

5.  A  freehold  is  involved,  within  the  sense  of  the  constitution 
and  statute,  only  in  cases  where  either  the  necessary  result  of  the 
judgment  or  decree  is,  that  one  party  gains  and  the  other  loses  a 
freehold  estate,  or  when  the  title  is  so  put  in  issue  by  the  pleadings 
that  the  decision  of  the  case  necessarily  involves  a  decision  of  such 
issue.   Ibid.  225. 

6.  In  a  suit  for  i^artition,  the  decree  settled  the  rights  of  the  par- 
ties, from  which  no  appeal  was  taken,  and  ordered  a  sale  of  the 
property.    A  sale  was  made  and  reported,  together  with  the  fact 

♦  that  the  purchaser  refused  to  pay  his  bid.   Subsequently,  the  court 

ordered  the  master  to  sell  the  land  for  the  costs,  which  was  done, 
the  sale  reported  and  approved,  and  a  deed  made  to  the  purchaser. 
The  complainant  being  dissatisfied  with  the  proceedings  subse- 
quent to  the  first  sale,  sued  out  a  writ  of  error  from  this  court  to  the 
trial  court,  assigning  for  error  such  subsequent  proceedings  :  Held, 
that  no  freehold  was  involved,  and  therefore  this  court  had  ifo  ju- 
risdiction.   Ibid.  225. 

7.  Freehold  as  having  been  involved — but  not  arising  on  the  appeal. 
Although  a  freehold  may  have  been  involved  in  the  suit,  and  in  the 
decree  therein  rendered,  yet,  if  no  objection  is  taken  to  that  part  of 
the  decree  relating  to  the  freehold,  an  appeal  from  or  WTit  of  error 
that  brings  up  another  part  of  the  same  decree,  having  no  relation 

43—130  III. 


674 


INDEX. 


APPEALS  AND  WRITS  OF  ERROR. 
Feeehold — WHETHEK  INVOLVED.  Continued. 
to  the  question  of  freehold,  will  not  lie  to  bring  the  record  directly 
from  the  trial  court  to  the  Supreme  Court.   Malaer  et  al.  v.  Hudg- 
ens,  225. 

Reviewing  the  facts. 

8.  Generally.  In  cases  that  come  to  this  court  through  the  Ap- 
pellate Courts,  the  judgments  of  the  Appellate  Courts  are,  under 
the  statute,  final  and  conclusive  as  to  all  matters  of  fact  in  con- 
troversy ;  and  when  the  trial  is  upon  issues  of  fact,  then,  unless  the 
record  shows  that  some  question  of  law  is  raised  by  exceptions,  by 
instructions,  by  propositions  submitted  to  the  court,  or  otherwise, 
there  is  no  question  involved  which  this  court  is  permitted  to  re- 
view.   Bradish  et  al.  v.  Yocum,  386. 

9.  In  ejectment — reviewing  the  facts,  as  well  as  the  law.  In  an 
action  of  ejectment,  involving  a  freehold,  brought  directly  from 
the  trial  court,  this  court  is  authorized  to  pass  both  upon  the  facts 
and  the  law,  and  it  is  immaterial  whether  the  complaint  is  that  the 
court  below,  in  making  its  finding,  came  to  a  wrong  conclusion 
upon  the  facts  or  the  law,  or  both.  The  inquiry  is,  did  the  facts,  as 
they  appear  in  the  record,  and  the  law,  authorize  the  finding  and 
judgment  below.    Ibid.  386. 

ASSIGNMENT. 

FOKMER  EECOVEET.- 

Judgment  in  favor  of  the  defendant,  on  the  merits — in  suit  by  an 
assignee.    See  FORMER  RECOVERY,  1. 

ATTACHMENT. 
Inteepleadee. 

1.  The  statute  to  be  liberally  construed.  The  statutory  inter- 
pleader to  try  the  title  to  property  seized  by  attachment,  is  a  sub- 
stantial and  valuable  statutory  right,  and  as  it  tends  to  prevent 
multiplicity  of  suits,  the  claimant  of  the  property  who  asserts  such 
right  should  not  be  deprived  of  it  on  merely  technical  grounds. 
Juilliard  &  Co.  v.  May,  Assignee,  87. 

2.  Time  of  filing  interpleader — waiver.  The  statute  allowing  an 
interpleader  as  to  the  right  of  property  in  an  attachment  suit,  does 
not,  in  terms,  say  that  it  shall  be  tried,  or  even  interposed,  before 
judgment  in  the  original  attachment  suit.  But  the  better  practice 
is,  first  to  settle  the  matter  of  the  interpleader,  and  then  render 
judgment  upon  the  attachment,  or,  if  such  judgment  has  already 
been  taken,  to  open  it  for  the  purpose  of  permitting  the  inter- 
pleader.   Ibid.  87. 

3.  The  remedy  by  interpleader  lies  in  respect  to  both  personal 
and  real  estate,  but  it  must  be  interposed  while  the  attachment  suit 
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is  still  in  fieri,  which  is  before  or  during  the  term  at  which  final 
judgment  is  entered  against  the  defendant  in  attachment.  Juil- 
Hard  &  Co.  v.  May,  Assignee,  87. 

4.  If  an  interpleader  is  not  filed  in  apt  time  in  an  attachment 
suit,  the  plaintiff  should  move  to  strike  it  from  the  files.  If,  how- 
ever, he  demurs  to  the  pleading,  this  will  amount  to  a  waiver  of  the 
objection  that  it  was  filed  too  late.    Ibid.  87. 

5.  Interpleader  after  judgment — rights  protected.  Where  the  issue 
formed  upon  an  interpleader  is  found  for  the  claimant  after  judg- 
ment against  the  defendant  in  the  attachment  and  the  issue  of 
special  execution,  the  court  will  have  ample  power  to  see  that  its 
process  is  not  abused  by  making  it  the  means  of  selling  the  prop- 
erty of  one  for  the  debt  of  another  for  which  the  former  is  not 
legally  liable.  The  court  can  protect  the  successful  claimant  in  his 
rights  of  property  without  vacating  or  changing  the  judgment  ren- 
dered at  a  prior  term  against  the  defendant  in  attachment.  Ibid.  87. 

6.  A  claimant  of  property  attached  is  not  bound  by  the  judg- 
ment against  the  defendant  in  the  attachment,  ordering  a  sale  of 
the  property.  He  stands  in  the  attitude  of  a  stranger  to  the  record. 
Ibid.  87. 

7.  Continuance.  The  statute  contemplates  a  speedy  trial  of  an 
interpleader,  and  yet  it  gives  either  party  a  right  of  continuance 
for  good  cause  shown.    Ibid.  87. 

What  lien  enforced. 

8.  The  lien  of  the  judgment  or  that  of  the  attachment.  It  is  only 
the  judgment  lien,  and  not  the  attachment  lien,  that  can  be  en- 
forced against  the  property  attached  ;  but  the  latter  still  remains 
effectual  for  the  purpose  of  preserving  a  priority  of  lien,  and  may 
be  referred  to  for  the  purpose  of  identification.   Ibid.  87. 

ATTORNEY  AT  LAW. 
Attorney  and  client. 

1.  Dealings  between  them — burden  of  proof  as  to  fairness.  The 
relation  of  attorney  and  client  being  one  of  special  trust  and  con- 
fidence, the  law  requires  that  all  dealings  between  them  shall  be 
characterized  by  the  utmost  fairness  and  good  faith,  and  it  scruti- 
nizes all  transactions  had  between  them.  So  strict  is  the  rule,  that 
dealings  between  them  are  held,  as  against  the  attorney,  to  be  prima 
facie  fraudulent,  and  the  burden  is  not  upon  the  client  to  estab- 
lish fraud  and  imposition,  but  it  rests  upon  the  attorney  to  show 
fairness,  adequacy  and  equity.    Morrison  et  al.  v.  Smith,  304. 

2.  An  attorney  who  bargains  in  a  matter  of  advantage  to  himself 
with  his  client,  is  bound  to  show  that  the  transaction  is  fair  and 
equitable  ;  that  he  fully  and  faithfully  discharged  his  duties  to  his 


1 

676 


INDEX. 


ATTORNEY  AT  LAW.   Attorney  and  ciiiENT.  Continued. 

client,  without  misrepresentation  or  concealment  of  any  fact  ma- 
terial to  the  client ;  that  the  client  was  fully  informed  of  his  rights 
and  interests  in  the  subject  matter  of  the  transaction,  and  the 
nature  and  effect  of  the  contract,  sale  or  gift,  and  was  so  placed  as 
to  deal  with  the  attorney  at  arm's  length.  Morrison  et  al.  v.  Smith, 
304. 

3.  It  has  bee'n  held  in  some  cases  that  all  such  transactions  are 
voidable,  at  the  election  of  the  client,  but  the  weight  of  authority 
does  not  go  that  far.  There  is  no  necessary  incapacity  for  dealing 
between  client  and  attorney,  and  while  transactions  between  them 
will  be  closely  scrutinized,  yet  those  which  are  obviously  fair  and 
just  will  be  upheld.   Ibid.  304. 

BAILMENT. 

"Whether  a  sale  or  a  bailment.   See  SALES,  !• 

BANKRUPTCY. 

Fraud  in  the  purchase  of  goods. 

Within  the  meaning  of  the  Bankrupt  law — evidence  to  establish  it. 
See  SALES,  15,  16. 

BILLS  OF  EXCEPTIONS.     See  EXCEPTIONS  AND  BILLS  OF  EX- 
CEPTIONS. 

BURDEN  OP  PROOF.    See  EVIDENCE,  15  to  18. 

CHANCERY. 
Amendment  of  bill. 

1.  After  hearing  and  decision  announced.  After  the  hearing  of  a 
bill  filed  to  remove  certain  deeds  of  trustees,  made  under  deeds  of 
trust,  as  clouds  upon  title,  and  the  decision  of  the  court  was  an- 
nounced, complainants  asked  leave  to  file  an  amendment  of  their 
bill,  offering  to  redeem  from  the  trust  deeds,  which  was  denied : 
Held,  that  the  allowance  of  the  amendment  at  that  stage  of  the  case 
was  a  matter  resting  in  the  sound  discretion  of  the  chancellor. 
Sawyer  et  al.  v.  Campbell  et  al.  186. 

Amendment  of  answer. 

2.  After  the  hearing  —  how  the  application  should  he  supported. 
See  AMENDMENTS,  2,  3. 

Incompetent  evidence. 

3.  Presumption  that  it  was  not  considered.  Where  there  is  suffi- 
cient competent  and  proper  evidence  in  a  chancery  suit  to  sustain 
the  decree,  the  admission  of  improper  evidence  will  not  be  material, 
as  it  Avill  be  presumed  that  the  coui't,  on  the  final  hearing,  rejected 
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the  same,  and  decided  tlie  case  only  upon  the  legal  testimony. 
Sawyer  et  al.  v.  Campbell  et  al.  186. 

4.  Although  the  record  of  a  chancery  suit  may  contain  mucli 
testimony  that  is  irrelevant,  it  will  be  presumed,  in  the  absence  of 
anything  showing  the  contrary,  that  the  master  and  the  chancellor 
acted  only  upon  such  as  was  properly  admissible.  Allison  v.  Perry 
et  al.  9. 

Evidence. 

5.  On  exception  to  master's  report.  A  second  deposition  of  a  party, 
taken  after  the  filing  of  the  master's  report,  is  not  competent  evi- 
dence on  the  hearing  of  exceptions  to  such  report.    Ibid.  9. 

6.  Production  of  documents — after  examination  before  mastei — 
notice.  Some  months  after  the  examination  of  one  of  the  parties 
before  the  master,  the  other  party  moved  the  court  to  require  the 
party  so  examined  to  produce  certain  letters,  based  on  affidavit  of 
materiality  and  want  of  copies:  Held,  that  the  motion  was  prop- 
erly overruled.  If  the  letters  were  admissible,  notice  should  have 
been  given  to  produce  the  same,  and  upon  refusal  to  do  so,  second- 
ary evidence  of  their  contents  would  have  been  admissible.  Ibid.  9. 

PiSCIi AIMER  OF  A  DEFENDANT. 

7.  In  what  way  to  be  disposed  of.  A  defendant  in  chancery  filed 
a  disclaimer  of  any  interest  whatever  as  to  the  subject  matter  of  the 
suit  or  the  result  thereof,  denying  all  manner  of  unlawful  combi- 
nations, etc.  There  was  also  filed  a  stipulation  of  the  other  defend- 
ants, releasing  him  from  any  and  all  liability.  His  answer  under 
oath  was  waived,  and  no  discovery  was  sought  from  him  and  no  re- 
lief was  asked  against  him.  Upon  this,  the  chancellor  dismissed 
the  bill  as  to  him,  to  which  action  no  objection  was  made  at  the 
time :  Held,  that  while  the  proper  practice  would  have  been  to 
have  him  stand  as  a  defendant  until  the  hearing,  the  dismissal  as 
to  him  was  not  such  error  as  to  require  a  reversal  of  the  decree. 
Sawyer  et  al.  v.  Campbell  et  al.  186. 

CEEDITOE'S  BILIi. 

8.  Lien  upon  equitable  assets — and  herein,  of  a  widow's  award. 
The  general  rule  is,  that  the  filing  of  a  creditor's  bill,  and  service 
of  process,  create  a  lien  on  the  equitable  assets  of  the  judgment 
debtor,  without  an  order  for  an  injunction  or  the  appointment  of  a 
receiver.  This  lien  can  not  be  impaired  by  the  voluntary  assign- 
ment of  the  debtor,  or  by  any  intervening  claim  of  other  creditors. 
King,  Admx.  v.  Goodwin,  102. 

9.  A  judgment  creditor  filed  his  bill  to  reach  the  debtor's  inter- 
est in  a  co-partnership,  or  such  sum  as  might,  on  settlement  of  the 
partnership  matters,  be  found  coming  to  him.  The  debtor  died, 
and  his  widow  was  appointed  as  administratrix  of  his  estate.  The 
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award  of  the  widow  was  more  than  the  decedent's  interest  in  the 
partnership,  and  she  claimed  a  right  to  have  such  interest  applied 
on  her  award  :  Held,  that  the  creditor's  lien  was  not  divested  by 
the  death  of  his  debtor,  and  that  the  widow  would  take  only  so 
much  as  was  left  after  satisfying  the  lien.  King,  Admx.  v.  Good- 
win, 102. 

10.  A  widow's  claim  to  her  award  is  against  the  estate  of  her  de- 
ceased husband.  If  there  is  no  estate,  she  will  have  nothing  to  rely 
on  for  its  payment,  and  if  the  estate  is  incumbered  by  a  valid  lien, 
the  award  will  not  set  aside  the  lien.    Ibid.  102. 

Behoving  cloud  upon  title. 

11.  Parties  claiming  under  a  common  source — which  shall  prevail. 
If  both  parties  in  a  bill  to  quiet  title  and  set  aside  the  assumed  title 
of  the  defendant,  claim  from  a  common  source,  and  the  title  of  the 
complainant  is  subsequent  and  subordinate  to  that  of  the  defend- 
ant, which  is  held  under  a  valid  sale  under  trust  deeds  given  to  the 
person  under  whom  the  respective  claims  are  derived,  the  bill  will 
fail.    Sawyer  et  al.  v.  Campbell  et  al.  186. 

12.  Adverse  claim  under  a  will.  Where  the  adverse  party  in  a 
suit  to  remove  a  cloud  upon  title  is  in  the  possession  of  the  land 
in  dispute,  claiming  to  hold  the  same  under  a  will  which  is  alleged 
to  be  invalid  for  want  of  testamentary  capacity  on  the  part  of  the 
testator,  a  bill  can  not  be  maintained  by  another  claimant  to  set 
aside  the  will  as  a  cloud  upon  his  title.  McDonald  et  al.  v.  White 
et  al:  493. 

Setting  aside  judicial  sale. 

13.  On  sale  on  execution  —  upon  what  grounds  —  inadequacy  of 
price,  etc.  While  inadequacy  of  price  may  not  be  sufficient,  of  itself, 
to  set  aside  a  sale  of  land  on  execution  or  judicial  sale,  yet  where 
there  are  circumstances  of  irregularity  or  fraud,  or  that  show  that 
unfair  advantage  was  sought  by  the  purchaser  or  the  person  bene- 
fited by  the  sale,  the  inadequacy  of  the  price  may  always  be  taken 
into  consideration,  and  may  become  conclusive  evidence  of  fraud. 
Hobson  V.  McCambridge  et  al.  367. 

14.  The  holder  of  an  unindorsed  note  brought  suit  before  a  jus- 
tice of  the  peace  in  the  name  of  the  payee,  for  his  use.  The  justice 
entered  judgment  in  the  name  of  the  usee,  alone.  Execution  was 
issued  in  favor  of  the  payee,  for  the  use  of  the  holder,  which  was 
returned  nulla  bona,  and  thereupon  a  transcript  of  the  judgment 
and  proceedings  was  filed  in  the  circuit  clerk's  office,  whence  issued 
a  similar  execution,  which  was  levied  on  real  estate  of  one  of  the 
defendants,  and  a  sale  was  had,  without  any  demand  by  the  sheriff 
on  the  defendants,  at  a  grossly  inadequate  price,  and  a  deed  made 
to  the  beneficial  plaintiff,  who  was  the  purchaser :    Held,  that  the 
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judgment  debtor  whose  property  was  sold  was  entitled,  in  a  court 
of  equity,  to  have  the  sale  set  aside  on  payment  of  the  sum  due  on 
the  judgment,  on  the  ground  of  irregularity  in  the  proceedings, 
and  the  inadequacy  of  the  price.  Hohson  v.  McCambridge  et  al.  367. 
Sheeiff's  deed — void  judgment. 

15.  Set  aside  in  equity.  Where  land  is  sold  on  execution  under 
a  judgment  Avhich  is  void  for  want  of  jurisdiction  of  the  person  of 
the  defendant,  a  court  of  equity  will  set  aside  the  sale  and  sheriff's 
deed  on  bill  filed  by  the  defendant  in  the  judgment,  or  his  grantee. 
Culver  V.  Phelps,  217. 

Mistake. 

16.  In  policy  of  insurance — reformed  in  equity.  If  the  contracting 
parties  to  a  policy  of  insurance  make  a  mistake  in  the  description 
of  the  premises  insured,  or  in  the  names  of  the  insured,  a  court  of 
equity,  upon  proper  proof,  may  reform  the  contract  and  correct  the 
mistake.    German  Fire  Ins.  Co.  v.  Gueck  et  al.  345. 

Specific  performance. 

17.  Discretionary.  The  exercise  of  the  jurisdiction  to  enforce 
the  specific  performance  of  a  contract  rests  in  the  sound  legal  dis- 
cretion of  the  court,  in  view  of  the  terms  of  the  contract  and  all 
the  surrounding  circumstances.  Chicago  Municipal  Gas  Light  and 
Fuel  Co.  V.  Town  of  Lake,  42. 

18.  Performance  essential.  In  order  to  entitle  a  party  to  have 
the  specific  performance  of  a  contract,  he  must  show  that  the  con- 
tract has  been  fully  and  fairly,  and  in  good  faith,  performed  on  his 
part.  If  the  terms  of  the  contract  have  not  been  fully  performed 
by  the  complainant,  or  are  incapable  of  being  substantially  per- 
formed by  him,  a  court  of  equity  will  not  interfere.    Ibid.  42. 

19.  The  complainant  must  not  only  show  that  he  has  complied 
with  the  terms  of  the  contract,  as  far  as  they  can  and  ought  to  be 
complied  with,  at  the  commencement  of  the  suit,  but  he  must  also 
show  that  he  is  able,  ready  and  willing  to  do  such  other  future  acts 
as  the  contract  stipulates  for  as  a  part  of  his  specific  performance. 
Ibid.  42. 

20.  Verbal  agreement  to  convey  land — of  the  proof  required.  A 
verbal  contract  respecting  land  will  not  be  specifically  enforced 
■unless  it  is  established  by  clear  and  conclusive  proof.  When  the 
bill  is  not  only  for  the  enforcement  of  a  parol  contract,  but  the 
contract,  if  enforced,  will  make  a  different  distribution  of  the  prop- 
erty of  a  deceased  person,  the  evidence  relied  on  to  establish  it  is 
looked  upon  with  jealousy,  and  should  be  weighed  in  the  most 
scrupulous  manner.    Shaw  et  al.  v.  Schoonover,  448. 

21.  Inadequacy  of  price.  Unless  the  inadequacy  of  the  price 
agreed  upon  for  property  sold  is  such  as  to  shock  the  conscience, 
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and  amounts  in  itself  to  conclusive  and  decisive  evidence  of  fraud 
in  the  transaction,  it  is  not,  of  itself,  a  sufficient  ground  for  refusing 
a  specific  performance.  But  if  the  inadequacy  is  so  gross  and  palp- 
able as  to  afford  evidence  of  fraud,  a  court  of  equity  will  refuse  its 
aid  to  enforce  the  specific  performance  of  the  contract.  Watson  v. 
Doyle,  415. 

DECEEE  in  YIOIiATION  OF  AGKEEMENT. 

22.  As,  taking  a  decree  of  foreclosure  after  an  agreement  to  extend 
the  time — remedy.  The  holder  of  a  mortgage  exhibited  his  bill  in 
chancery  in  the  Circuit  Court  of  the  United  States,  for  a  foreclosure. 
Personal  service  was  had  on  the  mortgagor,  his  default  entered, 
decree  of  foreclosure,  and  sale,  the  mortgagee  being  the  purchaser. 
After  the  statutory  time  for  redemption  had  expired,  the  master 
made  a  deed.  Subsequently,  the  mortgagor  exhibited  his  bill  in 
chancery  in  the  circuit  court  of  Cook  county,  in  this  State,  to  re- 
deem, alleging  that  the  decree  of  foreclosure  in  the  United  States 
court  was  taken  in  violation  of  an  agreement  by  the  mortgagee  to 
extend  the  time  of  payment  of  the  mortgage  debt,  and  to  reduce 
the  rate  of  interest :  Held,  that  conceding  the  ground  for  relief  to 
have  been  e^^tablished,  the  remedy  of  the  mortgagor  was  by  appli- 
cation in  apt  time  to  the  court  in  which  the  suit  for  foreclosure 
was  pending,  where,  upon  a  proper  showing,  appropriate  action 
would  be  taken.  Windett  v.  Connecticut  Mutual  Life  Ins.  Co.  et  al, 
621. 

BHili  TO  REDEEM. 

23.  Interest — at  what  rate — as  determined  in  a  decree.  See  IN- 
TEREST, 1. 

CHICAGO  GAS  TRUST  COMPANY. 
Its  uNiiAWFUii  purpose.    See  CORPORATIONS,  12,  13, 14. 

CLOUD  UPON  TITLE.    See  CHANCERY,  11,  12. 

CONDONATION.    See  DIVORCE,  3. 

CONFLICT  OF  LAWS. 
Laws  of  another  State. 

1.  Presumption,  as  to  similarity  with  our  own.  In  the  absence  of 
any  allegation  or  proof  of  a  statute  of  another  State,  it  must  be  pre- 
sumed that  the  common  law  obtains  there,  or  else  that  the  laws  of 
such  State  are  similar  to  the  laws  of  this  State.  Juilliard  &  Co.  v. 
May,  Assignee,  87. 

Insolvent  debtors. 

2.  Foreign  assignment — how  far  enforceable  here.  See  INSOL- 
VENT DEBTORS,  1,  2. 
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CONSIDEKATION. 
Evidence  in  kespegt  theeeto. 

Effect  to  he  given  to  the  statute  (Kev.  Stat.  chap.  98,  sec.  9)  on  that 
subject.    See  EVIDENCE,  2. 

CONSTITUTIONAL  LAW. 
Drtesting  a  vested  eight. 

1.  By  legislative  enactment.  The  owner  of  an  undivided  half  of 
a  ferry  and  ferry  franchise  bought  the  life  estate  of  one  in  the  other 
undivided  half,  and  afterward  transferred  his  title  and  interest  to  a 
third  person.  This  transfer,  by  an  act  of  the  General  Assembly,  was 
confirmed,  and  the  title  in  such  third  person  declared  to  be  abso- 
lute and  perfect,  with  full  power  to  sell  and  convey  :  Held,  that  the 
act  could  not  affect  the  rights  of  the  remainder-man  in  the  undi- 
vided half,  but  merely  confirmed  such  rights  as  the  purchaser  had 
acquired  by  his  purchase,  and  no  more.  Rohn  et  al.  v.  Harris  et  al. 
525. 

Speciaij  pkiveleges — monopolies. 

2.  Public  policy  of  the  State — as  indicated  in  the  constitution. 
See  CORPOKATIONS,  11. 

Justices  of  the  peace. 

3.  As  to  the  number  in  a  town — rule  of  uniformity — constitutional 
requirement.    See  JUSTICES  OF  THE  PEACE,  1,  2. 

County  superintendents  or  schools. 

4.  Compensation — constitutional  provisions.  See  FEES  AND  SAL- 
ARIES, 1  to  4. 

CONSTRUCTION  OF  CONTRACTS.    See  CONTRACTS,  1,  2. 
CONSTRUCTION  OF  STATUTES.    See  STATUTES,  1  to  16. 
CONTEST  OF  WILL.    See  WILLS,  8,  9,  10. 
CONTINUANCE. 

On  INTEEPIiEADEE. 

1.  The  statute  contemplates  a  speedy  trial  of  an  interpleader,  in 
attachment,  and  yet  it  gives  either  party  a  right  of  continuance  for 
good  cause  shown.   Juilliard  &  Co.  v.  May,  Assignee,  87. 

CONTRACTS. 
Rule  of  consteuction. 

1,  Unless  there  is  some  uncertainty  as  to  the  meaning  of  a  con- 
tract, there  is  no  room  for  construction  ;  and  when  construction  is 
resorted  to,  then  all  the  parts  of  the  instrument  must  be  construed 
in  such  a  way  as  to  give  force  and  validity  to  all  of  them,  and  to  all 
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of  the  language  used,  where  that  is  possible  ;  also,  to  give  to  the 
words  their  common  and  generally  accepted  meaning.  Schneider 
et  al.  V.  Turner,  28. 

CONSTETJCTION  OF  A  CONTEACT. 

2.  And  of  its  fraudulent  purpose — as  questions  of  law  and  fact. 
"Whether  a  written  agreement  between  parties  constitutes  a  con- 
tract of  bailment  of  goods,  or  was  designed  to  cover  a  sale  on  which 
the  vendor's  lien  might  be  preserved,  is  a  question  of  law.  But  the  « 
question  of  actual  fraud  or  intent  to  defraud  creditors  is  one  of  fact, 

to  be  submitted  to  the  jury.   Chickering  et  al.  v.  Bastress  et  al.  206. 
Contract  in  writing. 

3.  Not  signed  by  the  party  sought  to  be  charged.  Where  one  party 
gives  another  his  written  agreement  to  purchase  personal  property, 
in  which  the'  buyer  and  seller  are  both  named,  and  the  price  to  be 
paid  and  the  time  of  the  delivery  are  fixed,  such  written  contract 
will  bind  the  seller  receiving  it,  the  same  as  if  he  also  had  signed  it. 
Such  a  paper  is  a  written  contract,  within  the  meaning  of  the  first 
section  of  the  Limitation  act  of  November  5, 1849.  Ames  v.  Moir 
et  al.  582. 

Contract  for  illegal  PURrosE. 

4.  As,  to  make  a  "corner"  on  the  market — right  of  action  arising 
under  such  contract.   If  a  grain  broker,  in  executing  the  instruc- 

^  tions  of  his  principal,  is  required  to  pay  out  money  to  adjust  differ- 
ences in  respect  of  the  purchase  and  sale  of  grain,  and  is  guilty  of 
no  fraud  or  violation  of  law,  he  will  be  entitled  to  be  reimbursed 
by  his  principal  for  the  outlay.  The  principal  is  bound  to  indem- 
nify his  age'nt  or  broker  for  losses  incurred  in  executing  his  orders. 
Samuels  et  al.  v.  Oliver  et  al.  73. 

5.  But  if  one  employs  a  broker  to  purchase  and  sell  grain,,  with 
the  illegal  purpose  of  "cornering"  the  market  or  controlling  the 
price  thereof,  and  this  fact  is  known  to  the  agent  or  broker,  the 
latter  can  not  recover  of  his  principal  for  services  or  money  ad- 
vanced in  the  execution  of  such  illegal  purpose,  nor  can  the  em- 
ployer recover  of  his  agent  for  moneys  received  by  him  in  such 
illegal  dealings  upon  the  market.    Ibid.  73. 

6.  When  parties  enter  into  a  contract  which  is  illegal  or  contrary 
to  public  policy,  the  courts  will  not  assist  either  of  them,  but  will 
leave  them  in  the  position  in  which  their  illegal  acts  have  placed 
them.  The  party  advancing  money  or  performing  services  under 
such  a  contract  can  not  recover  for  the  same  of  his  employer,  nor 
will  he  be  liable  to  his  employer  for  any  profits  derived  by  him  in 
the  business  of  his  agency.    Ibid.  73. 

7.  The  enhancement  of  the  price  of  an  article  of  prime  necessity, 
such  as  wheat,  or  other  articles,  for  purposes  of  extortion,  is  against 
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public  policy.  And  a  combination  or  agreement  to  make  a  "comer" 
on  stock  or  grain  by  buying  it  up,  so  as  to  control  the  market,  and 
then  purchasing  for  future  delivery,  is  illegal,  and  a  party  thereto 
whose  funds  have  been  used  by  his  direction  in  carrying  out  the 
agreement  can  not  recover  the  same  back.  Samuels  et  al.  v.  Oliver 
€t  al.  73. 

Option  to  but  or  sell  ix  the  future. 

8.  Whether  a  gambling  contract — under  section  130  of  the  Criminal 
Code.  A  writing  was  as  follows  :  "In  consideration  of  one  dollar 
and  other  valuable  considerations,  receipt  of  which  is  hereby  ac- 
knowledged, I  hereby  agree  to  sell  to  C  D  1786  shares  of  the  capital 
stock  of  the  North  Chicago  City  Eailway,  at  $600  per  share,  if  taken 
on  or  before  the  15th  day  of  December,  1885:"  Held,  this  was  a  con- 
tract for  the  refusal  or  privilege  to  buy  the  shares  of  stock  at  any 
time  before  December  15,  1885,  at  the  price  per  share  named.  It 
was  a  contract  to  give  to  the  holder  an  option  to  buy  the  shares  of 
stock  at  a  future  time,  which,  but  for  section  130  of  the  Criminal 
Code,  would  be  valid  and  enforceable.  Schneider  et  al.  v.  Turner,  28. 

9.  Section  130  of  the  Criminal  Code  was  not  intended  to  make 
unlawful  merely  such  option  contracts  as  contemplate  a  settlement 
by  differences,— or,  in  other  words,  merely  gambling  contracts, — 
as  such  contracts  were  illegal  and  void  before  such  section  was  ever 
enacted.  The  statute  goes  much  further,  and  makes  all  contracts 
of  options  to  buy  or  sell,  at  a  futm-e  time,  any  grain  or  other  com- 
modity, stock,  etc.,  gambling  contracts,  and  void,  whether  intended 
to  be  settled  by  differences  or  not.   Ibid.  28. 

10.  Prior  to  this  act  it  was  lawful  in  this  State  to  contract  to  have 
or  give  an  option  to  sell  or  buy,  at  a  future  time,  grain  or  other  com- 
modity. Such  contracts  were  neither  void  nor  voidable  at  the 
common  law,  but  the  statute  makes  them  void  in  Illinois.  Ibid.  28. 

Sale  of  land. 

11.  The  word  "sold"  not  the  equivalent  of  "conveyed."  The  word 
"sold,"  when  applied  to  real  estate,  can  not,  as  a  matter  of  law,  be 
held  always  to  be  equivalent  to  the  word  "conveyed."  While  a  sale 
of  realty  can  not  be  complete  and  effectual  to  pass  the  title  without 
a  conveyance,  yet  that  word  and  the  word  "sale"  are  frequently  used 
with  reference  to  a  transaction  wherein  no  deed  has  been  executed. 

•  It  will  always  depend  upon  the  circumstances  of  the  particular  case 
whether  or  not  the  word  "sold"  or  "sale"  imports  an  actual  convey- 
ance.   Bradish  et  al.  v.  Yocum,  386. 
Inadequacy  of  consideration. 

12.  The  mere  fa<3t  that  the  amount  agreed  to  be  paid  is  not  the 
full  value  of  property  sold,  will  not  invalidate  the  contract  of  sale. 
Watson  V.  Doyle,  415. 


684 


INDEX. 


CONTRACTS.  Continued. 
Intoxication. 

13.  In  avoidance  of  contract.  The  fact  that  a  person  may  have 
been  in  the  habit  of  drinking,  will  not  relieve  him  from  a  contract 
entered  into  when  not  intoxicated.  In  order  to  defeat  a  contract 
on  the  ground  of  intoxication,  it  must  appear  that  the  party  was  in 
such  a  condition  that  he  was  incapable  of  understanding  the  nature 
of  the  transaction  in  which  he  was  engaged.    Wataon  v.  Doyle,  415, 

Notice  or  KEFusAii  to  perform. 

14.  Rights  and  remedy  of  the  other  party.  Where  one  party  to  a 
contract  gives  notice  before  the  time  of  performance  arrives  that 
he  does  not  intend  to  perform,  the  other  party  may  treat  such  no- 
tice as  a  breach,  and  bring  his  action,  or  he  may  decline  to  accept 
the  notice  as  a  breach,  and  insist  that  the  contract  shall  continue 
in  force  up  to  the  time  fixed  for  its  final  performance,  holding  the 
party  refusing  to  perform,  responsible  for  the  consequences  of  his 
refusal.    Roehling's  Sons'  Co.  v.  Lock  Stitch  Fence  Co.  660. 

15.  One  party  to  a  contract  can  not,  by  simply  refusing  to  carry 
out  his  part  of  it,  compel  the  other  party  to  rescind  it.  The  latter  has 
a  right  to  keep  the  contract  alive  notwithstanding  such  refusal,  and 
may  go  on  and  perform  his  part  even  though  notified  by  the  other 
that  he  will  not  perform.    Ibid.  660.    See  SALES,  6,  7. 

Varying  terms  of  written  contract. 

16.  By  parol — effect  of  the  statute  (Rev.  Stat.  chap.  98,  sec.  9)  re- 
lating  to  the  consideration  of  contracts.    See  EVIDENCE,  2. 

Interest  coupons. 

17.  On  extension  of  time — rate  of  interest — and  whether  the  coupons 
are  within  the  power  given.    See  INTEREST,  2,  3. 

DeaXiIngs  between  attorney  and  client. 

18.  Burden  of  proof  as  to  fairness.  See  ATTORNEY  AT  LAW, 
1,  2,  3. 

Contract  of  sale. 

19.  Or  whether  a  mere  bailment.    See  SALES,  1. 

Use  of  streets  for  laying  gas  pipes. 

20.  Grant  of  such  use — whether  a  contract,  or  a  mere  license — a 
grant  considered  as  a  contract.  See  MUNICIPAL  CORPORATIONS, 
4,  5. 

CONVEYANCES. 

Construction  of  deeds. 

1.  General  rule.  In  construing  deeds  and  all  other  instruments 
o-f  writing,  the  important  matter  is  to  ascertain  the  intention  of  the 
parties,  and  the  meaning  which  they  attached  to  the  words  used. 
Bradish  et  al.  v.  Yocum,  386. 
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CONVEYANCES.    Construction  of  "deeds.  Continued. 

2.  Construed  as  against  grantor.  Where  there  is  doubt  as  to  the 
construction  of  a  deed,  it  is  to  be  interpreted  most  favorably  for  the 
grantee.  But  this  rule  does  not  authorize  the  changing  of  the 
deed  by  incorporating  into  it  an  intention  which  is  not  expressed 
therein.    Bradish  et  al.  v.  Yocum,  386. 

Description  or  grantees. 

3.  While  it  is  necessary  that  all  the  grantees  should  be  suffi- 
ciently described  in  a  deed,  yet  that  rule  does  not  require  such 
parties  should  be  designated  by  the  usual  method  of  giving  their 
names  in  full,  and  any  other  description  will  suffice  which  will 
distinguish  them  from  all  others,  as,  where  one  is  described  by  his 
office,  or  by  his  relation  to  other  persons.  Faloon  et  al.  v.  SimS' 
hauser  et  al.  649. 

4.  So  where  a  deed  of  land  is  made  to  a  woman  by  her  name, 
and  "her  children,"  she,  and  her  children  living  at  the  time  of  the 
execution  and  delivery  of  the  deed,  will  take  as  tenants  in  com- 
mon, but  a  child  born  thereafter  will  take  nothing.  In  the  case  of 
a  grant  of  an  immediate  estate  in  possession,  the  grantee  must  be 
in  esse,  and  a  deed  of  that  kind  may  be  avoided  by  showing  the 
grantee  came  into  being  subsequent  to  the  delivery  of  the  deed. 
Ibid.  649. 

Description  of  land  in  a  deed. 

5.  Latent  ambiguity  explained  by  parol.  Wliere  a  latent  am- 
biguity in  the  description  of  land  in  a  deed  is  made  manifest  by 
other  evidence,  parol  evidence  is  admissible  for  the  purpose  of 
making  an  identification  of  the  land  alienated  by  such  deed.  Parol 
evidence  is  always  admissible  to  explain  a  latent  ambiguity,  and 
show  what  property  was  intended  to  be  conveyed.  Bradish  et  al.  v. 
Yocum,  386. 

6.  In  cases  of  latent  ambiguity,  e\idence  is  received,  not  for 
the  purpose  of  incorporating  into  the  writing  an  intention  not  ex- 
pressed therein,  but  simply  with  the  view  of  elucidating  the  mean- 
ing of  the  words  employed  ;  and  the  duty  of  the  court  is  to  declare 
the  meaning  of  what  is  wTitten  in  the  instrument,  and  not  what  was 
intended  to  be  written.    Ibid.  386. 

7.  A,  the  owner  of  181  acres  of  land,  by  his  written  contract, 
dated  December  17,  1880,  sold  the  same  to  B  on  December  28, 1880. 
A,  by  the  direction  of  B,  conveyed  112  acres  of  the  land  to  C,  which 
included  60  acres  afterwards  in  dispute,  and  on  February  9,  1881, 
A  conveyed  the  remaining  69  acres  to  B.  On  January  29,  1881,  C 
conveyed  the  112  acres  to  B,  who,  on  June  12,  1881,  conveyed  52 
acres,  being  the  south  part  of  the  112  acres,  to  D.  On  November  2, 
1883,  B  conveyed,  by  warranty  deed,  to  A,  "all  those  parcels  of  land 
at,  etc.,  which  were  sold  to  B  by  said  A  and  by  J  B,  excepting  and 
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CONVEYANCES.   Description  of  land  in  a  deed.  Continued. 

reserving"  a  part  thereof,  which  was  described  by  metes  and  bounds: 
Held,  that  owing  to  the  latent  ambiguity  as  to  whether  the  word' 
"sold"  meant  the  land  embraced  in  the  contract,  or  that  in  the  deed 
of  A  to  B,  dated  February  9,  1881,  parol  evidence  was  properly  ad- 
mitted to  show  the  land  intended  to  be  conveyed  by  the  deed  of 
November  2,  1883.    Bradish  et  al.  v.  Yocum,  386. 

8.  Burden  of  proof  in  cafie  of  a  latent  ambiguity .  In  ejectment  for 
a  tract  of  land  claimed  to  have  been  conveyed  by  the  defendant 
to  the  plaintiff,  where  the  deed  is  subject  to  a  latent  ambiguity, 
the  burden  of  proof  will  rest  on  the  plaintiff  to  show  that  such  tract 
was  a  part  of  the  land  intended  to  be  conveyed  to  him.   Ibid.  386. 

9.  Uncertainty  in  description — deed  void.  Where  the  subject  of 
a  grant  by  deed,  after  resort  to  extrinsic  evidence,  still  remains  a 
matter  of  mere  conjecture,  the  deed  will  be  held  void  for  uncer- 
tainty.   Ibid.  386. 

•COKNEE"  ON  THE  MARKET. 

CoNTEACTS  FOR  THAT  PURPOSE.    See  CONTRACTS,'  4  to  7. 

CORPORATIONS. 
Powers  of  corporations. 

1.  Expressed  and  incidental.  Corporations  can  only  exercise  such 
powers  as  may  be  conferred  by  the  legislative  body  creating  them, 
either  in  express  terms  or  by  necessary  implication,  and  the  implied 
powers  are  presumed  to  exist  to  enable  such  bodies  to  carry  out 
the  express  powers  granted  and  to  accomplish  the  purposes  of  their 
creation.  An  incidental  power  is  one  that  is  directly  and  immedi- 
ately appropriate  to  the  execution  of  the  specific  power  granted, 
and  not  one  that  has  merely  some  slight  or  remote  relation  to  it. 
People  ex  rel.  Peabody  v.  Chicago  Gas  Trust  Co.  268. 

''UNii awful"  purpose. 

2.  And  acts  of  corporation.  The  word  "unlawful,"  as  applied  to 
the  purposes  and  acts  of  corporations,  is  not  used  exclusively  in  the 
sense  of  malum  in  se  or  malum  prohibitum.  It  is  also  used  to  desig- 
nate powers  which  corporations  are  not  authorized  to  exercise,  or 
contracts  which  they  are  not  authorized  to  make,  or  acts  which  they 
are  not  authorized  to  do, — or,  in  other  words,  such  acts,  powers  and 
contracts  as  are  ultra  vires.    Ibid.  268. 

Charter  of  corporate  powers. 

3.  Under  the  general  law — in  what  it  consists.  The  charter  of  a 
corporation  formed  under  a  general  law  does  not  consist  of  the 
articles  of  association  alone,  but  of  such  articles  taken  in  connec- 
tion with  the  law  under  which  the  organization  takes  place.  The 
provisions  of  the  law  enter  into  and  form  a  part  of  the  charter. 
Ibid.  268. 
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COKPOEATIOXS.    Chapter  of  corporate  powers.  Continued. 

4.  The  action  of  the  Secretary  of  State  in  issuing  the  license  and 
certificate  of  organization  is  necessarily,  to  a  large  extent,  merely 
ministerial.  Whether  the  articles  of  association,  etc.,  do  or  do  not 
confer  such  rights  and  powers  as  are  authorized  by  the  law,  is  a 
matter  for  judicial  determination.  "When  a  corporation  is  formed 
under  the  general  act,  the  law,  and  not  the  statement  or  the  license 
or  the  certificate,  must  determine  what  powers  can  be  exercised. 
People  ex  rel.  Peabody  v.  Chicago  Gas  Trust  Co.  268. 

HoiiDING  STOCK  IN  OTHER  CORPORATIONS. 

5.  A  corporation  formed  under  the  general  law  for  a  lawful  pur- 
pose, such  as  the  manufacture  and  sale  of  gas,  can  not  clothe  itself 
with  power  to  purchase  and  hold  stock  in  similar  corporations 
merely  by  naming  this  as  one  of  the  objects  of  its  incorporation  in 
the  articles  filed  with  the  Secretary  of  State.    Ibid.  268. 

6.  A  corporation  can  not  become  a  stockholder  in  another  cor- 
poration unless  such  power  is  expressly  given  or  is  necessarily  im- 
plied, and  this  more  especially  when  the  object  is  to  obtain  the 
control  or  affect  the  management  of  such  other  corporation.  Ibid. 
268. 

7.  The  general  Incorporation  law  of  this  State  does  not,  in  ex- 
press terms,  confer  upon  corporations  formed  thereunder  the  power 
to  pm-chase  and  hold  shares  of  stock  in  other  corporations,  but  is 
silent  on  tlje  subject.  The  only  powers  granted  by  it  are  the  ordi- 
nary corporate  powers,  such  as  the  right  to  be  bodies  corporate  and 
politic,  to  sue  and  be  sued,  to  have  a  common  seal,  etc.    Ibid.  268. 

8.  Section  5  of  the  general  Incorporation  law  expressly  restricts 
the  powers  of  a  corporation  formed  under  such  law,  to  such  as  are 
necessary  to  carry  into  effect  the  objects  for  which  it  was  formed. 
The  purchase  of  stock  in  other  companies  not  being  necessary  to 
enable  a  gas  company  to  carry  its  object  of  making  and  selling  gas 
into  effect,  is  impliedly  prohibited  by  the  statute.    Ibid.  268. 

Monopolies. 

9.  As  the  result  of  a  grant  of  corporate  powers.  "Whatever  tends 
to  prevent  competition  between  those  engaged  in  an  employment 
or  business  impressed  with  a  public  character,  is  opposed  to  public 
policy,  and  therefore  unlawful;  and  whatever  tends  to  create  a  mo- 
nopoly is  unlawful,  as  being  contrary  to  public  policy.  All  grants 
creating  monopolies,  and  acts  tending  to  prevent  proper  competi- 
tion, are,  by  the  common  law,  illegal  and  void.    Ibid.  268. 

10.  If  grants  and  contracts  the  tendency  of  which  is  to  create 
monopolies  are  void  at  common  law,  then,  when  a  corporation  is 
organized  under  a  general  statute,  a  provision  in  the  declaration  of 
its  corporate  puri^oses,  the  necessary  effect  of  which  is  the  creation 
of  a  monopoly,  will  also  be  void.    Ibid.  268. 
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COEP  ORATIONS.  Continued. 
Exclusive  peivlleges. 

11.  Public  policy  of  the  State,  as  indicated  in  the  constitution.  The 
public  policy  of  a  State  may  be  indicated  by  the  provisions  of  its 
constitution,  as  related  to  past  and  present  legislation.  Section  22 
of  article  4  of  the  constitution  of  1870  provides  that  the  General 
Assembly  shall  pass  no  local  or  special  law  for  "granting  to  any 
corporation,  association  or  individual  any  special  or  exclusive  privi- 
lege, immunity  or  franchise  whatever ; "  and  section  1  of  article  11 
provides  that  "no  corporation  shall  be  created  by  special  law."  The 
constitution  has  thereby  reversed  the  old  policy  of  granting  exclu- 
sive privileges  to  corporations  of  any  kind.  People  ex  rel.  Peabody 
V.  Chicago  Gas  Trust  Co.  268. 

Gas  companies — gas  "tkusts." 

12.  Companies  organized  for  the  purposes  of  a  "trust" — as,  by  ac- 
quiring controlling  interests  in  other  gas  companies.  Where  a  char- 
ter confers  upon  a  corporation  the  power  to  maintain  and  operate 
works  for  the  manufacture  and  sale  of  gas,  it  is  not  a  necessary  im- 
plication that  the  power  to  purchase  stock  in  other  gas  companies 
should  also  exist.  There  is  no  necessary  connection  between  man- 
ufacturing gas  and  buying  stocks.   Ibid.  268. 

13.  The  Chicago  Gas  Trust  Company,  being  a  corporation  formed 
under  the  general  Incorporation  law  for  the  purpose  of  erecting 
and  operating  gas  works  and  the  manufacture  and  sale  of  gas,  has 
no  power  to  purchase  and  hold  or  sell  shares  of  stock  in  other  gas 
companies  as  an  incident  to  such  purpose  of  its  formation,  even 
though  such  power  is  specified  in  its  articles  of  incorporation. 
Ibid.  268. 

14.  The  gas  trust  company  mentioned  was  incorporated  under 
the  general  law  for  two  purposes,  as  expressed  in  its  articles  of  as- 
sociation :  First,  for  the  purpose  of  erecting  and  operating  gas 
works  for  the  manufacture  and  sale  of  gas  in  Chicago  and  other 
places  in  this  State;  and  second,  "to  purchase  and  hold  or  sell  the 
capital  stock,  or  purchase  or  lease  or  operate  the  property,  plant, 
good  will,  rights  and  franchises  of  any  gas  works  or  gas  company 
or  companies,  or  any  electric  company  or  companies,  in  Chicago 
or  elsewhere,"  etc.  The  company  sought  to  exercise  the  powers 
claimed  under  the  second  clause,  only,  and  for  that  purpose  bought 
a  majority  of  the  shares  of  all  the  stock  of  all  the  gas  companies  in 
Chicago,  being  four  in  number,  whereby  it  might  have  the  control 
of  all  the  gas  companies  in  the  city,  and  thus  destroy  competition 
and  monopolize  the  gas  business :  Held,  that  the  corporation  so 
formed  was  not  for  a  lawful  purpose,  and  that  all  acts  done  by  it 
toward  the  accomplishment  of  such  object  were  illegal  and  void. 
Ibid.  268. 
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COEPOKATIONS.  Continued. 

DiRECTOB  DEAIjING  WITH  CORPOKATION. 

15.  A  director  of  a  solvent  corporation  may  deal  with  the  same, 
and  may  loan  it  money  and  take  security  therefor,  or  buy  property 
of  it,  in  like  manner  as  a  stranger.    Beach  et  al.  v.  Miller,  162. 

DiEECTOR  AS  A  CKEDITOK. 

16.  Of  his  relation  to  the  corporate  fund — and  to  other  creditors. 
So  long  as  a  corporation  remains  solvent,  its  directors  are  trustees 
for  its  stockholders ;  when  the  corporation  becomes  insolvent,  the 
assets  will  be  regarded  as  a  trust  fund  for  the  payment  of  its  cred- 
itors, and  the  directors  will  occupy  the  position  of  trustees  for  the 
creditors,  and  they  may  be  prohibited  from  purchasing  the  trust 
property  whereby  to  secure  to  themselves  any  advantage  over  other 
creditors.   Ibid.  162. 

17.  As  the  directors  of  an  insolvent  corporation  are  trustees  of  its 
funds  for  the  creditors,  they  can  not  give  them  away,  or  use  them 
to  exonerate  themselves  to  the  injury  of  the  other  creditors.  If  any 
of  the  directors  are  creditors  of  the  corporation,  they  can  not  secure 
any  advantage  or  preference  in  the  payment  of  their  claims  at  the 
expense  of  other  creditors.    Ibid.  162. 

18.  A  director  who  purchases  the  property  of  an  insolvent  cor- 
poration for  the  purpose  of  securing  his  own  debt,  and  takes  pos- 
session thereof,  will  take  such  property  charged  with  the  trust  in 
favor  of  the  other  creditors,  which  may  be  enforced  in  a  court  of 
equity.  But  this  will  not  authorize  another  judgment  creditor  to 
levy  his  execution  thereon  for  his  debt,  after  the  property  has 
passed  into  the  possession  of  such  director  under  his  purchase. 
Ibid.  162. 

19.  Former  decisions.  In  the  case  of  Merrick  v.  Peru  Coal  Co.  61 
HI.  479,  the  question  of  the  power  of  a  director  to  purchase  property 
of  or  deal  with  an  insolvent  corporation,  did  not  arise,  and  what 
was  there  said  on  that  subject  was  mere  obiter  dictum.  And  in 
Harts  et  al.  v.  Brown  et  al.  77  111.  226,  the  expression,  that  a  director 
may  trade  with,  borrow  from  or  loan  money  to  the  company  of 
which  he  is  a  member,  on  the  same  terms  and  in  like  manner  as 
other  persons,  was  not  authorized  by  the  case  made  by  the  record. 
Ibid.  162. 

Sale  oe  coepoeate  peoperty  without  authoeity. 

20.  Ratification.  Where  a  sale  of  property  of  an  incorporated 
company  is  made  by  its  president  or  other  officer  to  a  creditor,  in 
payment  of  the  company's  notes,  without  any  order  therefor  by  the 
board  of  directors,  even  if  the  sale  is  invalid  on  that  ground,  the 
retention  of  the  notes  by  the  board  will  amount  to  a  ratification  of 
the  sale.   Ibid.  162. 
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COEPORATIONS.  Continued. 

SAIiE  OF  COEPORATE  PROPERTT  TO  A  DIRECTOR. 

21.  Whether  fraudulent — evidence  on  that  question.  Where  a  sale 
of  its  personal  property  by  a  corporation  to  one  of  its  directors,  in 
payment  of  a  debt  due  him  for  money  loaned  by  him  to  the  com- 
pany, is  attacked,  as  being  made  in  fraud  of  creditors,  evidence  on 
the  part  of  the  creditors  that  the  company  was  at  the  time  of  the 
sale  insolvent,  and  that  about  the  same  time  the  company  made  a 
mortgage  upon  its  real  estate  in  favor  of  three  of  its  directors  for  a 
large  sum,  and  turned  over  $1000  of  its  accounts  to  a  bank,  to  apply 
on  a  debt  from  it  secured  by  three  of  its  directors,  and  had  sold  all 
the  product  of  its  manufacture  on  hand,  is  admissible  on  the  issue 
of  fraud,  as  tending  to  show  fraud.    Beach  et  al.  v.  Miller,  162. 

22.  If,  at  the  time  the  sale  was  made  to  the  director,  the  corpo- 
ration was  insolvent,  or  if,  at  or  about  the  time  when  the  sale  was 
made,  large  mortgages  were  placed  on  all  the  property  owned  by 
the  corporation,  so  that  it  had  no  property  left  liable  to  execution, 
these  were  facts  proper  for  the  consideration  of  the  jury  on  the 
question  whether  the  sale  was  fraudulent  or  made  in  good  faith. 
"When  the  good  faith  of  a  sale  of  property  is  attacked,  it  is  always 
competent  to  prove  that  the  vendor  was  embarrassed  or  insolvent. 
Ibid.  162. 

COSTS. 

Suing  as  a  poor  person. 

1.  Minors  within  the  statute.  Section  5,  chapter  33,  of  the  Re- 
vised Statutes,  in  relation  to  the  prosecution  of  suits  without  costs, 
is  broad  enough  in  its  terms  to  include  all  resident  plaintiffs, 
whether  they  be  adults  or  minors,  who  are  poor  persons,  and  are 
unable  to  prosecute  their  suits  and  pay  costs  and  expenses.  Chicago 
and  Iowa  Railroad  Co.  v.  Lane,  116. 

2.  Section  5,  chapter  33,  of  the  Revised  Statutes,  and  the  proviso 
made  in  1881  to  section  18  of  chapter  64,  entitled  "Guardian  and 
Ward,"  are  to  be  regarded  as  in  pari  materia,  and  a  sensible  and 
intelligent  effect  given  to  the  provisions  of  each.  The  later  statute 
is  not  to  be  so  construed  as  to  deprive  an  infant,  who  has  no  means, 
of  the  privilege  of  suing  without  costs.  A  motion  for  leave  to  prose- 
cute as  a  poor  person  is  addressed  to  the  judicial  discretion  of  the 
court.    Ibid.  116. 

COUNTY  OFFICERS. 

COIVIPENSATION. 

County  superintendents  of  schools.  See  FEES  AND  SALARIES, 
Ito  4. 


CREDITOR'S  BILL.    See  CHANCERY,  8,  9,  10. 
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CRIMINAL  LAW. 
Peesence  or  pkisonee  in  court. 

1.  Necessity  therefor — presumption.  In  all  criminal  cases  re- 
quiring any  punishment  higher  than  a  fine,  whether  in  treason, 
felony  or  misdemeanor,  the  defendant  must  be  personally  present 
in  court  throughout  the  trial  and  at  the  time  sentence  is  pro- 
nounced, and  this  must  affirmatively  appear  by  the  record.*  A 
failure  in  this  respect  will  not  be  aided  by  those  presumptions 
which  ordinarily  obtain  in  support  of  judgments  of  courts  of  gen- 
eral jurisdiction.    Harris  v.  People,  457. 

2.  Error  after  verdict — sentence  in  absence  of  prisoner — reversal 
and  remandment  for  proper  judgment.  Where  the  assignments  of 
error  in  no  way  question  the  verdict  in  a  criminal  case,  or  any  of  the 
proceedings  anterior  to  the  verdict,  but  allege  merely  that  sen- 
tence was  improperly  pronounced  in  the  absence  of  the  prisoner,  it 
will  only  be  necessary  to  reverse  and  set  aside  the  proceedings  back 
to  the  point  where  the  error  was  committed,  and  remand  the  cause 
for  a  proper  judgment.    Ibid.  457. 

Calling  on  pkisonee  befoee  sentence. 

3.  The  court  is  not  disposed  to  hold,  however,  that  it  is  essential 
that  the  trial  court,  before  pronouncing  sentence,  shall  inquire  of 
the  defendant  whether  he  has  anything  further  to  say  why  the  judg- 
ment of  the  court  should  not  then  be  pronounced. f   Ibid.  457. 

"Consideeable  peovocation." 

4.  In  what  it  may  consist.  Mere  words,  however  opprobrious, 
can  not  be  said  to  constitute  the  "considerable  provocation"  con- 
templated by  the  statute  relating  to  assaults  to  murder,  and  to  inflict 
bodily  harm.  If,  therefore,  words  used  will  not  reduce  a  homicide 
from  murder  to  manslaughter,  they  will  not  constitute  such  a  provo- 
cation as  to  destroy  the  intent  necessary  to  the  commission  of  an 
assault  with  intent  to  murder.    Steffy  v.  People,  98. 

Malice. 

5.  Being  armed  with  a  deadly  weapon — as  evidence  of  malice.  On 
the  trial  of  one  for  an  assault  with  intent  to  murder,  the  proof 
showed  that  there  was  a  dispute  between  the  defendant  and  the 
prosecuting  witness  (the  person  assaulted)  concerning  a  house,  near 
where  the  latter  resided,  and  that  the  defendant  came  to  the  house 
of  the  prosecutor  armed  with  a  deadly  weapon,  there  being  no 
satisfactory  reason  given  for  his  so  going  there,  and  no  danger 
shown  to  his  person  or  property.  The  parties  got  into  an  angry 
altercation,  when  the  defendant  fired  his  pistol  at  the  prosecuting 

*  This  rule  does  not  apply  on  writ  of  error  from  the  Supreme  Court. 
Fielden  et  al.  v.  The  People,  128  111.  595. 

f  While  it  is  the  better  practice  to  call  upon  the  defendant  to  say  why 
he  should  not  be  sentenced,  yet  the  omission  to  do  so  is  no  ground  for 
reversal  in  any  case.    Gannon  v.  The  People,  127  111.  507. 
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witness :  Held,  that  the  bare  fact,  unexplained,  that  the  defendant 
was,  without  any  excuse  thereior,  armed  with  a  deadly  weapon,  was 
of  itself  a  strong  circumstance  from  which  the  jury  might  have 
found  that  he  was  actuated  by  malice.    Steffy  v.  People,  98. 
Self-defense. 

6.  To  justify  the  taking  of  human  life  in  self-defense,  it  must 
appear  that  the  person  killed  was  the  assailant,  or  that  the  slayer 
had  in  good  faith  endeavored  to  decline  any  further  struggle  before 
the  mortal  blow  or  wound  was  given.  When  the  person  killed  is 
the  assailant,  and,  after  separation,  renews  or  attempts  to  renew  the 
conflict  under  such  circumstances  as  to  justify  a  reasonable  appre- 
hension in  the  mind  of  the  slayer  that  he  is  in  danger  of  losing  his 
life  or  of  receiving  great  bodily  harm,  and  he  inflicts  a  mortal 
wound  upon  his  assailant  under  such  apprehension,  he  will  be 
justified.    Ritter  v.  People,  255. 

7.  Instruction — in  regard  to  self-defense.  On  the  trial  of  one  for 
manslaughter,  in  which  the  accused  attempts  to  justify  under  the 
plea  of  self-defense,  which  the  evidence  tended  to  sustain,  it  is 
important  to  the  defendant  that  the  jury  should  be  fairly  instructed 
as  to  the  law  applicable  to  his  theory  of  the  case,  and  especially 
that  they  shall  be  left  free  to  determine  the  fact  as  to  whether 
his  conduct  was  as  he  claims,  or  as  contended  by  the  prosecution. 
Ibid.  255. 

CUSTOM-USAGE. 

As  CONTEOIiLiING  DEALINGS  BETWEEN  PAETIES. 

1.  A  person  dealing  at  a  particular  market  will  be  taken  to  have 
dealt  according  to  the  known  general  custom  and  usage  of  that 
market,  and  if  he  employs  another  to  act  for  him  in  buying  or  sell- 
ing at  such  market,  he  will  be  held  as  intending  that  the  business 
shall  be  conducted  according  to  such  general  usage  and  custom, — 
and  this  has  been  held  the  rule  whether  he  in  fact  knows  of  the 
custom  or  not.    Samuels  et  al.  v.  Oliver  et  al.  73. 

DEATH. 

Bevocation  of  powee. 

By  death  of  donor — of  a  power  coupled  with  an  interest.  See  POW- 
ERS, 1. 

DESCRIPTION. 
Description  of  land  in  a  deed. 

1.  Latent  ambiguity  explained  by  parol.  See  CONVEYANCES, 
5  to  8. 

Uncebtainty  in  description. 

2.  Deed  void.    Same  title,  9. 
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DISCLAIMER. 
By  defendant  in  chancery. 

In  what  way  disposed  of.    See  CHANCERY,  7, 

DIVESTING  A  VESTED  RIGHT. 
By  LEGisiiATiYE  ENACTMENT.    See  CONSTITUTIONAL  LAW,  1. 

DIVORCE. 

CeUELTY— AS  A  GBOUND  OF  DIVOECE. 

1.  Svjfficiency  of  bill — as  to  the  charge  of  cruelty.  A  bill  for  di- 
vorce charging  cruelty  only  in  general  terms,  without  stating  any 
specific  acts,  is  subject  to  demurrer.    Youngs  v.  Youngs,  230. 

2.  Cruelty — in  what  it  may  consist.  If  the  acts  of  violence  relied 
upon  as  cruelty  in  a  suit  by  a  wife  for  divorce,  are  provoked  by  her 
attempting  to  take  from  her  husband  morphine  he  was  using,  and 
while  he  was  in  a  state  of  total  or  partial  delirium,  and  his  acts 
were  mainly  of  resistance  to  such  attempt,  she  can  not  set  up  the 
treatment  received  by  her,  under  such  circumstances,  as  extreme 
and  repeated  cruelty,  within  the  meaning  of  the  statute.  Ibid.  230. 

3.  Condonation  of  acts  of  cruelty.  "Where  a  wife  continues  to  live 
and  cohabit  with  her  husband  several  months  after  the  last  act  of 
personal  violence  by  him,  and  nothing  is  shown  to  do  away  with 
her  condonation,  this  will  be  a  bar  to  a  bill  for  divorce  upon  the 
ground  of  cruelty,  filed  by  her  afterward.    Ibid.  230. 

**HaBITUAL  DRUNKENNESS." 

4.  As  a  ground  of  divorce — in  what  drunkenness  may  consist — of 
the  morphine  habit — the  statute  construed.  The  word  "drunkenness," 
as  used  in  the  statute  as  a  ground  of  divorce,  means  that  state  or 
condition  which  inevitably  follows  from  the  taking  into  the  body 
of  excessive  quantities  of  alcoholic  or  other  intoxicating  liquors. 
It  is  used  in  the  statute  in  its  ordinary  and  popular  sense,  and  does 
not  mean  that  similar  state  or  condition  produced  by  the  use  of 
morphine  by  hypodermic  injection  into  the  arms  or  legs.  It  can 
not  be  held  to  include  that  intoxication  produced  by  the  hypoder- 
mic administration  of  morphine.    Ibid.  230. 

5.  To  make  the  excessive  indulgence  in  the  morphine  habit  a 
ground  for  divorce  will  require  further  legislative  action,  as  it  is 
not  made  such  by  the  present  statute.  It  is  beyond  the  power  of 
courts  to  extend  the  statutory  grounds  of  divorce  to  cases  not 
within  the  legislative  intent.   Ibid.  230. 

DOWER. 
Before  assignment. 

1.    Nature  of  the  right — and  to  whom  transferable.    The  right  of 
dower,  when  consummate,  is,  before  assignment,  a  right  existing 
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in  action  only.  It  can  exist  only  in  tlie  person  upon  whom  it  is 
cast  by  operation  of  law,  and  a  deed  or  conveyance  of  it  will  pass 
no  title,  and  can  only  be  effective  as  a  release  and  extinguishment 
of  the  right.  Such  right  of  dower  is  not  the  subject  of  transfer  or 
sale,  and  can  not  be  released  to  one  not  in  privity  with  the  title 
under  which  the  dowress  claims.    Hart  v.  Burch,  426. 

2.  Wliile  it  is  not  necessary  that  the  releasee  should  hold  the  fee 
yet  he  must  be  the  legal  or  equitable  owner  of  the  title,  or  stand 
in  such  relation  thereto  that  the  dower  right,  upon  the  execution 
of  the  release,  will  unite  with  the  fee.    Ibid.  426. 

3.  In  a  proceeding  for  the  partition  of  land  between  the  tenants 
in  common,  in  which  the  widow  of  one  of  the  co-tenants  was  not 
served  with  process  and  had  not  appeared,  certain  of  the  lands 
were  sold  under  the  decree  of  the  court.  After  such  sale,  and  before 
its  confirmation,  the  purchaser,  who  was  one  of  the  contestants, 
procured  a  release  or  quitclaim  deed  from  the  dowress  :  Held,  that 
such  deed  or  release  was  void,  for  the  reason  that  the  purchaser 
had  no  title,  legal  or  equitable,  in  the  lands.   Ibid.  426. 

Tenancy  in  common. 

4.  When  right  of  dower  becomes  consummate  —  in  respect  to  an 
estate  in  common.  A  died  seized  of  lands,  leaving  a  widow  and 
eleven  children,  after  which  one  of  his  sons  died,  leaving  a  widow 
and  children:  Held,  that  upon  the  death  of  such  son  his  widow's 
right  of  dower  in  the  undivided  one-eleventh  part  of  the  land  of 
which  the  first  party  died  seized,  and  of  which  her  husband  died 
seized  as  a  tenant  in  common  with  his  brothers  and  sisters,  became 
consummate,  and  the  right  of  action  accrued  to  her  to  have  the 
same  assigned.    Ibid.  426. 

5.  And  herein,  of  the  mode  of  assigning  dower  in  an  estate  held  in 
common.  The  dower  of  a  widow  of  one  of  several  tenants  in  com- 
mon is  an  incumbrance  upon  the  share  or  interest  of  which  her 
husband  was  seized,  and  not  upon  the  title  of  any  of  his  co-tenants. 
It  has  been  held  that  a  widow  having  dower  in  the  common  estate 
may  release  to  one  tenant  in  common  for  his  share,  without  releas- 
ing her  dower  to  another  tenant  in  common  who  has  a  different 
share.   Ibid.  426. 

6.  Where  the  husband  dies  seized  of  an  undivided  interest  in 
land  as  a  tenant  in  common  with  others,  his  widow  can  not  have 
her  dower  set  off  by  metes  and  bounds,  but  is  entitled  to  have  the 
third  part  of  the  share  of  her  husband,  to  hold  in  common  with  his 
co-tenants.  Her  dower  must  be  assigned  in  common,  as  she  can 
not  have  it  otherwise  than  as  her  husband  held  his  estate.  In  case 
of  a  partition  her  dower  will  follow  the  portion  assigned  to  the 
heirs  of  her  husband.   Ibid.  426. 
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7.  Where  lands  lield  by  tenants  in  common  are  ordered  to  be 
sold  in  a  proceeding  for  partition,  in  which  the  widow  of  one  of  the 
parties  is  not  brought  into  court  by  service  or  otherwise,  but  her 
interest  was  set  out  in  the  bill,  and  after  the  sale,  and  while  the 
court  still  had  jurisdiction,  she  appeared  and  consented  to  the  de- 
cree and  sale,  and  elected  to  take  her  dower  interest  in  money,  it 
was  held,  that  the  court  might  properly  act  upon  such  election,  and 
award  to  her  her  interest  in  money  without  the  filing  of  a  cross-bill, 
as  such  action  in  no  way  affected  the  interest  of  the  purchaser. 
Hart  V.  Burch,  426. 

DRAINAGE  LAW. 

The  different  systems. 

1.  "Combined  drainage,"  and  "individual  drainage" — of  their  re- 
spective qvalities.  There  is  a  distinction  between  the  "system  of 
combined  dtainage"  and  that  of  "individual  drainage."  Under  the 
latter,  an  individual  may  drain  his  own  land,  if  necessary,  through 
the  lands  of  others,  whether  the  latter  are  benefited  or  not,  by  mak- 
ing compensation  therefor  as  the  law  provides.  This  system  re- 
quires no  district  organization.  Klinger  v.  People  ex  rel.  Conkle 
et  al.  509. 

2.  Where  there  are  lands  so  related  that  the  same  system  will 
benefit  all  of  them,  more  or  less,  and  it  is  proposed  to  construct  the 
system  at  the  expense  of  all  the  owners,  in  proportion  to  the  bene- 
fits to  their  respective  lands  received,  they  may  proceed  to  accom- 
plish it  without  resort  to  condemnation,  in  the  mode  prescribed ; 
and  this  is  the  system  of  combined  drainage.    Ibid.  509. 

3.  The  combination  referred  to  is  not  of  ditches,  though  that 
•will  generally  be  required,  but  of  contribution  to  the  expense  of 
constructing,  extending,  improving  and  maintaining  them  ;  hence, 
organization  is  necessary,  since  a  number  of  persons  have  a  com- 
mon, though  not  necessarily  an  equal,  interest.  All  who  are  so 
concerned  have  a  right  to  be  heard,  and  may  favor  or  oppose  the 
proposition.    Ibid.  509. 

FOKMATION  OF  DISTRICTS. 

4.  What  lands  a  district  may  include.  If  the  requisite  proportion, 
in  number  and  interest,  of  the  owners  of  lands  petition  for  it,  a 
district  may  be  formed,  which  is  by  the  law  intended  to  embrace 
the  lands  to  be  benefited,  and  none  other.  The  lands  are  required 
to  be  classified  according  to  the  relative  benefit  they  receive,  and 
assessments  are  made  upon  them  in  that  proportion  for  the  neces- 
sary means  to  carry  on  and  complete  the  work.    Ibid.  509. 

5.  A  drainage  district  was  attempted  to  be  organized,  embracing 
all  the  lands  of  a  township,  and  the  commissioners  divided  the 
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same  into  four  areas  of  land  or  districts,  one  of  wliich  embraced 
sixty-four  sections  of  land,  and  included  an  incorporated  village 
having  independent  powers  of  its  own  in  respect  to  drainage,  and 
much  land  requiring  no  drainage.  The  ditch  for  one  shed  was 
about  five  miles  long,  and  did  not  and  could  not,  by  any  connec- 
tion or  combination,  be  made  to  aid  in  draining  an  acre  of  either 
of  the  other  areas  or  districts :  Held,  that  the  districts  so  attempted 
to  be  formed  were  not  such  as  is  contemplated  by  the  law,  the 
owners  of  land  in  any  one  of  the  sheds  not  being  taxable  for  the 
ditches  or  drains  in  either  of  the  others.  Klinger  v.  People  ex  rel. 
Conkle  et  al.  509. 

6.  All  the  lands  in  the  township  could  not  be  embraced  in  one 
district,  because  so  small  a  portion  of  them  would  be  benefited  by 
the  same  work  or  system  of  works ;  and  as  the  affairs  of  such  a  dis- 
trict could  not  be  administered  according  to  the  provisions  of  the 
act  of  1879  or  that  of  1885,  the  formation  of  such  a  district  would 
not  be  validated  by  the  later  act.    Ibid.  509. 

Connecting  districts. 

7.  Liability  as  between  them — the  statute  construed.  Section  42 
of  the  Farm  Drainage  act  of  ]885,  which  provides  that  "the  owners 
of  land  outside  the  drainage  district,  or  another  drainage  district, 
may  connect  with  ditches  of  the  district  already  made,  by  the  pay- 
ment of  such  amount  as  they  would  have  been  assessed  if  originally 
Included  in  the  district,  or,  if  such  connection,  by  increase  of  water, 
requires  an  enlargement  of  the  district  ditches,  then  the  outside 
owners  of  land  so  connecting,  or  other  drainage  district,  as  may  be, 
shall  pay  the  cost  of  such  enlargement,"  is  applicable  alike  to  all 
of  the  several  classes  of  drainage  districts  formed  under  that  act  or 
the  act  of  which  it  was  a  revision  and  amendment,  but  does  not 
apply  to  and  impose  burdens  upon  a  connecting  drainage  district 
formed  under  another  and  wholly  independent  act  of  the  legisla- 
ture. Kankakee  Drainage  District  v.  Comrs.  of  Lake  Fork  Special 
Drainage  District,  261. 

8.  A  drainage  district  was  formed  under  the  act  relating  to  farm 
drainage  districts,  and  constructed  a  ditch  or  drain  through  a 
slough.  Afterward,  another  drainage  district  was  organized  under 
the  "Act  to  provide  for  the  construction,  reparation  and  protection 
of  drains,  ditches  and  levees  across  the  lands  of  others,  for  agri- 
cultural, sanitary  and  mining  purposes,  and  to  provide  for  the 
organization  of  drainage  districts,"  approved  and  in  force  May  29, 
1879,  which  provided  for  a  different  and  independent  system  of 
drainage  districts  from  those  contemplated  by  the  Farm  Drainage 
act,  and  the  latter  district  constructed  ditches  above  that  of  the 
former  drain,  and  connecting  therewith,  whereby  the  flow  of  water 
in  the  first  drain  was  increased,  but  the  water  in  the  upper  district 
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naturally  flowed  over  the  lands  in  the  lower  district :  Held,  that 
the  upper  district  was  not  liable,  under  the  statute,  to  the  lower 
district  for  the  cost  of  enlarging  its  drain,  made  necessary  by  the 
connecting  of  the  upper  ditch  or  drain  with  the  drain  of  the  lower 
district.  Kankakee  Drainage  District  v.  Comrs.  of  Lake  Fork  Spe- 
cial Drainage  District,  261. 

9.  In  such  case,  unless  imposed  by  some  statute,  there  was  no 
duty  upon  the  upper  district,  when  it  connected  its  ditch  or  drain 
with  that  of  the  lower  district,  either  to  contribute  and  pay  any 
portion  of  the  expense  that  was  incurred  by  the  latter  district  in 
constructing  its  ditch  which  afforded  an  outlet  for  the  water  from 
the  upper  district,  or  to  pay  the  cost  of  so  enlarging  the  ditch  of 
the  lower  district  as  that  it  would  be  of  sufficient  capacity  to  carry 
off  the  increased  volume  of  water.    Ibid.  261. 

10.  Powers  of  commissioners.  The  only  powers  that  are  expressly 
granted  to  drainage  commissioners  in  respect  to  sub-districts  that 
are  at  their  option  formed,  are  to  make  the  division,  and  then  to 
classify  the  lands  therein,  and  make  assessments  as  in  original  dis- 
tricts ;  and  the  statute  provides  that  the  funds  arising  therefrom 
shall  be  kept  as  a  separate  and  distinct  fund,  to  be  used  in  the  sub- 
district  from  which  collected.  From  these  powers  there  would  be 
no  implied  authority  vested  in  the  commissioners  to  issue  bonds 
for  an  assessment  made  by  them  upon  lands  and  property  in  the 
sub -districts.     People  ex  rel.  Pollard  et  al.y.  Swigert,  Auditor,  608. 

11.  No  power  is  anywhere  in  the  statute,  either  expressly  or  by 
implication,  vested  in  the  commissioners  of  either  township  or 
union  districts  to  issue  bonds  or  notes  for  unpaid  assessments  or 
installments  thereof,  for  districts  or  sub -districts,  or  to  issue  any 
notes  or  bonds  whatever,  for  any  purpose  or  under  any  circum- 
stances.   Ibid.  608. 

12.  Special  districts  alone  are  authorized  to  issue  bonds  for  un- 
paid assessments  or  installments  thereof,  and  they  can  not  issue 
the  bonds  of  the  district  for  the  indebtedness  of  a  sub-district. 
Such  sub-districts  are  not  independent  bodies,  corporate  and  poli- 
tic, but  are  dependent  upon  the  original  organization,  and  the 
corporate  authorities  for  the  main  district  act  for  the  sub-districts. 
Ibid.  608. 

13.  While  the  commissioners  of  a  special  district  have  power, 
under  the  statute,  to  form  sub -districts,  they  have  no  lawful  author- 
ity to  issue  bonds  for  an  unpaid  assessment  made  in  one  of  such 
sub-districts,  or  for  any  part  thereof ;  and  even  if  they  had  the 
power  to  issue  the  bonds  of  the  sub-district,  bonds  of  the  original 
or  main  district  would  be  void,  and  not  entitled  to  registry  in  the 
Auditor's  office.    Ibid.  608. 
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ESTOPPEL. 
Taxation — "eailroad  track." 

Omitted  from  schedule— estoppel.     See  TAXATION  AND  TAX 
TITLES,  8,  9. 

EVIDENCE. 

Pakol  evidence. 

1.  To  vary  the  terms  of  written  contract — hy  parol — the  statute 
construed.  In  the  case  of  a  written  contract  of  sale,  it  is  not  com- 
petent to  vary  the  terms  of  such  writing  by  allegation  and  proof 
that  no  consideration  was  in  fact  paid  or  received  for  the  agree- 
ment to  sell,  and  thus  show  that  the  transaction  was  a  mere  offer 
without  consideration,  which  should  become  an  agreement  only 
upon  its  acceptance  and  offer  to  perform  by  the  holder.  Schneider 
et  al.  V.  Turner,  28. 

2.  The  statute  (chap.  98,  sec.  9)  does  not  authorize  a  plaintiff  to 
prove  a  want  of  consideration  for  the  purpose  of  varying  the  terms 
of  his  contract.  The  right  to  vary  or  explain  the  consideration 
expressed  in  a  written  contract,  or  to  prove  that  it  never  was  paid, 
does  not  authorize  the  introduction  of  such  testimony  to  affect  the 
terms  or  validity  of  the  contract.    Ibid.  28. 

3.  Adverse  possession — continuity  in  several — parol  evidence  to 
show  it.    See  LIMITATIONS,  9. 

On  exception  to  master's  report. 

4.  A  second  deposition  of  a  party,  taken  after  the  filing  of  the 
master's  report,  is  not  competent  evidence  on  the  hearing  of  ex- 
ceptions to  such  report.  Allison  v.  Perry  et  al.  9. 

Secondary  evidence. 

5.  Production  of  documents — after  examination  before  master- 
notice.  Some  months  after  the  examination  of  one  of  the  parties 
before  the  master,  the  other  party  moved  the  court  to  require  the 
party  so  examined  to  produce  certain  letters,  based  on  affidavit  of 
materiality  and  want  of  copies :  Held,  that  the  motion  was  properly 
overruled.  If  the  letters  were  admissible,  notice  should  have  been 
given  to  produce  the  same,  and  upon  refusal  to  do  so,  secondary 
evidence  of  their  contents  would  have  been  admissible.  Ibid.  9. 

Testimony  on  another  occasion. 

6.  As  affecting  credibility  of  witness.  On  the  trial  of  a  party  for 
manslaughter,  witnesses  for  the  defense,  on  cross-examination,  tes- 
tified as  to  what  they  had  sworn  to  before  the  coroner.  The  defend- 
ant asked  the  court  to  instruct  the  jury,  "that  what  any  witness  or 
witnesses  may  have  testified  to  before  the  grand  jury  or  at  the  cor- 
oner's inquest  is  no  evidence  of  the  guilt  of  the  defendant," — which 
the  court  refused  :  Held,  that  the  refusal  was  error,  as  the  answers 
of  the  witnesses  could  only  be  considered  by  the  jury,  in  weighing 
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EVIDENCE.   Testimony  on  another  occasion.  Continued. 

their  testimony,  as  to  the  facts  sworn  to  before  them,  and  not  as 
establishing  independent  facts  testified  to  on  a  former  occasion. 
Ritter  v.  People,  255. 

Opinions  of  witnesses. 

7.  As  to  matters  which  do  not  so  far  partake  of  the  nature  of  a 
science  as  to  require  a  course  of  previous  habit  or  study  in  order  to 
an  attainment  of  a  knowledge  of  them,  the  opinions  of  witnesses, 
though  experts,  are  not  admissible  as  evidence.  Wight  Fire  Proof- 
ing Co.  y.  Poczekai,  139. 

Weitings  given  in  evidence  generally. 

8.  Effect  to  be  given  them — whether  party  concluded  by  their  con~ 
tents.  Where  a  party  puts  certain  instruments  in  writing  in  evi- 
dence generally,  and  not  specially  for  a  particular  and  limited 
purpose,  they  will  be  in  evidence  to  prove  any  fact  material  to  the 
issues  which  they  may  tend  to  establish.  But  by  giving  them  in 
evidence  generally,  the  party  will  not  be  estopped  from  contradict- 
ing any  statement  contained  in  them.  Sawyer  et  al.  v.  Campbell 
et  al.  186. 

Claim  or  title. 

9.  Evidence  as  showing  under  whom  one  claims  title.  A  person 
holding  a  conveyance  of  land,  accepted  a  quitclaim  deed  contain- 
ing this  clause,  after  the  description  of  the  property:  "Being  the 
same  property  described  in  the  deed  heretofore  made  by  us  to 
C.  W.  C,  dated  *  *  *  This  deed  is  made  to  clear  away  certain 
objections  made  to  said  last  named  deed,  or  to  the  abstract  thereof, 
and  is  made  to  confirm  the  title  of  said  grantee  claimed  under  such 
deed : "  Held,  the  grantee  in  the  later  deed  admitted,  by  his  ac- 
ceptance of  it,  that  he  claimed  title  under  C.  W,  C,  and  under  a 
deed  made  by  the  grantors  to  C.  ^Y.  C,  and  that  such  quitclaim 
deed  was  procured  by  the  grantee  merely  in  confirmation  of  such 
title.   Ibid.  186. 

Negligence. 

10.  Where  the  negligence  of  the  defendant,  relied  on  as  a  ground 
of  action,  is  in  the  manner  in  which  the  servants  of  the  defendant 
proceeded  in  getting  ready  for  the  performance  of  certain  work, 
evidence  to  show  a  want  of  negligence  in  a  different  matter  wiU 
be  properly  excluded.    Wight  Fire  Proofing  Co.  v.  Poczekai,  139. 

11.  Absence  of  flagman  at  railway  crossing — admissibility  of  evi' 
dence.    See  NEGLIGENCE,  3,  4,  5. 

To  PROVE  VALUE  OF  LAND. 

12.  Offers  to  sell  other  property  at  a  given  price.  On  the  assess- 
ment of  the  compensation  to  be  paid  for  city  lots  for  railway  pur- 
poses, the  petitioning  company  called  a  witness,  who  testified  that 
he  was  engaged  in  the  real  estate  business  in  the  same  city,  and 
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EVIDENCE.    To  prove  value  of  land.  Continued. 

had  in  charge  a  certain  lot,  which  he  was  offering  for  sale  at  a  cer- 
tain price  per  foot :  Held,  that  the  evidence  was  not  competent. 
Sherlock  v.  Chicago,  Burlington  and  Quincy  Railroad  Co.  403. 

13.  Mere  ofifers  to  sell  real  estate  at  a  given  price  are  not  compe- 
tent evidence  of  its  value,  or  of  the  value  of  like  property.  The  rule 
admitting  evidence  of  value  is  confined  to  actual  sales  or  acts  done. 
Ibid.  403. 

Deteemining  values. 

14.  On  assignment  of  judgment — evidence  in  respect  thereto.  See 
SALES,  4,  5. 

BUEDEN  OF  PEOOF. 

15.  In  case  of  a  latent  ambiguity.  In  ejectment  for  a  tract  of  land 
claimed  to  have  been  conveyed  by  the  defendant  to  the  plaintiff, 
where  the  deed  is  subject  to  a  latent  ambiguity,  the  burden  of  proof 
will  rest  on  the  plaintiff  to  show  that  such  tract  was  a  part  of  the 
land  intended  to  be  conveyed  to  him.  Bradish  et  al.  v.  Yocum,  386. 

16.  Dealings  between  attorney  and  client — burden  of  proof  as  to 
fairness.    See  ATTOKNEY  AT  LAW,  1,  2,  3. 

17.  On  contest  of  will — as  to  testamentary  capacity.  See  WILLS, 
9,  10. 

18.  As  to  the  competency  of  a  witness.    See  WITNESSES,  3. 
Sale  of  coepoeate  peoperty  to  a  dieectoe. 

19.  Whether  fraudulent — evidence  on  that  question.  See  CORPO- 
EATIONS,  21. 

Feaud  in  the  puechase  of  goods. 

20.  Evidence  to  establish  it.    See  SALES,  15,  16. 
Special  assessments. 

21.  Evidence — declarations  of  commissioners  to  impeach  their  own 
report.    See  SPECIAL  ASSESSMENTS— SPECIAL  TAXATION,  29. 

Special  taxation. 

22.  For  local  improvements — commissioners'  report — as  evidence. 
Same  title,  30. 

Sueety  on  school  teeasueee's  bond. 

23.  The  treasurer's  books — entries  therein,  and  his  reports — con- 
clusive  against  his  sureties.    See  SURETY,  1. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
Bills  of  exceptions. 

1.  Whether  necessary — exceptions.  Exceptions  to  the  ruling  of 
the  court  can  not  be  preserved  in  the  record  by  the  entries  and 
recitals  of  the  clerk.  This  can  be  done  only  by  bill  of  exceptions. 
When  no  exception  is  taken  to  the  order  of  the  court  overruling  a 
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EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
Bells  of  exceptions.  ContinueAl. 

party's  motion  for  a  new  trial,  he  will  be  in  no  position  to  question 
the  sufficiency  of  the  evidence  to  sustain  the  verdict.  Steffy  v. 
People,  98. 

2.  If  no  exceptions  are  taken,  and  preserved  in  a  bill  of  excep- 
tions, to  the  giving  or  refusing  of  instructions,  the  correctness  of 
the  rulings  of  the  court  thereon  can  not  be  questioned  on  error  or 
appeal.   Ibid.  98. 

3.  Where  the  affidavits  on  which  the  trial  court  acts  in  allowing 
a  minor  bringing  suit  by  his  next  friend  to  prosecute  as  a  poor  per- 
son, without  costs,  are  not  preserved  in  the  record  by  bill  of  excep- 
tions, it  will  be  presumed  that  it  was  sufficiently  shown  that  both 
the  infant  plaintiff  and  his  next  friend  were  poor  persons,  within 
the  purview  of  the  statute.  Chicago  and  Iowa  Railroad  Co.  v.  Lane, 
116. 

4.  To  preserve  motion  for  new  trial,  etc.  The  only  mode  in  which 
a  motion  for  a  new  trial,  and  the  ruling  of  the  court  thereon,  can 
be  preserved  in  the  record,  is  by  bill  of  exceptions ;  and  when  there 
is  no  bill  of  exceptions,  the  record  furnishes  no  evidence  of  which 
this  court  can  take  notice  that  a  motion  for  a  new  trial  has  been 
made  or  decided.  The  fact  that  the  clerk  may  have  copied  into  the 
transcript  what  purports  to  be  a  motion  for  a  new  trial,  will  not 
avail.    Harris  v.  People,  457. 

EXECUTION. 
Must  foijLow  the  judgment. 

1.  An  execution  must  follow  the  judgment  in  every  essential  par- 
ticular.  It  must  be  in  favor  of  the  plaintiff  in  the  judgment.  It 
should  show  for  and  against  whom  it  issues,  the  amount  to  be  col- 
lected of  the  latter  in  favor  of  the  former,  and  also  the  date  at  which, 
and  the  court  wherein,  the  judgment  is  rendered.  No  execution  can 
be  proper  in  form  unless  in  these  particulars  it  exactly  pursues  the 
judgment.    Hobson  v.  Mc Cambridge  et  al.  367. 

EXEMPTION  FROM  TAXATION.    See  TAXATION  AND  TAX  TITLES, 
1  to  7. 

FEES  AND  SALARIES. 
County  superintendents  of  schools. 

1.  Compensation — by  whom  to  be  fixed,  etc.  Superintendents  of 
schools  do  not  belong  to  that  class  of  county  officers  whose  compen- 
sation is  to  be  fixed  by  the  county  board,  as  provided  in  section  10, 
of  article  10,  of  the  constitution.  The  constitution  (sec.  5,  art.  8,) 
vests  the  power  of  fixing  their  compensation  in  the  legislature. 
Jimison  Y.Adams  County,  558. 
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FEES  AND  SALARIES. 

County  superintendents  of  schools.  Continued. 

2.  Section  27  of  the  act  concerning  fees  and  salaries,  in  addition 
to  certain  commissions,  allowed  them  four  dollars  per  day  for  such 
number  of  days  as  the  county  board  might  fix.  Under  this  law  a 
county  board,  in  1882,  fixed  the  compensation  of  such  officer  at  $800 
per  annum,  being  four  dollars  per  day  for  two  hundred  days  in  each 
year  of  his  four  years'  term.  In  1885,  section  20  of  the  School  law 
was  so  amended  as  to  give  county  boards  the  power  to  limit  the  time 
of  superintendents,  provided,  in  certain  counties  having  from  sev- 
enty-six to  one  hundred  schools,  such  limit  should  not  be  less  than 
two  hundred  and  fifty  days :  Held,  that  the  amendment  in  1885  had 
no  application  to  superintendents  then  in  office,  whose  compensa- 
tion had  been  previously  fixed  so  as  to  give  them  the  per  diem  ou 
fifty  additional  days  in  each  year.    Jimison  y.  Adams  County,  558. 

3.  If  the  amendatory  act  of  1885,  relating  to  schools,  was  intended 
to  increase  or  diminish  the  compensation  of  county  superintendents 
of  schools  during  their  terms  of  office,  it  would  be  in  that  respect 
unconstitutional,  such  officer  being  a  municipal  officer,  within  the 
meaning  of  section  11,  article  9,  of  the  constitution.    Ibid.  558. 

4.  If  the  four  dollars  per  diem  should  remain  the  same,  yet  any 
statute  which  will  permit  the  county  board  to  increase  or  diminish 
the  designated  days  during  the  term  of  office  to  which  such  per 
diem  applies,  would  increase  or  diminish  the  compensation  of  the 
officer,  and  therefore  be  subject  to  the  constitutional  prohibition 
against  changing  the  compensation  of  county  officers  during  their 
terms  of  office.   Ibid.  558. 

FEEEY  FRANCHISE. 
In  the  nature  of  real  estate. 

And  subject  to  partition.    See  PARTITION,  1,  2. 

FORMER  ADJUDICATION. 
Res  judicata. 

1.  As  to  defense  not  made.  A  final  decree  of  the  United  States  Cir- 
cuit Court,  finding  the  sum  due  and  ordering  a  sale  of  mortgaged 
premises  for  the  debt  and  costs,  is  conclusive  of  the  fact  that  the 
mortgage  debt  was  due  and  of  the  sum  due,  and  the  mortgagor 
can  not  be  heard  to  allege,  by  bill  seeking  to  redeem,  that  the 
decree  of  foreclosure  was  taken  in  violation  of  an  agreement  to  give 
further  time  for  payment  and  a  reduced  rate  of  interest.  These 
being  matters  involved  in  the  issues  passed  upon  in  the  suit  to  fore- 
close, became  res  judicata,  and  not  open  to  re -litigation.  Windett 
V.  Connecticut  Mutual  Life  Ins.  Co.  et  al.  621. 
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rOEMEK  DECISIONS. 
Appeal — feom  county  to  ciecuit  couet. 

1.  On  final  order  to  pay  claim  against  an  estate.  An  appeal  lies 
to  the  circuit  court  from  an  order  of  the  county  court  directing 
an  administrator  to  pay  over  a  specified  sum  of  money  on  a  claim 
allowed  against  an  estate,  within  a  given  time,  and  the  costs  of  the 
proceeding,  and  providing  for  his  imprisonment  in  case  of  his  fail- 
ure to  make  such  payment.  Such  order  is  a  final  judgment,  as  much 
as  if  an  execution  had  been  awarded.  The  manner  of  enforcing 
payment,  whether  by  execution  or  attachment,  does  not  affect  the 
character  of  the  order  or  decree.  In  the  case  of  Haines  v.  People, 
97  m.  161,  which  was  brought  from  the  county  court  to  this  court 
directly,  the  order  of  commitment  was  not  for  the  enforcement  of 
an  order  for  the  payment  of  money.  It  was  a  simple  order  com- 
mitting the  party  to  jail,  and  not  a  judgment  for  money,  to  be  paid 
within  a  fixed  time.  Randolph,  Admr.  v.  People,  use  of  Trustees  of 
Schools,  533. 

DlEECTOE  DEALING  WITH  COEPOEATION. 

2.  In  the  case  of  Merrick  v.  Peru  Coal  Co.  61  HI.  479,  the  question 
of  the  power  of  a  director  to  purchase  property  of  or  deal  with  an 
insolvent  corporation,  did  not  arise,  and  what  was  there  said  on 
that  subject  was  mere  obiter  dictum.  And  in  Harts  et  al.  v.  Brown 
et  al.  77  111.  226,  the  expression,  that  a  director  may  trade  with,  bor- 
row from  or  loan  money  to  the  company  of  which  he  is  a  member, 
on  the  same  terms  and  in  like  manner  as  other  persons,  was  not 
authorized  by  the  case  made  by  the  record.  Beach  et  al.  v.  Miller, 
162.  See  COKPOKATIONS,  15  to  22. 

KeMOVTNG  OBSTEUCTION  feom  HIGHWAY. 

3.  Power  and  duty  of  commissioners — mandamus  to  compel  them  to 
act.  The  case  of  Yorktown  v.  People,  66  111.  339,  to  the  effect  that  the 
court  would  not,  by  mandamus,  compel  commissioners  of  highways 
to  open  a  road  and  remove  obstructions  therein,  when  such  act 
might  be  a  trespass,  was  made  at  a  time  when  there  was  no  statute 
which  expressly  imposed  such  a  duty,  and  in  a  case  where  the  ob- 
structions were  of  long  standing,  and  were  maintained  under  a  claim 
of  right,  while  in  this  case,  the  facts  admitted  by  the  pleadings 
show  the  existence  of  the  highway  and  an  obstruction  of  the  same. 
Brokaw  v.  Comrs.  of  Highways,  482. 

FORMEE  EECOVERY. 
Whethee  a  bae. 

1.  Judgment  in  favor  of  defendant,  on  the  merits — in  suit  by  an  as- 
signee. A  judgment  in  favor  of  the  maker  of  a  note,  on  the  merits, 
in  an  action  by  an  assignee,  is  a  bar  to  a  subsequent  action  brought 
by  the  payee  against  the  maker.  The  payee  having,  by  his  indorse- 
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FOEMER  EECOYEEY.    Whether  a  bab.  Continued. 

ment,  authorized  liis  assignee  to  sue  upon  the  note,  is  bound  by 
the  judgment  against  the  assignee,  upon  the  merits.  Leslie  v. 
Bonte  et  al.  498. 

FEANCHISE. 
Feanchise  defined. 

1.  And  how  determined.  A  franchise  is  a  particular  privilege  con- 
ferred by  grant  from  a  sovereign  or  government,  and  vested  in 
individuals  or  a  corporation.  The  franchise  of  a  private  corpora- 
tion organized  under  the  general  law  is  to  be  ascertained  from  the 
objects  of  the  corporation,  as  stated  in  its  articles  of  incorporation. 
Chicago  Municipal  Oas  Light  and  Fuel  Co.  v.  Town  of  Lake,  42. 

FEAUD. 
Sale  of  goods. 

1.  Fraud  on  the  part  of  the  buyer — evidence  to  establish  it.  See 
SALES,  15,  16. 

Sale  of  corporate  property  to  a  director. 

2.  Whether  fraudulent  as  to  creditors.  See  COEPOEATIONS, 
21,  22. 

FEAUDULENT  CONVEYANCES. 
Fraudulent  transfer  of  goods. 

1.  Reserving  a  secret  lien  in  favor  of  the  vendor.  Whatever  the 
form  of  an  agreement  may  be,  if  its  purpose  be  to  cover  up  a  sale 
and  reserve  a  secret  lien  in  the  vendor,  it  is  void  as  respects  cred- 
itors of  the  vendor,  whether  the  credit  was  given  before  or  after 
the  delivery  of  the  goods.  A  consignment  for  such  purpose  is  no 
better  than  any  other  device.  Chickering  et  al.  v.  Bastress  et  al.  206. 

2.  Where  one  party,  by  means  of  contract,  but  without  notice  to 
the  world,  suffers  the  real  ownership  of  chattels  to  be  in  himself, 
and  the  ostensible  ownership  to  be  in  another,  the  law  will  post- 
pone the  rights  of  the  former  to  those  of  the  execution  or  attach- 
ment creditors  of  the  latter,  because  to  injure  third  persons  by 
giving  a  false  credit  to  such  ostensible  owner  is  the  natural  and 
probable  result  of  the  transaction.   Ibid.  206. 

3.  A  entered  into  a  written  contract  with  B  &  C,  whereby  A  was 
to  ship  pianos  to  B  &  C,  and  in  which  it  was  provided  :  First,  that 
the  prices  at  which  B  &  C  were  to  take  the  goods  were  to  be  agreed 
upon  and  expressed  in  the  invoices ;  second,  they  were  to  pay  all 
freight  charges  and  cost  of  shipment,  and  keep  the  pianos  insured 
for  the  benefit  of  A ;  third,  B  &  C  were  at  liberty  to  sell  the  pianos 
at  such  prices  as  they  might  fix  upon  them,  and  have  all  they  could 
get  above  the  invoice  price,  in  full  for  charges,  commissions,  ex- 
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FEAUDULENT  CONVEYANCES. 
FEAUDUiiENT  TRANSFER  OF  GOODS.  Continued. 

penses,  etc.;  fourth,  advances  might  be  made  by  B  &  C  by  negoti- 
able paper,  and  when  such  paper  was  paid,  it  should  transfer  the 
title  to  the  particular  pianos  for  which  such  paper  was  given  ;  and 
fifth,  all  pianos  delivered  by  A  to  B  &  C  were  subject  to  the  order 
of  the  former,  and  their  right  to  transfer,  remove,  sell  or  repossess 
themselves  of  the  same  at  any  time  without  notice :  Held,  that 
while  the  form  of  the  agreement  was  that  of  a  consignment  for  sale, 
its  real  purpose  was  to  cover  up  a  sale  and  preserve  a  lien  in  favor 
of  A.    Chickering  et  al.  v.  Bastress  et  al.  206. 

Subsequent  creditors. 

4.  Where  a  debtor  makes  a  conveyance  of  his  property  for  the 
purpose  of  defrauding  his  creditors,  they,  whether  to  be  regarded 
as  then  existing  or  subsequent  creditors,  (if  there  was,  in  fact,  a 
fraudulent  purpose  in  making  the  conveyance,)  may  have  it  set 
aside.  Existing  creditors  may  avoid  the  conveyance  for  mere  fraud 
in  law,  without  there  being  actual  or  express  fraud.  Lowentrout 
et  al.  V.  Campbell  et  al.  503. 

5.  Property  purchased  with  money  of  a  wife — title  in  the  husband 
— subsequent  creditors  of  the  latter.  Although  real  estate  is  paid 
for  out  of  the  separate  property  of  a  wife,  or  with  money  acquired 
by  her  from  a  source  other  than  her  husband,  yet  if  such  property 
is  deliberately  placed  in  the  name  of  her  husband,  a  part  of  which, 
at  least,  is  so  placed  there  for  the  very  purpose  of  giving  him  credit, 
then,  so  far  as  subsequent  creditors  are  concerned,  the  property  will 
be  regarded  as  that  of  the  husband.    Ibid.  503. 

FKEEHOLD. 
Whether  iNvoiiVED. 

As  affecting  the  right  of  appeal  directly  from  the  trial  court.  See 
APPEALS  AND  WKITS  OF  EREOR,  4  to  7. 

GAMBLING  CONTRACTS. 
Option  to  buy  or  sell  in  the  future.  See  CONTEACTS,  8,  9, 10. 

GAS  COMPANIES. 
Use  of  streets. 

1.  Charter  powers  to  gas  companies,  etc.  See  MUNICIPAL  COE- 
POEATIONS,  2  to  8. 

Organized  for  the  purposes  of  a  "trust." 

2.  As,  by  acquiring  controlling  interests  in  other  gas  companies — 
unlawful  purpose.    See  COEPOEATIONS,  12,  13,  14. 


45—130  Iiiii. 


706 


INDEX. 


HIGHWAYS. 
Eemoving  obstkuctions, 

1.  Power  and  duty  of  highway  commissioners.  Under  the  act  of 
1883,  in  regard  to  roads  and  bridges  in  counties  under  township 
organization,  the  commissioners  of  highways  are  given  the  charge 
of  the  roads  and  bridges  of  their  respective  towns.  By  section  2  of 
that  act  the  commissioners  of  highways,  after  having  given  reason- 
able notice  to  the  person  obstructing  the  highway  to  remove  the 
obstruction,  are  given  the  power  to  remove  the  same,  and  to  recover 
the  cost  of  such  removal  from  the  party  so  obstructing  the  same. 
And  by  section  74  of  the  act  it  is  made  their  duty  to  seasonably 
prosecute  for  all  fines  and  penalties  incurred  under  such  act.  Bro- 
kaw  V.  Comrs.  of  Highways,  482. 

2.  The  provisions  of  section  71  of  the  Koad  law  of  1883,  "that 
the  commissioners,  after  having  given  reasonable  notice,  etc.,  may 
remove  any  such  fence  or  other  obstruction,"  etc.,  are  intended  to 
impose  upon  the  commissioners  the  imperative  duty  of  removing 
obstructions  from  the  public  highway.  The  word  "may"  in  such 
section  is  to  be  construed  as  "shall."    Ibid.  482. 

3.  "While  it  is  the  imperative  duty  of  commissioners  of  highways 
to  remove  obstructions  placed  upon  a  public  highway,  they  have 
a  discretion  as  to  the  length  of  the  notice  they  may  first  give  the 
offending  party  to  remove  the  same.  It  is  as  much  their  duty  to 
exercise  this  incidental  discretion  for  the  public  good,  by  deter- 
mining what  is  a  reasonable  notice  in  the  particular  case,  and  by 
giving  it,  as  it  is  to  remove  the  obstruction  from  the  road.  Ibid. 
482. 

4.  Mandamus  to  compel  commissioners  to  remove  obstructions 
from  highway — former  decision — distinguished.  See  MANDAMUS, 
10,  11. 

Use  of  streets. 

5.  Powers  of  gas  companies — and  municipal  corporations.  See 
MUNICIPAL  CORPORATIONS,  2  to  8. 

What  constitutes  a  highway. 

6.  And  herein,  of  railway  signals  at  highway  crossings.  See 
NEGLIGENCE,  1,  2. 

HOMESTEAD. 

Excess  above  $1000  m  value. 

1.  Subject  to  alienation — judgment  liens,  etc.  Where  the  prop- 
erty in  which  the  homestead  estate  exists  exceeds  in  value  $1000, 
the  excess  is  unaffected  by  the  estate,  and  is  liable  to  the  same  lien 
of  judgments,  attachment,  etc.,  and  may  be  aliened  in  the  same 
manner,  as  other  property  of  the  householder.  Watson  v.  Doyle,  415. 
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HOMESTEAD.   Excess  above  $1000  m  value.  Continued. 

2.  And  herein,  of  an  adjustment  between  the  holder  of  the  home- 
stead and  the  purchaser.  A  contract  for  the  sale  of  land  occupied 
by  the  vendor  as  a  homestead,  of  the  value  of  $50,000,  is  not  void, 
and  incapable  of  enforcement.  The  deed,  when  made  without  the 
wife  joining  therein,  will  not  pass  the  estate  of  homestead,  but  will 
be  operative  to  pass  the  title  to  all  of  the  property  over  the  value 
of  $1000.  If  the  purchaser  is  willing  to  pay  the  contract  price  and 
accept  a  deed  conveying  the  property  subject  to  the  homestead 
right  of  the  vendor,  a  court  of  equity  may  enforce  the  making  of 
such  a  conveyance,  and  the  rights  of  the  parties  may  be  settled, 
as  to  the  homestead,  in  the  manner  pointed  out  in  Hotchkiss  v. 
Brooks,  93  111.  387.    Watson  v.  Doyle,  415. 

INJUNCTIONS. 
Whether  injunction  wiXiL  lie. 

1.  In  restraint  of  action  of  municipal  authorities.  The  courts  will 
interfere,  by  injunction,  with  the  acts  of  a  municipal  corporation, 
in  respect  to  matters  which  are  by  law  placed  within  the  power  and 
left  to  the  discretion  of  the  corporation,  only  in  a  case  of  clear  and 
undoubted  right.  Chicago  Municipal  Gas  Light  and  Fuel  Co.y. 
Town  of  Lake,  42. 

2.  To  restrain  the  breach  of  a  contract.  An  injunction  restrain- 
ing the  breach  of  a  contract  is  a  negative  specific  performance  of 
such  contract,  and  the  jurisdiction  to  grant  such  injunction  is  sub- 
stantially coincident  with  the  jurisdiction  to  compel  a  specific  per- 
formance.   Ibid.  42. 

3.  As  a  general  proposition,  whenever  the  contract  is  one  of  a 
class  which  will  be  affirmatively  specifically  enforced,  a  court  of 
equity  will  restrain  its  breach  by  injunction,  if  this  is  the  only 
practical  mode  of  enforcement  which  the  terms  of  the  contract  will 
permit.    Ibid.  42. 

INSOLVENT  DEBTORS. 
Fobeign  assignment. 

1.  How  far  enforceable,  here.  A  voluntary  assignment  made  io 
another  State  by  a  non-resident  (Jebtor,  executed  in  conformity 
with  our  laws  in  respect  to  the  conveyance  of  property,  but  which 
is  inconsistent,  in  substantial  respects,  with  our  statute  relating  to 
assignments,  will  not  be  enforced  here  to  the  detriment  of  our  cit- 
izens; but  for  all  other  purposes,  if  the  assignment  is  valid  by  the 
lex  loci,  it  will  be  carried  fully  into  effect.  Juilliard  &  Co.  v.  May, 
Assignee,  87. 

2.  The  provision  of  our  statute  prohibiting  preferences  in  assign- 
ments by  debtors,  applies  only  to  assignments  made  in  this  State, 
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INSOLVENT  DEBTOKS.    Fobeign  assignment.  Continued. 

and  not  to  those  made  in  other  States;  and  a  non-resident  debtor 
may  execute  a  voluntary  assignment,  with  or  without  preferences, 
as  he  may  see  fit,  so  long  as  creditors  in  this  State  are  not  injuri- 
ously afifected  thereby.    Juilliard  &  Co.  v.  May,  Assignee,  87. 

INSUKANCE. 
Waivee  of  peoof  of  loss. 

1.  Proof  of  loss  under  a  policy  of  insurance  is  waived  by  the 
company  placing  its  refusal  to  pay  solely  on  the  ground  that  the 
insured  has  no  title  or  insurable  interest  in  the  property  insured. 
German  Fire  Ins.  Co.  v.  Gueck  et  al.  345. 

INTEKEST. 
On  bill  to  eedeem. 

1.  At  what  rate — as  determined  in  a  decree.  A  bill  sought  to  re- 
deem from  a  sale  of  a  judgment,  on  the  ground  the  assignment  was 
in  the  nature  of  a  security  for  the  loan  of  money  to  the  assignor 
at  eight  per  cent,  and  also  on  the  ground  of  fraud  and  inadequacy 
of  price.  The  court  found  that  the  transaction  was  an  absolute 
sale,  but  that  it  was  fraudulent,  on  account  of  the  inadequacy  of 
the  consideration,  and  decreed  that  the  sale  be  set  aside  upon  the 
complainant  paying  the  defendants  the  sum  found  due  them,  with 
six  per  cent  interest.  The  complainant,  in  his  bill,  offered  to  pay 
the  amount  of  the  alleged  loan,  with  eight  per  cent  interest.  The 
defendants  claimed  that  there  was  error  in  not  requiring  complain- 
ant to  pay  eight  per  cent  interest :  Held,  no  error,  as,  on  the  find- 
ing of  the  court  that  there  was  no  loan,  the  consequences  flowing 
from  the  theory  of  a  loan  were  eliminated  from  the  case,  and  as 
the  court  found  the  transaction  to  be  a  sale,  no  interest  was  recover- 
able except  at  the  rate  of  six  per  cent.  Morrison  et  al.  v.  Smith,  304. 

Inteeest  coupons. 

2.  On  extension  of  time — rate  of  interest — and  whether  the  coupons 
are  within  the  power  given.  A  mortgage  given  to  secure  the  debt  or 
note  of  another  authorized  the  holder  of  the  note  to  extend  the 
time  of  payment  upon  the  maker  giving  coupon  notes  for  the  inter- 
est which  would  accrue  during  the  extension:  Held,  that  authority 
to  execute  coupons  necessarily  implied  authority  to  fix  the  rate  of 
interest  they  should  bear  after  maturity  at  any  rate  not  prohibited 
by  law,  such  coupons  being  a  part  of  the  debt  secured  by  the  mort- 
gage.   Benneson  et  al.  v.  Savage  et  al.  352. 

3.  A  mortgage  to  secure  the  debt  of  another,  evidenced  by  a 
note,  and  coupons  for  the  interest,  provided  that  the  holder  might 
extend  the  time  of  payment  of  the  whole  or  any  part  of  the  debt 
upon  the  debtor  giving  further  coupons  for  the  interest  on  the  time 
so  extended.    The  note  required  that  both  the  principal  and  the 
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INTEREST.   Interest  coupons.  Continued. 

interest  should  be  paid  at  the  payee's  banking  house  in  Quincy, 
Illinois,  with  current  rate  of  exchange  on  New  York.  It  was  ob- 
jected, on  bill  to  foreclose,  that  the  coupons  omitted  the  words, 
"with  the  current  rate  of  exchange  on  New  York:"  Held,  that  these 
words  were  not  necessary  for  two  reasons  :  First,  because  neither 
the  deed  of  trust  nor  the  note  required  them  to  be  inserted  in  the 
coupons ;  and  second,  because  their  omission  in  no  way  tended  to 
change  or  enlarge  the  liability  of  the  mortgagor.  Benneson  et  al, 
V.  Savage  et  al.  352. 

INTERPLEADER. 
In  attachment.    See  ATTACHMENT,  1  to  6. 

JUDGMENTS  AND  DECREES. 
Suit  by  one  foe  use  or  another. 

1.  In  whose  favor  the  Judgment  to  be  entered.  In  a  suit  before  a 
justice  of  the  peace  in  the  name  of  one  for  the  use  of  another,  it  is 
irregular  and  erroneous  to  enter  judgment  in  favor  of  the  benefi- 
cial plaintiff  alone,  and  if  so  entered,  it  will  operate  as  a  discontinu- 
ance of  the  suit  as  to  the  nominal  plaintiff,  and  the  judgment  will 
be  treated  as  in  favor  of  the  beneficial  plaintiff  alone.  Hobson  v. 
McCambridge  et  al.  367. 

Sufficiency  of  decree. 

2.  In  finding  the  sum  to  be  paid.  On  a  bill  to  set  aside  the  sale 
and  assignment  of  a  judgment  on  the  ground  of  the  inadequacy  of 
the  price  paid  therefor,  the  court,  in  its  decree,  found  that  the  com- 
plainant was  justly  chargeable  with  $275  due  the  defendant,  and 
directed  the  payment  of  that  sum,  with  interest  thereon  at  the  rate 
of  six  per  cent  from  a  day  named,  being  the  date  of  the  assign- 
ment :  Held,  that  while  the  decree  was  technically  erroneous,  in 
not  finding  the  sum  to  be  paid  including  the  interest,  yet  as  the 
dates  were  given,  so  that  the  amount  due  rested  only  in  computa- 
tion, the  error  was  an  immaterial  one,  and  the  case  was  within  the 
rule  which  treats  that  as  certain  which  is  capable  of  being  rendered 
certain.    Morrison  et  al.  v.  Smith,  304. 

Interest— ON  bill  to  redeem. 

3.  At  what  rate — as  determined  in  the  decree.   See  INTEREST,  1, 

JURISDICTION. 
Justices  or  the  peace. 

Jurisdiction  territorially.    See  JUSTICES  OF  THE  PEACE,  2, 


JURY. 

Attorney  associating  with  a  juror. 

Pending  the  trial.    See  NEW  TRIALS,  2. 
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JUSTICES  OF  THE  PEACE. 

As  TO  THE  NUMBER  IN  A  TOWN. 

1.  Rule  of  uniformity — constitutional  requirement — jurisdiction 
territorially.  By  the  act  of  1872,  it  was  provided,  that  in  counties 
under  township  organization  there  shall  be  elected  in  each  town 
two  justices  of  the  peace,  and  one  other  for  every  1000  inhabitants 
of  such  town  above  2000,  provided  no  more  than  five  should  be 
elected  in  any  town.  In  1877  another  act  was  passed,  entitled  "An 
act  to  authorize  county  boards,  in  counties  under  township  organ- 
ization, to  organize  certain  territory  situated  therein,  as  a  town," 
the  sixth  section  of  which  provides,  that  in  such  cities  and  towns 
where  the  territory  of  the  city  and  town  is  the  same,  the  city  coun- 
cil may,  from  time  to  time,  regulate  the  number  of  the  justices  to 
be  elected  within  such  city  and  town  :  Held,  that  section  6  of  the 
act  of  1877,  in  prescribing  a  different  rule  for  determining  the  num- 
ber of  justices  to  be  elected  in  a  certain  class  of  towns,  from  that 
prescribed  in  the  act  of  1872,  in  respect  to  towns  generally,  is  un- 
constitutional and  void,  being  repugnant  to  section  29,  article  6,  of 
the  constitution,  which  requires  all  laws  relating  to  courts  to  be 
general,  and  uniform  in  their  operation,    Tissier  v.  Rhein,  110. 

2.  A  justice  of  the  peace,  though  elected  by  the  people  of  his 
town,  has  a  jurisdiction  which  is  co-extensive  with  the  limits  of  the 
county  in  which  such  town  is  located.  His  process  issues  to  any 
part  of  the  county,  and  suits  may  be  brought  before  him  by  persons 
residing  anywhere  in  the  county.   Ibid.  110. 

LACHES.    See  LIMITATIONS,  15. 

LANDLORD  AND  TENANT. 
Landlord's  lien  for  rent. 

1.  Lien  upon  crops — generally — and  as  to  the  crops  of  a  different 
year  from  that  for  which  the  rent  is  due.    See  LIENS,  1,  2,  3. 

2.  Trover  by  the  landlord — to  recover  crops  from  purchaser  of 
tenant.    See  TROVER,  3. 

LAW  AND  FACT. 
Construction  of  a  contract. 

1.  And  its  fraudulent  purpose.  "Whether  a  written  agreement 
between  parties  constitutes  a  contract  of  bailment  of  goods,  or  was 
designed  to  cover  a  sale  on  which  the  vendor's  lien  might  be  pre- 
served, is  a  question  of  law.  But  the  question  of  actual  fraud  or 
intent  to  defraud  creditors  is  one  of  fact,  to  be  submitted  to  the 
jury.    Chickering  et  al.  v.  Bastress  et  al.  206. 

Validity  of  city  ordinance. 

2.  As  a  question  of  law.    See  MUNICIPAL  CORPORATION,  14. 
Negligence. 

3.  As  a  question  of  law  or  fact.    See  NEGLIGENCE,  9, 10, 11. 
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LIENS. 

LANDLOED'S  lilEN  FOR  RENT. 

1.  Upon  crops — character  of  the  lien.  The  lien  given  by  statute 
to  a  landlord  on  the  crops  for  the  rent  of  the  premises  does  not  in- 
vest him  with  the  title  thereto,  either  general  or  special.  For  any 
injury  to  the  crops  grown  or  growing,  the  right  of  action  is  in  the 
tenant  alone.  The  legal  title  remains  in  the  tenant,  simply  charged 
with  the  lien  of  the  landlord,  and  such  lien  is  in  some  respects 
analogous  to  the  lien  given  by  law  to  officers  under  executions. 
Without  a  levy  or  taking  possession  of  the  crops,  the  landlord, 
though  invested  with  a  lien,  has  no  such  title  to  the  same  as  will 
enable  him  to  maintain  trover  for  their  conversion.  Frink  v.  Pratt 
&  Co.  327. 

2.  The  landlord's  interest  in  the  crops  raised  by  his  tenant,  who 
is  to  pay  a  cash  rent,  is  that  of  a  mere  security  for  the  payment  of 
the  rent.  It  differs  from  the  security  of  a  chattel  mortgage,  in  which 
the  legal  title  passes  to  the  mortgagee.  In  case  of  a  chattel  mort- 
gage, trover  or  replevin  lies  on  breach  of  its  condition.    Ibid.  327. 

3.  -As  to  the  crops  of  a  different  year — from  that  for  which  the  rent 
18  due.  A  landlord's  lien  on  the  crops  of  a  given  year  is  confined 
to  the  rents  due  for  that  year.  He  will  have  no  lien  on  such  crops 
for  unpaid  rent  of  a  prior  year.    Ibid.  327. 

LIMITATIONS. 

As  TO  ONE  WHO  "resides  OUT  OF  THE  STATE." 

1.  In  what  a  "residence"  consists.  "Residence"  means  a  fixed  and 
permanent  abode  or  dwelling  place,  at  least  for  the  time  being,  as 
contradistinguished  from  a  mere  temporary  locality  of  existence. 
A  temporary  sojourn  within  a  State  for  pleasure  or  business,  ac- 
companied by  an  intention  to  return  to  the  State  of  one's  former 
inhabitance,  does  not  constitute  a  residence.  Pells  et  al.  v.  Snell 
et  al.  379. 

2.  Mere  absence  from  the  State,  however  protracted,  is  not  suffi- 
cient to  constitute  a  residence  elsewhere,  within  the  meaning  of  the 
words,  "resides  out  of  the  State,"  as  used  in  the  Limitation  act. 
A  person  continually  travelling  from  place  to  place  in  other  States 
or  in  foreign  countries,  even  if  he  has  abandoned  his  residence 
here,  can  not  be  said  to  have  acquired  a  residence,  or  to  be  residing 
in  any  other  place.    Ibid.  379. 

3.  "Residence"  necessarily  involves  the  idea  of  a  local  habita- 
tion or  place  of  abode,  and  unless  such  abode  is  established  or 
acquired,  no  length  of  absence  can  be  held  to  constitute  residence 
abroad.    Ibid.  379. 

4.  It  is  not  necessary  that  there  should  be  an  actual  change  of 
the  party's  domicile,  in  the  strict  legal  sense  of  that  word, — that  is, 
an  abandonment  of  his  domicile  in  this  State  and  the  acquisition 
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LIMITATIONS. 

As  TO  ONE  WHO  "eesides  OUT  OF  THE  STATE."  Continued. 
of  a  domicile  elsewhere, — to  bring  him  within  the  meaning  of  our 
Statute  of  Limitations  ;  but  he  must  have  acquired  a  fixed  and  per- 
manent abode  or  dwelling  place  out  of  this  State,  at  least  for  the 
time  being.    Pells  et  al.  v.  Snell  et  al.  379. 

Adveese  possession. 

5.  Character  of  possession  required.  Adverse  possession  of  land, 
to  defeat  the  legal  title,  must  have  been  hostile  in  its  inception, 
and  so  continue  uninterruptedly  for  twenty  years.  During  that 
period  there  must  be  a  continuous  assertion  or  claim  of  ownership 
hostile  to  all  others.    Shaw  et  al.  v.  Schoonover,  448. 

6.  The  possession  must  be  of  such  a  character  as  to  clearly  show 
that  the  occupant  claims  the  land  as  his  own,  exclusively.  A  merely 
permissive  possession  is  not  sufficient.  So  long  as  the  possessor 
declares  that  he  holds  in  subordination  to  the  better  title,  the  pos- 
session will  be  regarded  as  held  by  consent,  and  the  Statute  of 
Limitations  will  not  begin  to  run.    Ibid.  448. 

7.  A  possession  of  land,  in  order  to  be  adverse,  need  not  be  under 
any  muniment  of  title.  Adverse  possession  is  a  possession  incon- 
sistent with  the  right  of  the  true  owner,  and  depends  upon  the  in- 
tention with  which  it  is  taken  and  held  ;  and  an  actual  occupancy 
of  land  by  one,  accompanied  by  acts  of  ownership  inconsistent  Avith 
the  fact  of  ownership  in  another,  is  presumptively  adverse  posses- 
sion.   Faloon  et  al.  v.  Simshauser  et  al.  649. 

8.  It  is  not  essential  to  an  adverse  possession  that  there  should 
be  proof  of  oral  declarations  of  claim  of  title  made  by  the  party  in 
possession  of  land,  but  it  is  sufficient  if  it  appear  that  he  so  acted  as 
to  clearly  indicate  that  he  did  claim  title.    Ibid.  649. 

9.  Continuity  in  several — parol  evidence.  A  deed  is  not  necessary 
to  transfer  the  possession  of  land  held  adversely  to  the  owner,  and 
where  land  is  held  adversely  by  different  occupants,  and  one  suc- 
ceeds to  the  possession  of  another,  the  identity  and  continuity  of 
their  possession,  in  order  to  make  the  period  required  to  bar  the 
owner,  maybe  shown  by  parol  evidence.    Ibid.  649. 

10.  As  to  tenants  in  common.  In  order  that  the  Statute  of  Limi- 
tations shall  bar  an  action  by  the  true  owner  of  real  estate,  the  pos- 
session of  the  defendant  must  have  been  adverse.  The  possession 
of  a  tenant  in  common  for  more  than  seven  years,  under  color  of 
title  and  the  payment  of  all  taxes,  will  not  constitute  a  bar,  unless 
such  possession  was  adverse  for  the  period  of  seven  years.  Rohn 
et  al.  V.  Harris  et  al.  525. 

When  the  statute  will  begin  to  eun. 

11.  As  against  a  reversioner  or  remainder-man.  The  Statute  of 
Limitations  does  not  run  against  a  reversioner  or  remainder-man 
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LIMITATIONS.   When  the  statute  will  begin  to  exjn.  Continued. 
during  the  existence  of  the  prior  estate,  for  the  reason  that  during 
that  time  the  reversioner  or  remainder-man  has  no  right  of  entry. 
Rohn  et  al.  v.  Harris  et  al.  525. 

"A  SWOED  AS  WELIi  AS  A  SHIELD." 

12.  While  the  Statute  of  Limitations  does  not  have  the  effect  to 
transfer  the  title  of  the  true  owner,  it  does  transfer  his  right  to  the 
possession  to  the  party  in  adverse  possession  for  the  required  pe- 
riod. When  the  bar  has  been  completed,  the  owner  can  neither 
use  his  title  for  the  purpose  of  a  recovery  nor  as  a  defense,  until  he 
shall  have  destroyed  the  bar  by  purchase,  limitation  or  otherwise. 
Faloon  et  al.  v.  Simshauser  et  al.  649. 

13.  Where  both  the  right  of  entry  and  the  right  of  action  are  lost 
by  operation  of  the  statute,  the  party  in  adverse  possession  is  con- 
clusively presumed  to  be  the  owner,  and  to  be  vested  with  the  title, 
and  such  title  can  not  be  cut  off  and  destroyed  by  the  act  of  the 
holder  of  the  former  title  in  regaining  possession  by  the  commis- 
sion of  a  tort,  and,  while  so  in  tortious  possession,  conveying  to  a 
third  party  who  has  no  notice  of  the  adverse  title,  the  holder  of 
which  has  been  wrongfully  and  temporarily  dispossessed.  Ibid.  649. 

14.  Where  laud  has  been  held  under  a  claim  to  the  fee  for  the 
time  prescribed  by  the  Statute  of  Limitations,  and  an  entry  is  made 
by  a  party  who  has  the  written  title,  such  party  may  be  dispossessed 
by  an  ejectment  suit  brought  by  him  who  has  so  held  and  claimed. 
Ibid.  649. 

Lapse  of  time  aside  eeom  the  statute. 

15.  Not  asserting  a  right  until  it  is  questioned.  Where  one  en- 
tered into  the  occupancy  of  premises  under  a  lease,  and  continues 
in  possession  after  the  expiration  of  the  term,  under  a  verbal  agree- 
ment for  a  new  lease  for  a  term  of  years,  and  is  in  the  full  enjoy- 
ment of  his  rights  under  the  verbal  contract,  he  is  under  no  legal 
duty  to  bring  suit  in  respect  of  such  rights,  at  least  until  he  is  in 
some  way  apprised  that  they  are  about  to  be  threatened  or  denied, 
Morrison  et  al.  v.  Herrick  et  al.  631. 

What  is  a  weitten  conteact. 

16.  Within  the  meaning  of  the  first  section  of  the  Limitation  act  of 
November  5, 1849— of  a  contract  not  signed  by  the  party  sought  to  be 
charged.    See  CONTRACTS,  3. 

MANDAMUS. 
Anothee  eemedy. 

1.  The  absence  or  want  of  any  other  adequate  and  specific  rem- 
edy is  not,  of  itself,  sufiQcient  to  lay  the  foundation  for  interference 
by  mandamus.    People  ex  rel.  Sayer  v.  Garnett  et  al.  340. 
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MANDAMUS.    Anothek  bemedy.  Continued. 

2.  The  ground  that  there  is  another  remedy  equally  convenient 
and  efEectual,  and  therefore  mandamus  did  not  lie,  is  abrogated  by 
section  9  of  the  act  to  revise  the  law  in  relation  to  mandamus,  in 
force  July  1,  1874.    Brokaw  v.  Comrs.  of  Highways,  482. 

In  a  doubtful  case. 

3.  Discretionary.  The  writ  of  mandamus,  since  the  revision  of 
the  statute  relating  to  that  remedy,  is  only  issued  in  a  clear  case, 
and  in  the  discretion  of  the  court.  "When  it  is  doubtful  whether  the 
act  sought  to  be  coerced  will  or  will  not  make  the  party  liable  for  a 
trespass,  the  court,  in  the  exercise  of  its  discretion,  will  refuse  the 
writ.    Ibid.  482. 

GeNEEAXiLY. 

4.  The  writ  of  mandamus  will  not  be  awarded  in  any  case  unless 
the  relator  shows  a  clear  legal  right  to  have  the  thing  sought  by  it 
done,  and  in  the  manner  asked.  It  will  never  be  awarded  in  a 
doubtful  case,  or  where  it  will  prove  barren  or  fruitless,  or  can  not 
have  a  beneficial  effect.  Swigert,  Auditor,  et  al.  v.  Hamilton  County, 
538. 

5.  Every  material  fact  necessary  to  show  the  plain  duty  of  the 
respondent  to  act  in  the  premises,  must  be  set  forth  by  the  party 
seeking  to  compel  the  performance  of  an  act.  The  burden  is  always 
on  the  relator  to  clearly  establish  the  right  sought  to  be  enforced. 
It  must  in  all  cases  clearly  appear  that  the  officer  against  whom  the 
writ  is  asked  is  actually  in  default  in  the  performance  of  some  act 
which  the  law  specially  enjoins  as  a  duty  resulting  from  his  office. 
Ibid.  538. 

As  TO  MATTEES  DISCEETIONAEY. 

6.  In  case  of  an  abuse  of  discretion.  In  case  of  an  abuse  in  the 
exercise  of  a  discretionary  power,  so  that  injustice  will  result,  it  is 
admissible  that  the  exercise  of  the  power  shall  be  controlled  by 
mandamus.    Brokaw  v.  Comrs.  of  Highways,  482. 

7.  In  matters  of  judicial  discretion — not  to  serve  the  office  of  a 
writ  of  error.  A  writ  of  mandamus  will  not  be  issued  by  a  superior 
to  any  inferior  court  for  the  purpose  of  controlling  the  latter  in  the 
exercise  of  its  judicial  judgment  or  discretion.  People  ex  rel.  Sayer 
V.  Garnett  et  al.  340. 

8.  Where  a  judge  of  an  inferior  court  refuses  to  act  in  a  matter 
brought  before  him  as  a  court,  mandamus  will  lie  to  compel  him  to 
proceed  with  the  case.  But  when  he  does  not  refuse  to  act,  but  in 
the  exercise  of  his  judicial  judgment  makes  a  ruling,  however  erro- 
neous, mandamus  will  not  lie  to  control  his  judgment  and  require 
him  to  vacate  the  same.  The  writ  is  not  designed  to  serve  the  office 
of  a  writ  of  error.   Ibid.  340. 
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MANDAMUS.    As  to  mattees  disceetionary.  Continued. 

9.  The  Appellate  Court  dismissed  an  appeal  from  an  order  of 
the  trial  court  overruling  a  motion  to  dissolve  an  injunction,  on 
the  ground  that  the  act  allowing  such  appeal  was  unconstitutional 
and  void.  It  was  held,  that  mandamus  would  not  lie  to  compel  the 
judges  of  the  Appellate  Court  to  vacate  the  order  of  dismissal,  how- 
ever erroneous  it  might  be,  and  to  proceed  with  the  case,  and  this 
although  the  relator  might  have  no  other  remedy  for  the  review  of 
the  judgment  of  the  Appellate  Court.  People  ex  rel.  Sayer  v.  Gar» 
nett  et  al.  340. 

Obsteuction  in  highway. 

10.  Mandamus  to  compel  highway  commissioners  to  remove  it. 
Prior  to  the  revision  of  the  statutes  in  1874,  the  doctrine  held  by 
the  courts  was,  that  where  a  highway  had  been  obstructed,  after 
having  been  opened  and  traveled  by  the  public,  the  proper  remedy 
was  by  prosecution  under  the  statute,  against  the  party  causing  the 
obstruction,  and  not  by  mandamus  to  compel  the  commissioners  of 
highways  to  open  the  road,  principally  for  the  reason  that  there  was 
a  complete  and  adequate  remedy  at  law  by  indictment.  Brokaw  v. 
Comrs.  of  Highuays,  482. 

11.  Former  decision — distinguished.  The  case  of  Yorktoivn  v. 
People,  66  111.  339,  to  the  effect  that  the  court  Avould  not,  by  man- 
damus,  compel  commissioners  of  highways  to  open  a  road  and  re- 
move obstructions  therein,  when  such  act  might  be  a  trespass,  was 
made  at  a  time  when  there  was  no  statute  which  expressly  imposed 
such  a  duty,  and  in  a  case  where  the  obstructions  were  of  long 
standing,  and  were  maintained  under  a  claim  of  right,  while  in  this 
case,  the  facts  admitted  by  the  pleadings  show  the  existence  of  the 
highway  and  an  obstruction  of  the  same.    Ibid.  482. 

MASTER  AND  SERVANT. 
Respondeat  stjperioe. 

1.  As  applied  to  municipal  corporations — as  respects  the  acts  or 
negligence  of  their  officers.  Police  officers  appointed  or  employed 
by  a  city  are  not  its  agents  or  servants  so  as  to  render  the  city 
responsible  for  their  unlawful  or  negligent  acts  in  the  discharge  of 
their  duties,  or  in  executing  or  enforcing  police  ordinances  and 
regulations.    Culver  v.  City  of  Strea  tor,  238. 

2.  An  incorporated  city  is  not  responsible  to  a  person  who  re- 
ceives a  personal  injury  from  one  of  its  officers  or  agents  in  enforc- 
ing an  ordinance  prohibiting  the  running  at  large  of  unlicensed 
and  unmuzzled  dogs,  as,  where,  in  attempting  to  kill  a  dog,  through 
negligence  and  carelessness  the  officer  shoots  and  wounds  such 
person.    Ibid.  238. 

3.  Whether  a  person  is  a  servant  or  employe  of  a  municipal  cor- 
poration in  such  sense  as  calls  for  the  application  of  the  rule  respon- 
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MASTEK  AND  SEKVANT.   Respondeat  superior.  Continued. 

deat  superior,  depends  mainly  upon  whether  he  was  employed  to 
perform  acts  which  the  corporation  could  do  in  its  private  or  cor- 
porate character,  or  acts  which  the  corporation  was  empowered  to 
do  in  its  public  capacity  as  a  governing  agency,  and  in  discharge 
of  duties  imjDosed  for  the  public  or  general  welfare.  Acts  performed 
in  the  exercise  of  the  police  power  belong  to  the  latter  class,  and 
the  rule  does  not  apply.    Culver  v.  City  of  Streator,  238. 

MEASURE  OF  DAMAGES. 
Death  from  negligence. 

1.  Instruction.  In  an  action  to  recover  damages  occasioned  by 
the  death  of  a  person  from  negligence,  an  instruction  for  the  plain- 
tiff, after  having  left  it  to  the  jury  to  be  found,  from  the  evidence, 
whether  the  deceased  had  children,  and  the  plaintiff  was  his  widow, 
told  them,  that  if  they  further  believed,  from  the  evidence,  "that  if 
the  plaintiff  had  been  damaged  by  reason  of  the  loss  of  the  life" 
of  her  husband,  "then  the  jury  will  find  the  defendant  guilty,"  and 
in  "establishing  said  damages  the  jury  may  take  into  consideration 
that  the  deceased  left  surviving,  said  children,  in  addition  to  the 
plaintiff,  his  widow."  In  the  next  instruction  the  rule  of  law  as  to 
the  measure  of  damages  was  correctly  stated,  and  limited  the  re- 
covery to  the  pecuniary  loss  sustained  by  the  plaintiff :  Held,  that, 
taking  the  two  instructions  together,  there  was  no  prejudicial  error. 
The  first  was  not  intended  as  an  instruction  upon  the  measure  of 
damages.    Consolidated  Coal  Co.  of  St.  Louis  v.  Maehl,  551. 

MISTAKE. 

In  insurance  policy. 

Reformed  in  equity.    See  CHANCERY,  16. 

MORTGAGES  AND  DEEDS  OF  TRUST. 
Deeds  of  trust — sale  thereunder. 

1.  Bill  to  foreclose — whether  a  waiver  of  right  to  sell  under  power 
in  the  deed.  The  doctrine  that  a  mortgagee  can  not,  during  the 
pendency  of  his  bill  to  foreclose,  advertise  and  sell  the  mortgaged 
property  under  the  power  contained  in  his  mortgage,  has  no  ap- 
plication to  a  case  where  a  creditor  of  the  mortgagee,  during  the 
pendency  of  a  suit  against  the  latter,  takes  an  assignment  of  the 
mortgage  debt,  which  he  is  to  collect  with  reasonable  diligence, 
and  is  to  apply  the  proceeds  of  the  collection  on  his  claim  against 
the  mortgagee.    Sawyer  et  al.  v.  Campbell  et  al.  186. 

2.  Preventing  competition — bill  to  set  aside  sale — prior  suit  pend* 
ing.  A  filed  a  bill  against  C  to  establish  an  equitable  lien  on  certain 
real  estate,  which  the  latter  had  sold  and  conveyed  to  D  and  E, 
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MORTGAGES  AND  DEEDS  OF  TRUST. 
Deeds  of  teust — sale  thekeundek.  Continued. 

taking  their  notes  for  the  price,  secured  by  two  trust  deeds.  After 
C's  death,  his  heirs  and  legal  representatives,  for  the  purpose  of 
settling  the  suit,  transferred  the  notes  given  by  D  and  E,  to  be  col- 
lected and  applied  on  A's  debt,  which  was  conceded,  and  it  was 
agreed  that  A's  suit  should  stand  until  the  collection  of  these  notes. 
A  caused  a  sale  to  be  made  on  the  trust  deeds  given  by  D  and  E, 
whereby  most  of  his  claim  was  satisfied.  It  was  claimed  by  H  and 
S,  who  also  claimed  title  under  C  to  the  property  sold,  that  the  sale 
under  the  trust  deeds,  while  A's  bill  was  still  pending,  prevented 
competition.  The  property  was  sold  for  the  amount  due  on  the 
trust  deeds,  with  the  costs  and  expenses,  and  H  and  S's  title  wa» 
subject  to  such  deeds  of  trust.  The  sale  under  the  trust  deed  did 
not  pay  the  entire  demand  of  A  by  about  $3000 :  Held,  that  the 
failure  of  A  to  dismiss  his  bill  before  the  sale  under  the  trust  deeds 
of  D  and  E,  afforded  no  ground  for  setting  aside  the  sales  under 
the  trust  deeds,  nor  did  the  failure  to  announce  on  the  day  of  sale 
that  the  proceeds  of  the  sales  were  to  be  applied  on  A's  demand. 
Sawyer  et  al.  v.  Campbell  et  al.  186. 

3.  In  such  case,  the  payment  of  the  trust  deeds  of  D  and  E  would 
have  worked  the  release  of  the  land  from  A's  lien,  and  it  was  the 
negligence  of  H  and  S,  or  their  willful  repudiation  of  the  trust 
deeds  as  constituting  liens  upon  their  title,  after  they  had  in  terms 
assumed  to  pay  them,  that  prevented  them  from  redeeming  their 
own  property,  and  getting  the  benefit  of  the  arrangement  which 
the  heirs  of  their  covenantor  had  made  for  their  protection.  Ibid. 

'  186. 

4.  Claimant  of  lien — buying  in  adverse  title.  And  pending  the 
bill  of  A  to  establish  his  equitable  lien  on  the  land,  and  before  the 
arrangement  by  the  heirs  of  C  for  payment  to  him,  there  would  be 
no  impropriety  in  his  buying  in  an  adverse  title,  and  seeking  to 
avail  of  it  in  furtherance  of  his  efforts  to  enforce  his  own  lien. 
Ibid.  186. 

5.  Sale  under  trust  deed — as  to  the  mode  of  payment  by  the  pur- 
chaser.  A  sale  of  land  under  a  trust  deed  for  no  greater  sum  than 
is  due  on  the  debt  secured,  and  the  costs  and  expenses,  will  not  be 
invalidated  by  the  fact  that  the  holder  of  the  debt  takes  the  notes 
of  the  purchaser  for  most  of  the  purchase  money  secured  by  his 
deed  of  trust.  In  such  case  no  one  is  injured  by  so  giving  credit 
to  the  purchaser.   Ibid.  186. 

6.  The  fact  that  a  purchaser  at  a  trustee's  sale  of  a  lot  gave  his 
notes  for  $900  in  excess  of  his  bid,  for  a  deed  to  him  by  a  third  per- 
son having  a  claim  on  the  property,  whereby  a  cloud  on  the  title 
is  removed,  will  not  render  the  sale  invalid,  or  afford  ground  for 
avoiding  the  same.   Ibid.  186. 
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MUNICIPAL  COEPORATIONS. 
Police  powek. 

1.  Defined — and  herein,  who  are  police  officers.  The  police  power 
of  a  municipal  corporation  may  be  defined,  in  general  terms,  as 
comprehending  the  making  and  enforcement  of  all  such  laws,  or- 
dinances and  regulations  as  pertain  to  the  comfort,  safety,  health, 
convenience,  good  order  and  welfare  of  the  public  ;  and  all  persons 
officially  cliarged  with  the  execution  and  enforcement  of  such 
police  ordinances  and  regulations  are,  quoad  hoc,  police  ofQcers. 
Culver  V.  City  of  Streator,  238. 

Granting  use  of  streets  to  gas  company. 

2.  Charter  powers  to  gas  company.  By  section  5  of  the  general 
Incorporation  act,  a  corporation  organized  under  that  act  for  the 
purpose  of  the  manufacture  and  sale  of  gas  for  illuminating  and 
heating  purposes  in  a  city,  is  vested  with  all  the  powers  neces- 
sary and  requisite  to  carry  into  effect  the  objects  for  which  it  was 
formed  ;  but  the  State  does  not  thereby  grant  to  the  company  a 
special  privilege  or  franchise  to  occupy  and  use  public  streets  of 
the  city  for  the  purpose  of  laying  therein  its  mains  and  gas  pipes. 
Chicago  Municipal  Gas  Light  and  Fuel  Co.  v.  Town  of  Lake,  42. 

3.  Powers  of  municipality — granting  use  for  laying  gas  pipes,  etc. 
Under  the  power  conferred  by  statute  upon  a  city  or  town  to  con- 
trol and  regulate  the  streets,  etc.,  within  its  limits,  and  to  abate 
nuisances,  such  city  or  town  may  lawfully  permit  any  use  of  such 
streets  and  alleys  that  is  consistent  with  the  public  objects  for  which 
they  are  held,  and  may  make  a  grant  of  the  right  of  way  for  the 
purpose  of  laying  gas  pipes  and  mains  under  the  surface  thereof. 
Ibid.  42. 

4.  Ordinance — granting  use  of  streets — whether  a  contract,  or  a 
mere  license.  The  privilege  of  the  use  of  the  streets  of  a  city  or 
town,  when  granted  by  ordinance,  is  not  always  a  mere  license,  and 
revocable  at  pleasure.  If  the  grant  is  for  an  adequate  considera- 
tion, and  is  accepted  by  the  grantee,  then  the  ordinance  ceases  to 
be  a  mere  license,  and  becomes  a  valid  and  binding  contract.  And 
the  same  result  is  reached  where,  in  case  of  a  mere  license,  it  is, 
prior  to  its  revocation,  acted  upon  in  some  substantial  manner,  so 
that  to  revoke  it  would  be  inequitable  and  unjust.    Ibid.  42. 

5.  Such  a  grant  considered  a  contract.  The  corporate  authorities 
of  a  town  passed  an  ordinance  giving  a  gas  company  the  privilege 
to  lay  its  gas  mains  and  pipes  in  any  and  all  of  the  streets,  alleys 
and  other  public  grounds,  and  the  right  to  maintain  and  repair  the 
same.  In  a  few  days  thereafter  the  gas  company  executed  a  wTitten 
acceptance  of  the  ordinance,  which  the  board  of  trustees  spread 
upon  the  journal  of  their  proceedings,  and  the  company  then 
undertook  to  perform  its  agreement,  under  which  the  privileges 
were  granted.   A  new  board  of  trustees  was  elected,  who  passed  an 
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ordinance  expressly  repealing  the  former  one  :  Held,  that  the  con- 
tract between  the  town  and  the  company  being  a  valid  one,  the 
repealing  ordinance  was  void.    Chicago  Municipal  Gaa  Light  and 
Fuel  Co.  V.  Town  of  Lake,  42. 

6.  Rights  incident  to  such  grant.  The  board  of  trustees  of  a  town, 
by  ordinance,  granted  to  a  gas  company  the  privilege  of  laying  ita 
mains,  pipes,  etc.,  in  the  streets,  alleys  and  public  grounds,  upon 
the  condition  that  the  company  should  commence  furnishing  gaa 
within  one  year  thereafter,  and  fixing  the  price  of  gas  to  consumers: 
Held,  that  the  gas  company  had  the  legal  right  to  acquire,  by  lease 
or  purchase,  a  gas  plant  to  subserve  the  purpose  of  its  incorpora- 
tion, and  thus  enable  it  to  comply  with  the  conditions  upon  which 
it  was  granted  the  privilege  of  laying  its  pipes,  etc.,  in  the  streets. 
Ibid.  42. 

7.  Contract  of  gas  company  not  performed  in  proper  time — right  to 
use  of  streets  thereby  defeated.  A  municipal  corporation  granted  a 
gas  company  permission  to  lay  its  mains,  pipes,  etc.,  in  the  streeta 
and  alleys,  upon  condition  that  the  latter  should  commence  fur- 
nishing gas  within  one  year.  A  railway  company  in  the  same  town 
leased  its  building  and  premises,  used  as  gas  works,  to  S.,  for  the 
term  of  two  years,  who  was  to  put  into  use  therein  his  new  process 
and  apparatus  for  making  gas,  and  furnish  the  railway  company, 
during  the  two  years,  all  the  gas  it  required  in  its  shops  and  houses. 
By  this  lease,  the  latter  company,  at  the  end  of  the  term,  had  the 
option  or  right  to  take  the  plant  at  its  net  cost,  for  its  own  exclusive 
use.  The  new  gas  works  were  completed  within  one  year  after  the 
contract  with  the  town,  and  S.  assigned  his  lease  to  the  gas  com- 
pany for  certain  shares  of  its  stock,  and  the  gas  company,  after  the 
time  limited  in  its  contract  for  commencing  to  furnish  the  town 
with  gas,  undertook  to  lay  its  mains,  pipes,  etc.,  in  the  streets  of  the 
town,  which  the  town  authorities  prevented,  and  the  gas  company 
filed  its  bill  against  the  town,  seeking  to  specifically  enforce  ita 
contract :  Held,  that  the  bill  would  not  lie,  for  the  reason  that  the 
gas  company  had  not,  within  one  year,  substantially  performed  the 
condition  upon  which  its  rights  depended.    Ibid.  42. 

8.  In  such  case,  the  lease  and  contract  with  the  railway  company 
had  reference  to  lighting  only  the  railroad  buildings  and  grounds, 
and  did  not  contemplate  the  manufacture  of  gas  for  public  use  and 
consumption,  and  the  lease,  on  its  face,  was  temporary  and  provi- 
sional, only,  in  its  character,  and  was  made  for  the  purpose  of  test- 
ing the  new  process  of  making  gas.  Such  a  lease  was  not  of  the 
character  contemplated  by  the  contract,  under  the  ordinance,  with 
the  town.   Ibid.  42. 
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BEGUIiATING  SPEED  OF  RAILWAY  TEAINS. 

9.  Powers — and  herein,  of  discriminating  between  different  roads. 
By  paragraph  24  of  section  1,  article  5,  of  the  general  Incorporation 
law,  cities  organized  under  that  act  are  given  power  to  regulate,  by 
ordinance,  the  speed  of  railway  cars  and  locomotives  within  their 
limits.  But  section  24  of  the  act  in  relation  to  the  fencing  and  op- 
erating of  railroads  provides  that  no  ordinance  shall  limit  the  rate 
of  speed,  in  case  of  passenger  trains,  to  less  than  ten  miles  per  hour, 
nor  in  any  other  case  to  less  than  six  miles  per  hour.  Except  so  far 
as  limited  by  the  last  named  act,  the  whole  matter  of  regulating  the 
speed  of  trains  is  left  to  the  sound  discretion  of  the  municipal 
authorities.    City  of  Lake  View  v.  Tate,  247. 

10.  Where  one  railroad  runs  through  a  densely  populated  part  of 
a  city,  where  a  high  rate  of  speed  of  its  trains  would  be  extremely 
dangerous  to  persons  and  property,  and  another  railway  runa 
through  a  portion  of  the  same  city  where  there  are  but  few  inhab- 
itants, and  where  it  is  improbable  that  injury  will  happen  to  any 
person  who  is  in  the  exercise  of  ordinary  care,  an  ordinance  making 
a  discrimination  as  to  the  speed  at  which  the  trains  of  the  two  roads 
may  be  run  can  hardly  be  said  to  be  unreasonable.   Ibid.  247. 

11.  But  when  no  such  disparity  of  circumstances  is  shown,  mak- 
ing it  necessary  to  apply  different  regulations  to  the  different  roads, 
an  ordinance  which  limits  the  speed  of  the  trains  on  one  road  and 
leaves  the  other  to  run  through  the  city  without  such  limitation, 
will  be  unreasonable,  and  therefore  void.   Ibid.  247. 

Obdinances. 

12.  Reasonableness  to  be  considered.  Although  the  subject  matter 
and  provisions  of  a  municipal  ordinance  be  left  to  the  discretion  of 
the  city  council,  such  discretion  is  not  absolute,  but  is  subject  to 
the  limitation  that  the  ordinance  must  be  reasonable.   Ibid.  247. 

13.  Where  the  legislature,  in  terms,  confers  upon  a  municipal 
corporation  the  power  to  pass  ordinances  of  a  specified  and  defined 
character,  if  the  power  thus  delegated  be  not  in  conflict  with  the 
constitution,  an  ordinance  passed  pursuant  thereto  can  not  be 
impeached  as  invalid  merely  because  it  would  have  been  regarded 
as  unreasonable  if  it  had  been  passed  under  the  incidental  power 
of  the  corporation,  or  under  a  grant  of  power  general  in  its  nature. 
But  when  the  power  to  legislate  on  a  given  subject  is  conferred, 
and  the  mode  of  its  exercise  is  not  prescribed,  then  the  ordinance 
passed  in  pursuance  thereof  must  be  a  reasonable  exercise  of  the 
power,  or  it  will  be  held  invalid.   Ibid.  247. 

14.  Validity  of  ordinance  is  a  question  of  law.  Whether  an  ordi- 
nance is  unreasonable,  and  therefore  void,  is  a  question  for  the 
court,  and  not  for  the  jury,  and  evidence  bearing  on  the  question 
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is  properly  addressed  to  the  court;  but  in  determining  it,  the  court 
will  have  to  regard  all  the  circumstances  of  the  city,  the  objects 
sought  to  be  attained,  and  the  necessity  which  exists  for  the  ordi- 
nance.   City  of  Lake  View  v.  Tate,  247. 
Bespondeat  supeeiob. 

15.  As  applied  to  municipal  corporations — in  respect  to  acts  or 
negligence  of  their  officers.    See  MASTER  AND  SERVANT,  1,  2,  3. 

MUNICIPAL  FUNDS  IN  STATE  TREASURY. 

Refunding  a  surplus. 

1.  The  statute  construed.  Where  taxes  have  been  collected  for 
the  payment  of  registered  bonds  of  a  municipal  corporation,  and 
interest  thereon,  a  part  of  which  bonds  have  been  declared  void, 
and  the  money  arising  from  such  taxes  is  in  the  hands  of  the  State 
Treasurer,  but  the  amount  in  his  hands  collected  for  the  payment  of 
the  void  bonds  as  distinct  from  the  bonds  which  are  valid,  has  not 
been  definitely  ascertained,  it  is  not  the  duty  of  the  Auditor  of  Pub- 
lic Accounts  to  issue  his  warrant  on  the  Treasurer  for  the  refunding 
of  the  money  to  the  municipality,  and  he  will  have  no  authority  of 
law  so  to  do,  and  if  he  should  issue  his  warrant  for  the  unascer- 
tained amount,  it  could  not  be  paid,  and  therefore  mandamus  will 
not  lie  to  compel  him  to  issue  such  warrant.  Swigert,  Auditor,  et  al. 
V.  Hamilton  County,  538. 

2.  Certain  county  authorities  had  issued  two  series  of  bonds  in  aid 
of  the  construction  of  railroads,  the  first  series  being  for  $200,000 
and  the  second  for  $37,000,  payable  at  a  future  day,  with  interest 
coupons  attached,  the  first  of  which  series  was  by  this  court  ad- 
judged void.  Both  series  of  bonds  were  registered.  Taxes  were 
levied  and  collected  to  pay  the  interest  on  all  the  bonds,  and  came 
into  the  hands  of  the  State  Treasurer  before  the  first  series  was  ad- 
judged void.  Without  any  adjustment  of  the  amount  in  the  hands 
of  the  State  Treasurer  derived  by  taxes  for  the  illegal  bonds,  the 
county  board  sought,  by  mandamus,  to  compel  the  Auditor  to  issue 
his  warrant  in  its  favor  upon  the  State  Treasurer  for  the  amount  of 
such  illegal  taxes :  Held,  that  it  was  not  the  duty  of  the  Auditor  to 
ascertain  the  amount  for  which  he  should  draw  his  warrant,  and 
that  he  had  no  authority  of  law  to  issue  such  warrant  for  an  indefi- 
nite and  unascertained  amount.    Ibid.  538. 

3.  The  act  of  June  10, 1885,  in  relation  to  the  refunding  of  surplus 
funds  in  the  State  treasury  to  counties,  cities,  etc.,  does  not  contem- 
plate a  case  in  which  only  a  part  of  the  bonds  of  a  county  shall  be 
paid  or  held  void.  That  act  provides  for  the  repayment  of  the  bal- 
ance of  the  county  fund  in  the  hands  of  the  State  Treasurer  only  in 
cases  where  there  are  no  other  valid  bonds  issued  by  such  county, 
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registered  in  pursuance  of  law,  to  which  such  balance  of  funds  may- 
be applied.    Swigert,  Auditor,  et  al.  v.  Hamilton  County,  538. 

4.  Where  a  county  has  funds  in  the  hands  of  the  State  Treasurer, 
collected  to  pay  interest  coupons  on  its  bonds  registered  according 
to  law,  a  part  of  which  bonds  have  been  adjudged  void,  such  funds 
may  be  legally,  under  the  statute,  applied  to  the  payment  of  the 
valid  bonds  of  such  county.    Ibid.  538. 

5.  Where  all  the  registered  bonds  of  a  county  are  paid,  or  when 
all  to  which  the  fund  can  be  applied  have  been  judicially  declared 
void,  the  balance  of  that  fund  in  the  State  treasury  does  not  rest 
in  computation,  but  is  a  definite  amount,  being  the  whole  of  that 
which  remains.  In  issuing  his  warrant  in  such  case  the  act  of  the 
Auditor  would  be  purely  ministerial.    Ibid.  538. 

NEGLIGENCE. 
EaixiWay  signals  at  highway  crossings. 

1.  And  herein,  what  is  a  "highway."  Section  6  of  the  "Act  in  re- 
lation to  fencing  and  operating  railroads,"  approved  March  31, 1874, 
requires  the  ringing  of  a  bell  or  blowing  of  a  whistle  at  the  distance 
of  "eighty  rods  from  the  place  where  the  railroad  crosses  or  inter- 
sects any  public  highway,"  etc.:  Held,  the  words  "any  public  high- 
way," as  here  used,  are  not  limited  in  their  signification  to  the 
common  public  roads  in  the  country,  but  their  meaning  is  broad 
enough  to  include  streets  and  roads  in  incorporated  cities  and 
towns.    Mobile  and  Ohio  Railroad  Co.y.  Davis,  146. 

2.  The  term  "highway"  is  generic,  inclusive  of  all  public  ways, 
and  means  a  public  road,  which  every  person,  whether  an  inhabit- 
ant or  a  stranger,  has  a  right  to  use  for  passage  and  traffic.  The 
term  will,  therefore,  include  streets  in  cities,  footways  or  sidewalks, 
turnpikes,  plank-roads  and  bridges.    Ibid.  146. 

Absence  of  fijAgman  at  railway  crossing. 

3.  Admissibility  of  evidence  in  respect  thereto.  Although  no 
ordinance  of  a  city  required  a  flagman  to  be  placed  at  a  street  cross- 
ing by  the  railway  company,  where  a  person  receives  an  injury  in 
attempting  to  cross,  yet  in  an  action  by  the  injured  party  against 
the  company,  for  damages,  the  fact  that  there  was  no  flagman  there 
may  be  properly  shown  to  the  jury  as  one  of  the  existing  circum- 
stances attendant  upon  the  injury.  Chicago  and  Iowa  Railroad  Co. 
V.  Lane,  116. 

4.  In  such  case,  while  the  absence  of  a  flagman  at  such  crossing 
was  not  negligence  of  itself,  yet  such  absence,  in  connection  with 
proof  of  the  condition  of  things  in  respect  to  the  population,  travel, 
and  otherwise,  in  that  particular  locality,  would  shed  light  upon 
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the  question  of  the  care  and  cantion  on  the  part  of  the  defendant 
in  running  its  trains  that  the  safety  of  the  public  might  reasonably 
require.    Chicago  and  Iowa  Railroad  Co.  v.  Lane,  116. 

5.  Such  evidence  being  properly  admitted,  and  the  court  having 
instructed  the  jury  that  there  was  no  absolute  duty  imposed  on  the 
company,  by  law,  to  keep  a  flagman  at  the  crossing,  and  that  such 
omission  was  not  of. itself  negligence,  there  was  no  error  in  the 
court  declining  to  tell  the  jury  they  should  entirely  disregard  such 
circumstance  in  passing  upon  the  question  whether  or  not  the 
company  was  guilty  of  the  negligence  charged  in  the  declaration. 
Ibid.  116. 

Competency  of  engineer. 

6.  Evidence  on  that  question.  In  an  action  by  a  widow  against  a 
mining  company,  to  recover  for  the  death  of  her  husband  through 
negligence,  the  plaintiff  showed,  by  the  engineer  of  defendant, 
that  he  had  run  the  engine  connected  with  the  hoisting  apparatus 
at  the  mine,  for  two  months  prior  to  the  accident,  and,  over  defend- 
ant's objection,  he  was  allowed  to  testify  to  his  want  of  experience 
and  competency  at  the  time  of  his  employment,  and  as  to  what 
proficiency  he  had  attained  as  an  engineer  in  that  time,  the  injury 
having  resulted  from  the  alleged  incompetency  of  the  engineer: 
Held,  that  the  evidence  was  proper,  as  tending  to  show,  from  his 
previous  training  and  experience,  or  want  of  it,  whether  the  en- 
gineer was  competent  and  experienced  at  the  time  of  the  injury. 
Consolidated  Coal  Co.  of  St.  Louis  v.  Maehl,  551. 

■Contributory  negligence. 

7.  Railway  cars  in  repair  yard — omission  of  servant  to  place  sig- 
nals upon  them — as  required  by  a  rule  of  the  company.  A  servant  of 
a  railway  company,  while  assisting  in  repairing  a  car  in  the  repair 
yard,  was  injured  by  the  engineer  upon  an  approaching  train  run- 
ning against  such  car  without  any  signal  or  notice.  A  rule  of  the 
company  required  servants,  while  repairing  cars  standing  on  the 
main  or  side-tracks,  to  place  a  blue  flag  on  each  end  of  the  train 
to  protect  themselves  from  injury  by  the  coupling  on  to  such  cars. 
Another  rule  required  that  cars  sent  to  the  yards  for  repairs  should 
be  marked  with  chalk,  which  was  to  be  erased  when  the  repairs 
were  completed,  and  such  mark  was  placed  upon  the  car  being  re- 
paired, but  no  blue  flag  was  placed  upon  either  end  of  such  car: 
Held,  that  the  failure  of  the  servant  to  place  such  flag  on  the  car 
was  not  such  negligence  on  his  part  as  to  preclude  a  recovery  by 
him.     Quick  v.  Indianapolis  and  St.  Louis  Ry.  Co.  334. 

"Evidence — as  to  another  matter. 

8.  Where.the  negligence  of  the  defendant,  relied  on  as  a  ground 
of  action,  is  in  the  manner  in  which  the  servants  of  the  defendant 
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proceeded  in  getting  ready  for  the  performance  of  certain  work, 
evidence  to  show  a  want  of  negligence  in  a  different  matter  will  be 
properly  excluded.    Wight  Fire  Proofing  Co.  v.  Poczekai,  139. 

As  A  QUESTION  OF  LAW  OR  FACT. 

9.  In  an  action  to  recover  for  an  injury  alleged  to  have  resulted 
from  the  negligence  of  the  defendant,  it  is  for  the  jury  to  deter- 
mine, from  all  the  facts  and  circumstances  in  proof,  whether  or  not 
there  was  contributory  negligence,  and  it  is  not  the  province  of  the 
court  to  tell  them  that  certain  facts  constitute  such  negligence  as 
precludes  a  recovery.    Chicago  and  Iowa  Railroad  Co.  v.  Lane,  116. 

10.  It  is  only  when  the  conclusion  of  negligence  necessarily  re- 
sults from  the  statement  of  facts,  that  the  court  can  be  called  upon 
to  say  to  the  jury  that  a  fact  established  negligence  as  a  matter  of 
law.  If  the  conclusion  of  negligence,  under  the  facts  stated,  may 
or  may  not  result,  or  shall  depend  on  other  circumstances,  the 
question  is  one  of  fact  for  the  jury.   Ibid.  116. 

11.  Whether  a  railway  company  failed  to  ring  a  bell  or  blow  a 
"whistle  when  approaching  a  highway  crossing,  at  which  place  a 
train  collided  with  the  plaintiff's  team,  and  whether  the  plaintiff 
was  guilty  of  a  want  of  ordinary  care  in  attempting  to  pass  over  the 
track,  are  questions  of  fact  for  the  jury.  Mobile  and  Ohio  Railroad 
Co.  V.  Davis,  146. 

NEW  TEIALS. 
Verdict  against  the  evidence. 

1.  In  a  criminal  case.  To  justify  this  court  in  reversing  a  judg- 
ment of  conviction  in  a  criminal  case,  on  the  ground  that  the  evi- 
dence was  insufficient,  it  must  appear  that  the  finding  of  the  jury 
is  not  sustained  by  the  evidence,  or  that  it  is  palpably  contrary  to 
the  decided  weight  of  the  evidence.    Steffy  v.  People,  98. 

Attorney  associating  with  a  juror. 

2.  Pending  the  trial  of  a  cause,  after  the  evidence  was  closed,  but 
before  argument  to  the  jury,  the  attorney  for  the  plaintiff  (who  was 
the  prevailing  party)  was  seen  drinking  and  "clinking"  glasses,  in 
a  public  saloon,  with  one  of  the  jurors  trying  the  case.  So  far  as 
appeared,  the  only  subject  of  conversation  between  the  attorney 
and  the  juror,  on  the  occasion,  was  some  old  litigation  in  which 
the  juror's  wife  had  been  involved,  and  which  had  just  then  been 
compromised,  the  same  attorney  having  represented  the  adverse 
interest :  Held,  the  mere  matter  of  such  association,  under  the 
circumstances,  between  the  juror  and  the  attorney  was  improper, 
and  was  ground  for  reversal  of  the  judgment.  Mobile  and  Ohio 
Railroad  Co.  v.  Davis,  146. 
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SaijE  on  execution. 

1.  Notice  to  defendant  before  levy.  It  is  the  duty  of  an  officer 
holding  an  execution,  to  notify  the  defendant  thereof  before  pro- 
ceeding to  levy  the  same,  when  that  is  practicable.  Hobson  v. 
McCambridge  et  al.  367.  ^ 

Possession  of  tenant. 

2.  Under  verbal  agreement  for  a  new  lease.  The  possession  of  a 
tenant  under  an  oral  contract  with  his  landlord  for  a  further  term, 
will  be  notice  to  a  third  party  who  accepts  a  lease  of  the  same  prem- 
ises from  the  landlord,  of  the  tenant's  rights  under  the  oral  con- 
tract.   Morrison  et  al.  v.  Herrick  et  al.  631. 

Peiok  unrecoeded  deed. 

3.  Notice  thereof— to  subsequent  purchaser.  See  KECORDIXG 
LAW,  2  to  5. 

Pboduction  of  documents. 

4.  After  examination  before  master  in  chancery — notice.  See 
CHANCERY,  6. 

SPECIAIi  ASSESSMENTS.  * 

5.  Notice  for  confirmation — waiver  of  defects  therein.  See  SPE- 
CIAL ASSESSMENTS— SPECIAL  TAXATION,  24. 

OPTION. 

To  BUY  OE  SELL  IN  THE  FUTUEE. 

Validity  of  contract,  under  section  130  of  the  Criminal  Code.  See 
CONTRACTS,  8,  9, 10. 

ORDINANCES. 
Validity  of  oedinance. 

1.  7s  a  question  of  law.    See  MUNICIPAL  CORPORATIONS*  14. 
Reasonableness. 

2.  To  be  considered.    Same  title,  12,  13. 

Geanting  use  of  steeets  to  gas  company. 

3.  Whether  the  ordinance  a  contract.    Same  title,  4,  5. 
Special  taxation. 

4.  For  local  improvements — of  the  ordinance — its  requisites.  See 
SPECIAL  ASSESSMENTS— SPECIAL  TAXATION,  18  to  23. 

PARTIES. 
Wajs[t  of  paeties. 

1.  How  availed  of— in  chancery.  If  the  defendant  in  a  creditor's 
bill  to  reach  equitable  assets  in  a  partnership  in  the  hands  of  a 
receiver,  wishes  to  raise  the  question  of  the  receiver  being  a  neces- 
sary party  to  the  bill,  it  should  be  raised  by  demurrer  to  the  bilL 
King,  Admx.  v.  Goodwin,  102. 
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PARTITION. 
Febey  franchise. 

1.  Considered  as  in  the  nature  of  real  estate.  Strictly  speaking,  a 
ferry  franchise  is  not  real  estate,  but  it  partakes  so  far  of  the  nature 
of  real  estate  that  it  may  be  partitioned  in  the  same  manner  as  real 
estate.    Rohn  et  al.  v.  Harris  et  al.  525. 

Feeey  landings. 

2.  As  a  part  of  the  franchise.  A  ferry  franchise,  or  right  to  cross 
a  river  and  receive  tolls,  is  so  connected  with  the  land  used  for  the 
landings  as  to  be  regarded  as  a  part  of  the  land,  for  the  purpose  of 
being  partitioned.   Ibid.  525. 

Oedee  of  sale. 

3.  Prerequisites.  The  appointment  of  commissioners  to  make 
partition  of  real  estate,  and  their  report,  are  essential  to  the  entry 
of  a  decree  of  sale,  whether  the  proceeding  is  by  petition  under  the 
statute,  or  by  bill  in  chancery,  and  a  decree  of  sale  without  such 
precedent  step  will  be  reversed.   Ibid.  525. 

PARTNEESHIP. 
Paetneeship  in  lands. 

1.  Relations  between  the  partners — Statute  of  Frauds.  The  law 
does  not  require  that  the  agreement  of  co-partnership  shall  be  in 
writing,  to  enable  the  firm  to  purchase  lands.  Where  the  partner- 
ship is  formed  under  a  parol  agreement,  it  may  be  shown  that  its 
property  consists  of  land.    Allison  v.  Perry  et  al.  9. 

2.  Partners  may  buy  lands  for  the  joint  account  of  all,  but  the 
legal  title  need  not  be  made  to  all.  By  consent,  the  title  to  land 
bought  by  the  firm  may  be  conveyed  in  trust,  to  one  of  the  part- 
ners, and  the  partners  not  invested  with  the  legal  title  can  not, 
under  the  Statute  of  Frauds,  defeat  a  note  given  by  them  to  the 
other  partner  for  their  share  of  the  price  advanced  for  them.  Ibid.  9. 

PLEADING  AND  EVIDENCE. 
Allegations  and  peooes. 

1.  In  an  action  against  a  railway  company  to  recover  for  a  per- 
sonal injury  at  a  public  street  crossing,  the  declaration  contained 
five  counts,  the  fourth  of  which  charged  that  the  speed  of  the  train 
was  in  excess  of  that  fixed  by  an  ordinance  of  the  city.  A  demurrer 
was  sustained  to  each  count,  and  under  leave  to  amend,  only  the 
third  and  fifth  counts  were  amended.  Afterward,  the  defendant 
filed  another  demurrer,  purporting  to  be  to  "the  amended  declara- 
tion, and  to  each  and  every  count  thereof,"  which  was  overruled, 
and  then  the  defendant  filed  the  general  issue,  not  limited  to  any 
particular  counts,  but  going  to  the  whole  declaration,  upon  which 
issue  was  taken  :  Held,  that  the  ordinance  of  the  city  was  properly 
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PLEADING  AND  EVIDENCE.  Allegations  and  proofs.  Continued. 
admitted  in  evidence,  and  that  an  instruction  based  upon  the  fourth 
count  was  properly  given.  Chicago  and  Iowa  Railroad  Co.  v.  Lane, 
116. 

Instruction  yakying  from  the  pleadings. 

2.  Presumption.  In  an  action  against  a  mining  company  to  re- 
cover for  the  death  of  the  plaintiff's  husband  through  negligence, 
an  instruction  for  the  plaintiff,  after  correctly  stating  the  duties  of 
mining  corporations  under  the  statute,  told  the  jury,  that  if  they 
believed,  from  the  evidence,  that  the  defendant  had  willfully  failed 
to  comply  with  its  duty,  or  willfully  violated  the  provisions  of  the 
statute,  as  alleged  in  the  declaration,  the  defendant  was  liable,  if  the 
other  necessary  facts,  which  were  named,  concurred.  Two  counts 
of  the  declaration  were  faulty,  and  did  not  state  defendant's  duty 
correctly,  but  no  evidence  was  heard  under  such  counts :  Held,  that 
"while  the  instruction  was  not  to  be  commended,  there  was  no  pre- 
judicial error  in  giving  it,  as  it  would  be  presumed  the  jury  looked 
to  the  breach  of  duty  stated  in  the  instruction,  and  not  to  that 
alleged  in  the  faultj'  counts.  Consolidated  Coal  Co.  of  St.  Louis  v. 
Maehl,  551. 

In  chancery. 

3.  Instrument  sued  on  made  a  part  of  the  bill — as  controlling  the 
pleading.  On  bill  to  foreclose  a  trust  deed,  a  variance  between  the 
contract  described  in  the  bill  and  that  in  the  trust  deed  securing 
the  same  is  unimportant,  when  the  contract  and  trust  deed  are 
made  part  of  the  bill  as  exhibits.  In  such  case,  the  court  will  give 
the  contract  and  trust  deed  the  legal  effect  to  which  they  may  be 
entitled,  even  though  that  may  have  been  misconceived  by  the 
pleader.    Benneson  et  al.  v.  Savage  et  al.  352. 

4.  A  bill  in  chancery  to  foreclose  a  trust  deed  recited  that  the 
interest  on  the  principal  note  secured  by  the  trust  deed  should  be 
paid  "according  to  interest  coupons  thereto  annexed."  The  coupons 
were  made  a  part  of  the  bill  as  exhibits:  Held,  that  the  coupons 
must  be  read  to  ascertain  their  precise  terms,  and  if  it  was  thereby 
shown  that  the  coupons  described  in  the  bill  and  those  described 
in  the  deed  of  trust  were  the  same,  there  will  be  no  variance.  Ibid. 
352. 

Allegations  and  decree. 

5.  Must  correspond.  A  decree  can  not  be  sustained  unless  it  is 
based  upon  the  allegations  of  the  bill.  If  a  party  makes  one  case 
by  his  bill  and  an  essentially  different  one  by  his  evidence,  he  can 
not  recover,  however  meritorious  the  case  proved  may  be.  Morri- 
son et  al.  V.  Smith,  301. 

6.  Whether  there  is  a  variance — where  one  of  several  grounds  of 
relief  is  satisfied.    A  bill  in  chancery  to  set  aside  an  assignment  of 
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PLEADING  AND  EVIDENCE.  Allegations  and  decree.  Continued, 
a  judgment  alleged  two  grounds  of  relief  :  First,  that  the  transac- 
tion was  a  loan,  and  the  assignment  was  made  as  a  security,  only ; 
and  second,  that  the  assignment  was  fraudulent,  for  the  reason  that 
the  assignees  were  the  attorneys  of  the  assignors,  and  the  transfer 
was  made  at  an  inadequate  price.  The  court  found  there  was  no 
loan,  but  a  sale  and  purchase,  and  set  aside  the  sale  on  the  ground 
of  the  inadequacy  of  price  :  Held,  that  there  was  no  variance  be- 
tween the  bill  and  the  decree,  as  the  bill  presented  a  two-fold  aspect, 
seeking  relief  on  two  different  grounds,  one  of  which  justified  the 
decree.   Morrison  et  al.  v.  Smith,  304. 

POLICE  OFFICEKS. 
Who  so  considered.    See  MUNICIPAL  COKPOKATIONS,  1. 

POLICE  POWEK. 
Of  municipal  corporations. 

Defined.    See  MUNICIPAL  COKPOKATIONS,  1. 

POOR  PERSON. 
Suing  without  costs. 

Minors  within  the  statute.    See  COSTS,  1,  2. 

POSSESSION. 
Adverse  possession. 

1.  Of  character  of  possession  required.  See  LIMITATIONS,  5  to  8. 

2.  Statute  of  Limitations — tenants  in  common.    Same  title,  10. 

Notice  by  possession. 

3.  Possession  of  tenant.    See  NOTICE,  2. 

POWERS. 

Revocation  of  power. 

1.  By  death  of  donor — of  a  power  coupled  with  an  interest.  A 
mortgage  given  by  one  to  secure  the  note  of  another,  with  interest 
coupons,  gave  a  power  to  the  holder  of  the  note  and  coupons  to 
extend  the  time  of  payment  on  certain  conditions :  Held,  that  the 
death  of  the  mortgagor  did  not  revoke  the  power,  as  it  was  coupled 
with  an  interest  in  the  creditor.   Benneson  et  al.  v.  Savage  et  al.  352. 

PRACTICE. 
Time  to  object. 

1.  For  a  variance.  A  party  must  take  advantage  of  a  variance 
between  the  pleadings  and  the  evidence  in  the  trial  court,  so  that 
it  may  be  obviated  by  amendment.  The  failure  to  there  object 
will  be  regarded  as  a  waiver  of  the  objection.  Wight  Fire  Proofing 
Co*  V.  Pocsekai,  139. 
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PRACTICE.    Time  to  object.  Continued. 

2.  Special  assessment — time  to  object  to  confirmation.  Only  such 
objections  as  were  filed  in  the  trial  court  against  the  confirmation 
of  special  assessments  will  be  considered  by  this  court.  Hunerberg 
V.  Village  of  Hyde  Park,  156. 

SPECIAIi  QUESTIONS  TO  JURY. 

3.  Submitting  special  questions  of  fact  to  the  jury.  On  the  trial  in 
an  action  to  recover  damages  from  a  mining  company  for  causing 
the  death  of  the  plaintiff's  husband,  the  plaintiff,  by  evidence  in- 
troduced by  her,  and  by  instructions,  abandoned  all  other  charges 
in  her  declaration  except  that  of  defective  hoisting  machinery  and 
want  of  lights  in  the  shaft  where  the  injury  was  received.  The  de- 
fendant asked  the  court  to  submit  to  the  jury  certain  special  ques- 
tions as  to  whether  the  death  of  the  plaintiff's  husband  was  caused 
by  certain  other  omissions  of  this  defendant,  which  was  refused  : 
Held,  as  no  recovery  was  sought  on  the  grounds  upon  which  the 
special  questions  were  based,  there  was  no  error  in  refusing  the  mo- 
tion.   Consolidated  Coal  Co.  of  St.  Louis  v.  Maehl,  551. 

Sending  juet  back. 

4.  To  consider  further  of  their  verdict.  After  a  cause  had  been 
submitted  to  a  jury,  it  was  agreed  that  they  might,  when  they 
should  agree,  seal  their  verdict  and  separate,  and  meet  the  court 
on  the  following  morning.  On  the  reconvening  of  court  the  jury 
were  present,  and  answered  to  their  names,  and  the  verdict  was 
handed  to  the  judge,  who,  on  finding  they  had  failed  to  answer 
certain  questions,  directed  the  jury  to  retire  and  further  consider 
of  their  verdict,  and  return  answers  to  the  questions  submitted  to 
them.  Upon  their  return  their  verdict  and  answers  were  read,  and 
the  court  polled  them,  and  each  answered,  "these  were  their  ver- 
dicts :  "  Held,  no  error  in  sending  the  jury  back  to  return  a  proper 
verdict.    Ibid.  551. 

Teiaij  by  the  couet. 

5.  Propositions  of  law.  On  the  trial  of  an  action  of  ejectment 
before  the  court  alone,  the  parties  are  not  required  to  submit  written 
propositions  of  law,  although  they  may  properly  do  so.  Bradish 
et  al.  V.  Tocum,  386, 

Directing  what  the  veedict  shajjIj  be. 

6.  Under  our  practice,  the  trial  court  may  properly  instruct  the 
jury  to  find  for  the  defendant,  when  the  plaintiff  wholly  fails  to 
make  proof  of  any  material  part  of  his  case.  The  court  may  also 
allow  a  similar  instruction  in  behalf  of  the  plaintiff.  Such  an  in- 
struction is  not  proper  if  there  is  any  competent  evidence  tending 
to  support  a  different  verdict.    Anthony  et  al.  v.  Wheeler,  128. 

7.  Where  there  is  evidence  tending  to  prove  the  facts  necessary 
to  a  recovery  by  the  plaintiff,  it  is  not  error  for  the  trial  court,  at 
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PEACTICE.   Directing  what  the  veedict  shall  be.  Continued. 

the  conclusion  of  the  plaintiff's  case,  to  refuse  to  instruct  the  jury 
to  find  for  the  defendant.   Wight  Fire  Proofing  Co.  v.  Poczekai,  139. 

8.  In  an  action  to  recover  damages  for  an  injury  caused  by  al- 
leged negligence  on  the  part  of  the  defendant,  the  court  modified 
an  instruction  asked  by  the  defendant,  by  the  insertion  of  the  word 
"sufficient,"  so  that  it  concluded:  "If  the  fact  of  negligence  be 
doubtful,  the  defendant  is  entitled  to  the  verdict.  The  fact  of  an 
accident  having  occurred  is  not  of  itself  [sufficient]  evidence  of 
negligence  : "  Held,  that  there  was  no  error  in  the  modification. 
In  such  case,  the  fact  that  a  girder  on  the  roof  of  a  house  did  fall, 
the  falling  of  which  caused  the  injury,  afforded  some  evidence  of 
negligence  under  the  circumstances  proved,  and  the  court  properly 
refused  to  exclude  that  fact  wholly  from  the  consideration  of  the 
jury  on  the  question  of  negligence.    Ibid.  139. 

Attek  reversal  and  remandment. 

9.  Of  further  proceedings  in  the  trial  court.  Where  the  judgment 
of  the  county  court  dismissing  a  proceeding  to  confirm  a  special 
tax  for  the  paving  of  streets  is  reversed,  and  the  cause  remanded, 
with  direction  to  allow  an  amendment  which  had  been  refused,  and 
for  further  proceedings  in  conformity  with  the  views  of  this  court 
as  expressed  in  its  opinion,  the  remanding  order  will  not  preclude 
the  filing  of  further  objections  or  the  raising  of  new  issues  in  the 
trial  court.    Green  et  al.  v.  City  of  Springfield,  515. 

10.  In  case  of  a  reversal  and  remanding  order  with  specific  direc- 
tions, the  court  below  will  have  no  discretion,  but  must  carry  out 
the  mandate  of  this  court.  Beyond  such  directions  the  lower  court 
is  at  liberty  to  take  further  proceedings,  with  this  limitation,  that 
in  so  doing  it  must  be  guided  by  the  rules  of  law  established  by 
this  court  in  its  decision.    Ibid.  515. 

11.  After  judgment  of  reversal  by  this  court,  and  a  remanding 
order  for  further  proceedings  in  conformity  with  the  opinion,  the 
parties  will  not  be  allowed  to  present  the  same  objections  or  issues 
as  before,  although  in  a  different  form.  Only  as  to  such  questions 
as  are  substantially  new,  will  the  case  be  open  for  further  consid- 
eration.   Ibid.  515. 

PEACTICE  IN  THE  SUPKEME  COURT. 

Transcript  of  record. 

1.  Authentication.  The  statute  (Eev.  Stat.  chap.  110,  sec.  73,)  re- 
quiring an  authenticated  copy  of  the  records  of  decrees,  judgments 
and  orders  appealed  from  to  be  filed  in  the  office  of  the  clerk  of 
the  Supreme  Court  on  or  before  the  second  day  of  the  succeeding 
term  of  that  court,  is  not  complied  with  by  filing  within  the  proper 
time  what  purports  to  be  a  transcript,  but  which  contains  no  certifi- 
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PEACTICE  IN  THE  SUPEEME  COURT. 
Tbanscript  of  kecord.  Continued. 
cate  of  the  clerk  of  the  trial  court  that  it  is  a  transcript  of  the  record 
in  the  case  appealed  from.    Glos  et  al.  v.  Randolph,  245. 

Eekoe  after  verdict. 

2.  As,  in  pronouncing  sentence  in  absence  of  prisoner — reversal 
and  remandment  for  proper  judgment.  Where  the  assignments  of 
error  in  no  way  question  the  verdict  in  a  criminal  case,  or  any  of 
the  proceedings  anterior  to  the  verdict,  but  allege  merely  that  sen- 
tence was  improperly  pronounced  in  the  absence  of  the  prisoner, 
it  will  only  be  necessary  to  reverse  and  set  aside  the  proceedings 
back  to  the  point  where  the  error  was  committed,  and  remand  the 
cause  for  a  proper  judgment.    Harris  v.  People,  457. 

Partial  reversal. 

3.  Reversal  as  to  one  of  several  plaintiffs  in  ejectment.  In  eject- 
ment by  several  plaintiffs,  the  findings  and  judgments  in  respect 
to  the  interests  of  the  several  plaintiffs  are  several  and  distinct, 
and  if  erroneous  as  to  only  one  of  the  plaintiffs  recovering,  the 
entire  judgment  will  not  be  reversed,  but  only  that  which  is  erro- 
neous.  Faloon  et  al.  v.  Simshauser  et  al.  649. 

PEESUMPTIONS. 
Of  law  and  fact. 

1.  Absence  of  prisoner  from  court — record  not  aided  by  presump" 
tion  in  support  of  judgment.    See  CRIMINAL  LAW,  1. 

2.  As  to  competency  of  witness — presumption.  See  WITNESSES,  3. 

3.  Incompetent  evidence  in  chancery — presumption  that  it  was  not 
'considered.    See  CHANCERY,  3,  4. 

4.  Presumption  in  favor  of  ruling  in  trial  court — in  the  absence  of 
a  bill  of  exceptions.  See  EXCEPTIONS  AND  BILLS  OF  EXCEP- 
TIONS, 3. 

5.  Subsequent  purchaser — bona  fides — presumption.  See  RE- 
CORDING LAW,  6. 

6.  As  to  the  laws  of  another  State — presumption.  See  CONFLICT 
OF  LAWS,  1. 

7.  Taxation — "railroad  track"  omitted  from  schedule — presump- 
tion.   See  TAXATION  AND  TAX  TITLES,  8,  9. 

PRINCIPAL  AND  AGENT.    See  AGENCY. 

PROCESS. 

To  WHAT  TERM  RETURNABLE. 

1.  An  alias  summons  was  issued  from  the  Superior  Court  of  Cook 
county  October  6,  1875,  returnable  to  the  then  next  October  term, 
which  was  the  twelfth  term  of  court  thereafter,  and  served  upon 
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PEOCESS.    To  WHAT  TEEM  EETUENABLE.  Continued. 

the  defendant.  On  the  6th  day  of  December,  1875,  judgment  was 
entered,  by  default,  against  the  defendant.  The  summons  and  the 
return  thereon  being  lost,  the  defendant  filed  his  petition  to  restore 
the  same,  which  the  court  allowed,  finding  that  such  summons  was 
the  only  one  served  :  Held,  that  the  summons  was  void  by  reason 
of  having  been  made  returnable  to  the  wrong  term,  and  service 
thereof  conferred  no  jurisdiction  on  the  court  to  render  the  judg- 
ment. Culver  V.  Phelps,  217. 
Eecitaii  op  service. 

2.  Whether  conclusive.  Eecitals  in  a  judgment  showing  that  due 
personal  service  of  process  of  summons  issued  in  the  cause  was  had 
upon  the  defendant  more  than  ten  days  before  the  term,  may  be 
contradicted  and  overcome  by  the  record  showing  that  the  only 
process  of  summons  served  was  void,  because  made  returnable  to 
a  wrong  term.   Ibid.  217. 

PURCHASEKS. 

PUECHASEE  AT  JUDICIAL  SAIiE. 

1.  Of  his  rights — prior  to  confirmation  of  the  sale.  A  sale  of  land 
by  the  master  in  chancery  upon  a  decree  of  sale  in  a  proceeding  for 
partition  is  not,  before  confirmation,  a  sale,  in  a  legal  sense,  but  the 
bargain  is  incomplete,  and  confers  no  right  in  the  land  upon  the 
purchaser.  The  court  is,  in  fact,  the  vendor,  and  its  final  order  of 
approval  is  essential  to  the  completion  of  the  sale.  Hart  v.  Burch, 
426. 

PUECHASEE  WITHOUT  NOTICE. 

2.  But  who  has  paid  nothing.  A  person  leasing  premises,  who 
pays  nothing  before  he  has  actual  knowledge  of  ifhe  rights  of  a 
prior  tenant  for  a  renewal  of  his  lease,  will  not  be  protected  as  a 
bona  fide  and  innocent  purchaser.  Morrison  et  al.  v.  Herrick  et  al, 
631. 

EeVEESAL  of  JUDGMENT. 

3.  A  fter  sale  on  execution — rights  of  the  purchaser.  Where  a  judg- 
ment under  which  a  sheriff's  sale  has  been  made  is  reversed,  the 
reversal  will  defeat  the  sheriff's  deed  to  the  purchaser,  he  being 
the  attorney  for  the  plaintiff  in  the  case,  and  therefore  chargeable 
with  notice  of  the  errors  in  the  record.    Culver  v.  Phelps,  217. 

As  TO  HOMESTEAD  PEEMISES. 

4.  Of  an  adjustment  between  the  holder  of  the  estate  of  homestead 
and  the  purchaser.    See  HOMESTEAD,  2. 

Subsequent  puechasee. 

5.  With  and  without  notice — unrecorded  deed.  See  EECORDINQ 
LAW,  2  to  5. 

6.  Whether  a  bona  fide  purchaser — presumption.   Same  title,  6. 
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KAILROADS. 
Location  of  fkeight  and  passenger  stations. 

1.  How  far  subject  to  control.  There  is  no  statute  of  the  State 
which  attempts  to  prescribe  rules  by  which  railway  companies  are 
to  be  governed  in  the  location  of  their  freight  and  passenger  sta- 
tions, or  to  confer  upon  the  courts  the  power  to  interpose  and 
direct  as  to  their  location.  People  ex  rel.  Hunt,  Attorney  General, 
V.  Chicago  and  Alton  Railroad  Co.  175. 

2.  The  act  of  1877,  which  requires  all  railway  companies  to  build 
and  maintain  depots  for  the  comfort  of  passengers  and  for  the  pro- 
tection of  shippers,  applies  only  to  towns  and  villages  on  their  lines 
of  road,  having  a  population  of  five  hundred  or  more,  at  which  they 
are  in  the  practice  of  receiving  and  delivering  passengers  and 
freights.  The  act  does  not  compel  a  railway  company  to  establish 
a  station  where  none  has  before  existed.    Ibid.  175. 

3.  Eailway  companies,  in  the  absence  of  statutory  provisions 
limiting  and  restricting  their  powers,  are  vested  with  a  very  broad 
discretion  in  the  matter  of  locating,  constructing  and  operating 
their  railways,  and  of  locating  and  maintaining  their  freight  and 
passenger  stations.  This  discretion,  however,  is  not  absolute,  but 
is  subject  to  the  condition  that  it  must  be  exercised  in  good  faith, 
and  with  a  due  regard  to  the  necessities  and  convenience  of  the 
public.   Ibid.  175. 

4.  It  is  in  recognition  of  the  paramount  duty  of  railway  compa- 
nies to  establish  and  maintain  their  depots  at  such  points  and  in 
such  manner  as  to  subserve  the  public  necessities  and  convenience, 
that  it  has  been  held  by  all  the  courts,  with  very  few  exceptions, 
that  contracts  materially  limiting  their  power  to  locate  and  relocate 
their  depots  are  against  public  policy,  and  therefore  void.  Ibid. 
175. 

5.  A  petition  for  a  mandamus  against  a  railway  company  to  com- 
pel it  to  locate  and  maintain  a  station  and  depot  on  its  line  of  road 
in  a  village  of  eighteen  hundred  inhabitants,  on  grounds  there 
owned  by  the  company,  showed,  by  facts  and  circumstances  de- 
tailed, the  public  importance  and  necessity  for  such  station,  and 
the  refusal  of  the  company  to  locate  such  station.  The  facts  were 
admitted  by  demurrer :  Held,  that  the  petition  showed  a  clear  and 
undoubted  right  to  the  relief  sought.    Ibid.  175. 

CAES  UNDERGOING  REPAIRS. 

6.  Rule  requiring  signals  to  be  placed  upon  them,  for  protection 
of  servant — the  rule  construed.  A  rule  of  a  railway  company  re- 
quired its  yardmasters  to  see  that  the  yards  be  kept  in  good  order, 
and  that  cars  passing  should  be  properly  inspected,  and  that  all  cars 
requiring  serious  repairs  be  promptly  sent  to  the  shops.  By  another 
rule  it  was  required  that  car  inspectors  should  report  to  and  receive 
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their  instructions  from  the  master  mechanic,  but  should  obey  all 
orders  of  the  superintendent  or  trainmaster  and  report  to  them  as 
they  should  direct ;  that  they  should  make  such  repairs  as  might  be 
required  and  send  to  the  shops  all  cars  not  fit  for  service  ;  and  such 
rule  then  provided,  that  "when  making  repairs  to  cars  standing  on 
main  track  or  side-track,  they  must  protect  themselves  by  placing 
a  blue  signal  in  the  draw-head  or  on  the  platform  or  step  of  the  car, 
at  each  end  of  the  train,  to  prevent  the  cars  from  being  coupled  to 
or  moved  while  they  are  making  repairs  :"  Held,  that  such  latter 
part  of  the  rule  had  no  application  to  cars  sent  to  the  yard  or  repair- 
shop  and  standing  in  the  yard,  but  to  those  only  which  were  on  the 
main  or  side-track.    Quick  v.  Indianapolis  and  St.  Louis  Ry.  Co.  334. 

RATIFICATION. 
Sale  of  corporate  property. 

Ratification  of  sale  made  without  authority.  See  CORPORA- 
TIONS, 20. 

RECEIVER. 

Holding  in  trust. 

1.  A  receiver  is  a  quasi  trustee,  holding  the  funds  coming  to  his 
hands  for  the  benefit  of  the  party  who  may  eventually  appear  en- 
titled thereto.    King,  Admx.  v.  Goodwin,  102. 

RECITAL  OF  SERVICE. 

In  judgment. 

Whether  conclusive.    See  PROCESS,  2. 

RECORDING  LAW. 
From  what  time  a  deed  takes  effect. 

1.  As  to  subsequent  purchaser.  Under  the  statute,  all  deeds  and 
other  instruments  affecting  the  title  to  land  are  made  valid  and 
operative  only  from  and  after  the  time  they  are  recorded  in  the 
proper  office,  and  they  will  take  effect  only  from  such  recording, 
as  to  subsequent  purchasers  without  notice.  Anthony  et  al.  v. 
Wheeler,  128. 

Prior  unrecorded  deed. 

2.  Notice  to  subsequent  purchasers.  Actual  notice  is  not  essential 
to  give  effect  to  a  prior  unrecorded  conveyance.  Any  fact  or  cir- 
cumstance coming  to  the  knowledge  of  the  subsequent  purchaser 
which  would  put  a  prudent  man  on  inquiry,  and  which,  if  pursued, 
would  lead  to  actual  notice  of  an  unrecorded  deed  lying  in  the  ap- 
parent chain  of  his  title,  is  sufficient  to  invalidate  the  subsequent 
purchase.   Ibid.  128. 
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3.  In  such  case,  notice  is  imputed  to  the  subsequent  purchaser, 
on  account  of  his  negligence  in  failing  to  prosecute  his  inquiries 
in  the  direction  indicated.  Enough  must  be  shown  to  impute  to 
him  bad  faith,  so  as  to  taint  his  purchase  with  fraud.  Mere  want 
of  caution,  as  distinguished  from  fraudulent  and  willful  blindness, 
is  not  sufficient  to  charge  a  subsequent  purchaser  with  constructive 
notice  of  an  unrecorded  deed.    Anthony  et  al.  v.  Wheeler,  128. 

4.  As  to  unrecorded  administrator's  deed — notice.  Administrators* 
deeds  are  within  the  statute  for  the  recording  of  deeds,  etc.  But 
the  record  of  a  decree  of  the  county  court  authorizing  a  sale  of 
lands  to  pay  debts  is  not  constructive  notice  of  the  making  of  an 
administrator's  deed,  even  though  such  decree  may  be  in  the  court 
of  the  same  county  in  which  the  land  lies.    Ibid.  128. 

5.  An  unrecorded  administrator's  deed,  in  the  absence  of  actual 
notice  of  it,  or  the  proceeding  under  which  it  was  obtained,  is  not 
such  constructive  notice  as  will  invalidate  the  title  of  a  subsequent 
6ona^de  purchaser.    Ibid,  128. 

Subsequent  purchaser. 

6.  Bona  fides — presumption.  Wliere  a  party  takes  a  conveyance 
for  land,  it  will  be  presumed  that  he  is  a  bona  fide  purchaser,  and 
the  burden  of  proof  to  show  bad  faith  or  want  of  consideration  lies 
upon  those  attacking  such  deed.    Ibid.  128. 

EEFUNDING  SUKPLUS  FUNDS 
In  the  State  treasury. 

To  counties,  cities,  etc.  See  MUNICIPAL  FUNDS  IN  STATE 
TEEASURY,  1  to  5. 

EELEASE  OF  SUEETY. 
Extension  of  time.    See  SUEETY,  2. 

EES  JUDICATA. 

How  far  CONCIiUSIVE. 

1.  A  decree  restoring  a  lost  summons,  and  the  return  of  service 
thereon,  found  that  such  summons  was  the  only  one  served  on  the 
defendant  in  the  judgment,  upon  an  issue  presenting  that  question: 
Held,  on  bill  to  set  aside  a  sale  and  sheriff's  deed  under  the  judg- 
ment, for  want  of  jurisdiction,  that  such  decree  was  res  judicata, 
and  conclusive  as  to  the  facts  found  therein,  no  matter  whether 
it  was  authorized  by  the  law  and  the  evidence  or  not.  Culver  v. 
Phelps,  217.    See  FOEMEE  ADJUDICATION. 


EESIDENCE. 
In  what  it  consists.    See  LIMITATIONS,  1  to  4. 
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EESPONDEAT  SUPERIOK.    See  MASTER  AND  SERVANT,  1,  2,  3. 

REVERSAL  OF  JUDGMENT. 
Attee  sale  on  execution. 

1.  Rights  of  the  purchaser.  Where  a  judgment  under  wMcli  a 
sheriff's  sale  has  been  made  is  reversed,  the  reversal  will  defeat  the 
sheriff's  deed  to  the  purchaser,  he  being  the  attorney  for  the  plain- 
tiff in  the  case,  and  therefore  chargeable  with  notice  of  the  errors 
in  the  record.    Culver  v.  Phelps,  217. 

REVOCATION  OF  POWER. 
By  death  of  donoe. 

Of  a  power  coupled  with  an  interest.    See  POWERS,  1. 

'  SALES. 

Whethee  a  sale  oe  a  bailment. 

1.  Where  the  identical  thing  delivered  is  to  be  restored  in  the 
same  or  an  altered  form,  the  contract  is  one  of  bailment ;  but  when 
there  is  no  obligation  to  restore  the  specific  article,  and  the  person 
receiving  it  is  at  liberty  to  return  another  thing  of  equal  value,  he 
becomes  a  debtor  to  make  a  return,  and  the  title  to  the  property  is 
changed — it  is  a  sale.    Chickering  et  al.  v.  Bastress  et  al.  206. 

Adequacy  of  peice. 

2.  Validity  if  sale.  The  mere  fact  that  the  amount  agreed  to  be 
paid  is  not  the  full  value  of  property  sold,  will  not  invalidate  the 
contract  of  sale.    Watson  v.  Doyle,  415. 

3.  As  to  the  mode  of  determining  values.  In  determining  whether 
property  sold  has  brought  an  adequate  price,  the  ordinary  inquiry 
is  as  to  its  market  value.  If  there  is  no  established  or  ascertainable 
market  value,  it  is  proper  to  inquire  as  to  what  purchasers  would 
be  likely  to  give  for  the  property  if  given  a  fair  opportunity  for 
competition.    Morrison  et  al.  v.  Smith,  304. 

4.  Adequacy  of  price  on  the  sale  and  assignment  of  a  judgment. 
The  holder  of  a  judgment  for  $716  sold  the  same  for  $275,  to  her 
attorneys.  The  debtor  was  a  non-resident,  and  insolvent,  and  the 
judgment  was  a  first  lien  upon  his  undivided  one-fifth  interest  in 
a  tract  of  one  hundred  and  sixty  acres  of  land,  subject  to  a  life 
estate  of  his  mother,  aged  sixty-one  years.  The  value  of  the  im- 
divided  one -fifth  of  the  land,  without  the  incumbrance  of  the  life 
estate,  was  from  $1600  to  $1760.  The  court,  in  determining  the  value 
of  the  judgment,  ascertained  the  value  of  the  remainder,  held  by 
the  debtor,  by  deducting  from  the  value  of  the  fee  the  estimated 
value  of  the  life  estate,  such  estimate  being  made  upon  the  basis 
of  the  probable  duration  of  the  life  of  the  tenant,  as  shown  by  the 
tables  recognized  by  the  courts  as  authentic.  This  made  the  value 
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of  the  debtor's  interest  something  more  than  the  face  of  the  judg- 
ment: Held,  that  such  rule  might  be  proper  when  the  life  tenant 
is  willing  to  relinquish  the  estate,  and  take  in  lieu  thereof  a  just 
and  equitable  proportion  of  the  entire  value  of  the  land;  but  in  this 
case,  where  the  life  tenant  was  not  bound  to  part  with  her  estate, 
the  course  adopted  would  establish  a  criterion  of  value  both  unjust 
and  delusive.   Morrison  et  al.  v.  Smith,  304. 

5.  Where  the  value  of  a  judgment  depends  upon  the  value  of 
the  debtor's  interest  in  land  which  is  subject  to  a  life  estate,  and 
there  is  no  means  of  extinguishing  the  prior  estate  without  the 
consent  of  the  life  tenant,  by  paying  its  estimated  value  computed 
according  to  the  tables,  the  uncertainty  of  the  length  of  the  life 
tenant's  estate,  and  her  right  to  the  exclusive  possession  and  en- 
joyment of  the  land,  would  render  the  value  of  the  judgment  very 
uncertain,  and  deter  prudent  persons  from  purchasing,  except  on 
the  probable  continuance  of  the  life  estate  at  its  extreme  limit. 
Ibid.  304. 

Sale  or  goods. 

6.  Notice  of  refusal  to  perform — rights  and  remedy  of  the  other 
party.  Where  one  party  to  a  contract  gives  notice  before  the  time 
of  performance  arrives  that  he  does  not  intend  to  perform,  the  other 
party  may  treat  such  notice  as  a  breach,  and  bring  his  action,  or  he 
may  decline  to  accept  the  notice  as  a  breach,  and  insist  that  the 
contract  shall  continue  in  force  up  to  the  time  fixed  for  its  final 
performance,  holding  the  party  refusing  to  perform,  responsible  for 
the  consequences  of  his  refusal.  Roebling's  Sons'  Co.  v.  Lock  Stitch 
Fence  Co.  660. 

7.  One  party  to  a  contract  can  not,  by  simply  refusing  to  carry 
out  his  part  of  it,  compel  the  other  party  to  rescind  it.  The  latter 
has  a  right  to  keep  the  contract  alive  notwithstanding  such  refusal, 
and  may  go  on  and  perform  his  part  even  though  notified  by  the 
other  that  he  will  not  perform.    Ibid.  660. 

8.  So  where  a  party  to  a  contract  for  the  sale  and  delivery  of  a 
certain  commodity  notified  the  vendor  not  to  make  any  further 
shipments  under  the  contract,  and  the  vendor  distinctly  refused  to 
stop  the  shipments,  it  was  held,  that  the  vendor  thereby  elected  to 
continue  the  contract  in  force,  and  did  thereby  keep  the  same  alive, 
not  only  for  the  vendor's  own  benefit,  but  also  for  that  of  the  vendee. 
In  such  case,  the  vendor  will  remain  liable  to  all  his  own  duties  and 
obligations,  and  in  a  suit  by  the  vendor  against  the  vendee,  on  the 
contract,  the  plaintiff  must  prove  he  was  ready,  willing  and  able  to 
perform.    Ibid.  660. 

9.  Seller's  ability  to  perform — so  as  to  hold  the  buyer  liable — 
evidence.   In  an  action  upon  a  contract  by  the  vendor  against  the 
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vendee,  for  refusing  to  accept  and  pay  for  goods  bought  by  Mm, 
the  fact  that  the  vendor,  after  notice  of  the  vendee's  repudiation 
of  the  contract,  failed  to  have  the  requisite  amount  of  the  goods 
shipped  to  the  place  of  delivery  at  the  times  specified  in  the  con- 
tract, if  relied  on  by  the  defendant  as  showing  the  plaintiff's  in- 
ability to  perform,  may  be  explained  by  the  circumstances,  so  as  to 
show  such  delay  was  by  mutual  consent,  or  was  not  the  fault  of  the 
plaintiff.    Roebling's  Sons'  Co.  v.  Lock  Stitch  Fence  Co.  660. 

10.  Where  goods  shipped  by  rail  are  tendered  by  the  vendor 
to  the  vendee  without  the  payment  of  freight,  but  no  objection  is 
made  to  the  tender  on  that  ground,  and  the  proof  shows  there  was 
an  understanding  between  the  shipper  and  the  carrier  whereby  the 
shipper  obtained  credits  and  afterward  paid  such  freight,  it  was 
held,  that  it  was  for  the  jury  to  take  all  these  and  other  circum- 
stances into  consideration  in  determining  whether  the  delay  in 
paying  the  freight  showed  a  want  of  readiness  and  ability  of  the 
vendor  to  perform.    Ibid.  660. 

11.  Refusal  of  buyer  to  pay  —  on  delivery,  or  offer  to  deliver  — 
rights  and  remedies  of  the  seller — re-sale,  etc.  Where  a  vendee  of 
goods  sold  at  a  specific  price  refuses  to  take  and  pay  for  the  goods, 
the  vendor  may  re-sell  the  same,  and  charge  the  vendee  with  the 
difference  between  the  contract  price  and  that  realized  at  the  sale. 
But  the  sale  must  be  fair,  and  must  be  made  in  good  faith,  and  in 
the  mode  best  calculated  to  produce  the  real  value  of  the  goods. 
Ibid.  660. 

12.  A  contract  for  the  sale  of  goods  can  not  be  rescinded,  and  at 
the  same  time  an  action  be  maintained  upon  it  for  the  contract 
price  of  the  goods.  But  where  the  purchaser  fraudulently  obtains 
possession  without  paying,  delivery  and  payment  being  concun-ent 
acts,  the  vendor  may  repossess  himself  of  the  property  by  replevin, 
and  thereby  preserve  his  lien  for  the  price,  without  rescinding  the 
sale.   Ames  v.  Moir  et  al.  582. 

13.  Where  the  buyer  of  goods  refuses  to  pay  on  delivery,  or  an 
offer  to  deliver  the  goods,  the  vendor  may  store  the  same  for  the 
buyer,  give  notice  that  he  has  done  so,  and  then  recover  the  full 
contract  price ;  or  he  may  keep  the  goods,  and  recover  the  excess 
of  the  contract  price  over  and  above  the  market  price  of  the  goods 
at  the  time  and  place  of  delivery ;  or  the  vendor  may  sell  the  goods 
to  the  best  advantage,  and  recover  of  the  vendee  the  loss,  if  the 
goods  fail  to  bring  the  contract  price.    Ibid.  582. 

14.  The  vendor's  remedy,  after  a  re-sale,  made  in  the  absence  of 
an  express  reservation  of  the  right,  is  in  assumpsit  on  the  original 
contract,  which  will  not  be  rescinded  by  the  re-sale.  So  when 
the  vendor  is  imable  to  regain  possession  of  his  goods  wi-ongfully 
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taken,  for  the  reason  tliat  the  fraudulent  vendee  has  pledged  them 
to  an  innocent  party,  without  notice  of  the  vendor's  rights,  the 
latter,  notwithstanding  he  may  have  replevied  the  goods,  may  sue 
the  vendee  for  the  original  price,  when  such  vendor  is  finally  de- 
feated in  his  action  of  replevin.    Ames  v.  Moir  et  al.  582. 

15.  Fraud  on  part  of  buyer — evidence  to  establish  it.  Under  a 
contract  to  purchase  one  hundred  barrels  of  highwines  at  a  given 
price  per  gallon,  the  vendor  to  deliver  within  a  given  time  after 
being  called  on  for  that  purpose,  the  purchaser  induced  the  agents 
of  the  vendor  to  deliver  the  highwines,  and  before  the  delivery  was 
completed,  absented  himself,  so  that  no  demand  of  payment  could 
be  made.  The  vendor's  agent  then  placed  the  goods  in  the  ven- 
dee's warehouse,  in  the  charge  of  the  porter  of  the  warehouse,  till 
the  next  morning.  During  the  night  the  vendee  shipped  all  the 
goods  to  distant  points,  drawing  money  on  bills  drawn  by  him  on 
the  consignee  :  Held,  that  the  debt  of  the  vendee  was  not  entirely 
created  until  the  highwines  were  placed  in  his  possession,  and  that 
these  were  facts  from  which  the  jury  might  infer  fraud,  within  the 
meaning  of  the  Bankrupt  law.    Ibid.  582. 

16.  On  an  issue  whether  a  debt  was  created  by  the  fraud  of  the 
defendant,  within  the  meaning  of  the  Bankrupt  law,  any  evidence 
is  competent  which  tends  to  establish  fraud  on  his  part.  Its  suffl- 
ciency  to  prove  fraud  is  a  question  for  the  jury.    Ibid.  582. 

JUDICIAIi  SAIiE. 

17.  Rights  of  purchaser — prior  to  confirmation  of  the  sale.  A  sale 
of  land  by  the  master  in  chancery  upon  a  decree  of  sale  in  a  pro- 
ceeding for  partition  is  not.  before  confirmation,  a  sale,  in  a  legal 
sense,  but  the  bargain  is  incomplete,  and  confers  no  right  in  the 
land  upon  the  purchaser.  The  court  is,  in  fact,  the  vendor,  and  its 
final  order  of  approval  is  essential  to  the  completion  of  the  sale. 
Hart  V,  Burch,  426. 

Sale  on  execution. 

18.  Notice  to  defendant  before  levy.  It  is  the  duty  of  an  officer 
holding  an  execution,  to  notify  the  defendant  thereof  before  pro- 
ceeding to  levy  the  same,  when  that  is  practicable.  Hobson  v. 
McCambridge  et  al.  367. 

Setting  aside  judicial  sale. 

19.  Or  sale  on  execution — upon  what  grounds.  See  CHANCEKY, 
13, 14. 

SCHOOLS. 

Taxation  eor  schools. 

1.  Boards  of  education,  under  special  charters — general  law  of 
1872— effect  of  amendatory  act  of  1879.  See  TAXATION  AND  TAX 
TITLES,  10  to  13. 
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SCHOOLS.  Continued. 

SUKETIES  OF  SCHOOL  TKEASUEEK. 

2.  School  treasurer's  books — entries  therein,  and  hia  reports — con- 
clusive against  his  sureties.    See  SURETY,  1. 

SEEVICE  OF  PEOCESS. 

EECITAIi  OF  SEBVICE  IN  JUDGMENT. 

Whether  conclusive.    See  PROCESS,  2. 

.  SHERIFF'S  DEED. 

Undeb  a  void  judgment. 

Set  aside  in  equity.    See  CHANCERY,  15. 

SPECIAL  ASSESSMENTS— SPECIAL  TAXATION. 
Foe  liOCAL  public  impbovements 

1.  Powers  under  the  constitution  of  1848,  and  that  of  1870.  Under 
the  taxing  power  conferred  upon  cities,  etc.,  by  section  5,  article  9, 
of  the  constitution  of  1848,  special  assessments  imposing  unequal 
burdens  upon  property  were  not  authorized ;  but  the  power  of  cities 
and  villages  to  make  local  improvements  by  special  assessment  of 
property  thereby  benefited,  was  sustained,  as  an  exercise  of  the 
right  of  eminent  domain.    Adams  County  v.  City  of  Quincy,  566. 

2.  But  under  the  constitution  of  1870,  special  assessments  by  cities 
and  villages  can  not  be  levied  under  the  right  of  eminent  domain, 
for  the  reason  that  property  taken  for  the  public  use  can  not  be 
compensated  for  in  benefits.  Benefits  are  only  allowed  as  a  set-off 
to  damages  to  property  not  taken.  Under  the  present  constitution, 
the  levying  of  special  assessments  must  be  regarded  as  a  species  of 
taxation.    Ibid.  566. 

Of  the  seveeal  modes  peovided. 

3.  Under  section  9,  article  9,  of  the  present  constitution,  cities 
and  villages  may  be  vested  with  power  to  levy  and  collect  taxes, 
both  general  and  special.  The  former  must  be  uniform  in  respect 
to  persons  and  property,  while  taxation  of  contiguous  property  for 
local  public  improvements  has  no  limitation  as  to  uniformity  and 
equality.  Ibid.  566. 

4.  Under  the  power  conferred  by  this  clause  of  the  constitution, 
the  legislature  may  authorize  local  public  improvements  to  be  made 
by  special  assessments,  to  the  extent  the  property  assessed  will  be 
benefited,  or  by  special  taxation  of  contiguous  property  according 
to  its  frontage  upon  the  proposed  improvement,  or  according  to  its 
value,  or  by  general  taxation  for  corporate  purposes,  or  partly  by 
general  taxation  and  partly  by  special  assessments,  or  by' special 
taxation.  Either  of  these  modes  involves  taxation,  either  general 
or  special.  Both  special  assessments  and  special  taxation  are  treated 
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SPECIAL  ASSESSIHENTS— SPECIAL  TAXATION. 
Of  the  SEVEKAii  MODES  PEOViDED.  Continued. 

by  the  constitution  as  a  species  of  taxation,  for  corporate  purposes. 
Adams  County  v.  City  of  Quincy,  566. 

5.  The  power  vested  In  cities  and  villages  to  make  local  improve- 
ments by  special  assessments,  special  taxation,  etc.,  must  be  exer- 
cised by  the  passage  of  an  ordinance  prescribing  the  mode  to  be 
pursued,  and  whether  the  improvement  shall  be  made  by  special 
assessment,  or  by  special  taxation  of  contiguous  property,  or  general 
taxation,  or  both.  When  the  improvement  is  ordered  to  be  made 
by  special  taxation,  the  method  of  its  levy,  assessment  and  collec- 
tion is  pointed  out  in  the  act  as  being  the  same  as  prescribed  for  the 
making,  levying  and  collection  of  special  assessments.    Ibid.  566. 

6.  Section  19  of  the  act  provides,  that  whenever  such  local  im- 
provements are  to  be  made,  wholly  or  in  part,  by  special  assessment, 
an  ordinance  shall  be  passed  to  that  effect,  specifying  therein  the 
nature,  character,  locality  and  description  of  such  improvements. 
The  20th  section  provides  for  the  appointment  of  a  committee  of 
the  council  or  board  of  trustees,  or  three  other  competent  persons, 
to  make  an  estimate  of  the  cost  of  the  proposed  improvement,  in- 
cluding labor,  material,  and  all  other  expenses  attending  the  same, 
and  the  cost  of  making  and  levying  the  assessment,  who  shall  report 
the  same  in  writing  to  the  council  or  board  of  trustees,  and  that 
upon  approval  of  such  report  by  the  council,  etc.,  they  may  order 
a  petition  to  be  filed  in  the  county  court,  etc.  These  several  provi- 
sions are  alike  applicable  to  the  proceeding  by  special  assessment 
and  by  special  taxation.    Ibid.  566. 

"Contiguous  peopekty." 

7.  In  what  it  consists.  The  words  "contiguous  property,"  as  used 
in  the  statute  in  relation  to  special  taxation  for  local  improvements, 
are  to  be  understood  in  their  popular  sense  ;  the  word  "contiguous** 
meaning,  "in  actual  or  close  contact,"  "touching,"  or  "near."  If  the 
improvement  is  of  a  street  or  sidewalk,  contiguous  property  is  such 
as  abuts  upon  the  street  or  sidewalk  or  is  bounded  by  the  street. 
Ibid.  566. 

8.  Frontage — as  the  basis  of  the  assessment.  On  a  proceeding  to 
confirm  the  assessment  of  a  special  tax  upon  contiguous  property 
to  pay  for  the  paving  of  streets,  evidence  tending  to  show  that  the 
taxes  levied  were  unequal,  on  the  basis  of  the  superficial  area  of  the 
property,  its  value,  or  the  amount  of  the  benefits  resulting  to  it,  is 
wholly  immaterial,  as  the  proper  basis  of  the  assessment  is  the  front- 
age of  the  property  on  the  street  to  be  improved.  Green  et  al.  v. 
City  of  Springfield,  515. 

9.  In  such  case,  however,  a  property  owner  may  show  that  his 
lot  assessed  has  a  smaller  frontage  than  that  estimated  by  the  com- 
missioners, and  therefore  the  assessment  is  too  high.   Ibid.  515. 
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PaPvK  assessments. 

10.  Appropriating  streets  for  boulevard  purposes  —  conditions 
thereto,  etc.  Section  1  of  the  act  of  1879,  as  amended  in  June,  1885, 
gives  the  boards  of  park  commissioners  power  to  take  and  select 
connecting  streets  only  upon  three  express  conditions  or  limita- 
tions: First,  the  streets  so  taken  shall  lie  within  the  district  or 
territory  the  property  of  which  shall  be  taxable  for  the  maintenance 
of  such  park  ;  second,  the  consent  of  the  corporate  authorities  hav- 
ing the  control  of  any  such  street  must  be  obtained ;  and  third, 
the  consent,  in  writing,  of  the  owners  of  a  majority  of  the  frontage 
of  the  lots  and  lands  abutting  on  such  street  or  streets  shall  first  be 
obtained.    Thorn  et  al.  v.  West  Chicago  Park  Comrs.  594. 

11.  The  fact  that  park  commissioners  seeking  to  select  and  take 
a  public  street  have  first  obtained  the  consent,  in  writing,  of  a 
majority  of  the  owners  of  lots  abutting  on  such  street,  is  necessary 
to  their  jurisdiction  to  assume  control  of  such  street.  The  burden 
of  proof  rests  upon  such  board  to  establish,  prima  facie,  at  least, 
the  jurisdictional  facts,  before  asking  a  judgment  confirming  spe- 
cial assessments  levied  by  them.   Ibid.  594. 

12.  The  West  Chicago  Park  Commissioners,  claiming  to  have  ob- 
tained the  consent,  in  writing,  of  the  owners  of  a  majority  of  the 
lots  on  a  street,  as  well  as  the  consent  of  the  city  authorities,  applied 
to  the  circuit  court  for  a  judgment  confirming  a  special  assessment 
on  lots  and  lands  to  pay  for  the  proposed  improvement,  and  on 
the  hearing  gave  in  evidence  a  paper  purporting  to  be  signed  by 
owners  of  lots  lying  on  such  street,  or  by  their  agents.  This  paper 
was  the  one  acted  upon  by  the  board,  and  came  from  their  custody. 
Omitting  the  names  of  owners  signed  by  agents,  consent  of  the 
requisite  number  of  lot  owners  is  not  shown.  The  court  admitted 
such  writing  over  objections,  holding,  that  it  showed  a  prima  facie 
right  in  the  board  :  Held,  that  it  was  error  to  admit  the  paper  with- 
out proof  of  its  execution  by  the  required  number,  and  in  case  of 
an  execution  by  an  agent,  the  agent's  authority  should  have  been 
shown.    Ibid.  594. 

13.  Where  park  commissioners  seek  confirmation  of  their  assess- 
ment under  a  power  conferred  by  statute,  it  is  incumbent  on  them 
to  show  compliance  with  the  law  under  which  they  have  derived 
their  power  to  impose  the  special  assessment  or  burden.   Ibid.  594. 

Exemption. 

14.  County  court  house.  Although  a  special  assessment  is  in  the 
nature  of  a  tax,  and  is  a  branch  of  the  taxing  power,  yet  a  general 
statute  exempting  certain  property  does  not  exempt  it  from  liability 
for  an  assessment  levied  for  the  improvement  of  a  street  upon  which 
it  abuts  or  is  contiguous.  Adams  County  v.  City  of  Quincy,  566. 
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15.  Property  owned  by  a  county  for  a  court  house  is  not  exempt 
from  special  taxation  by  a  city,  levied  for  tlie  purpose  of  paving  a 
street  upon  which  the  same  abuts.  Adams  County  v.  City  of  Quincy, 
566. 

As  TO  A  PROPOSED  STEEET. 

16.  Before  acquiring  title  by  municipality.  The  corporate  au- 
thorities of  cities  and  villages  may  levy  special  assessments  for  the 
improving  of  a  proposed  street  before  having  acquired  the  soil  by 
condemnation  or  otherwise,  and  afterward  take  steps  to  acquire  the 
necessary  land.    Hunerberg  v.  Village  of  Hyde  Park,  156. 

KePOKT  of  COMMITTEE. 

17.  Approval  thereof.  The  action  of  the  city  council  in  ordering 
the  filing  of  its  petition  to  the  county  court  for  the  appointment 
of  commissioners  to  ascertain  the  cost  of  a  contemplated  improve- 
ment and  levy  the  special  tax,  may  be  regarded  as  an  approval  of 
the  report  of  the  committee.  Adams  County  v.  City  of  Quincy,  566. 

Or  THE  ORDINANCE. 

18.  Its  sufficiency.  A  city  ordinance,  after  providing  for  the  con- 
struction of  pavements  of  a  certain  kind  upon  certain  streets,  and 
for  the  payment  of  the  amount  required  for  paving  the  street  in- 
tersections, etc.,  by  general  taxation,  directed  as  follows :  "The 
remainder  of  the  cost  of  said  improvements  shall  be  paid  for  by 
special  taxation,  and  for  that  purpose  a  special  tax,  equal  in  amount 
to  the  whole  cost  of  paving  that  portion  of  said  streets,  or  parts  of 
streets,  and  alleys,  not  included  in  the  intersections  and  crossings 
aforesaid,  nor  in  the  right  of  way  of  any  steam,  horse  or  street  rail- 
way company,  and  the  cost  of  all  materials  required  therefor,  and 
all  other  expenses  connected  with  the  same,  including  the  cost  of 
levying  and  collecting  said  special  tax,  is  hereby  ordered  to  be 
levied,  assessed  and  collected  upon  and  from  the  real  estate,  lots, 
etc.,  abutting  upon  the  line  of  said  streets,  etc.,  in  proportion  to  the 
frontage  thereof  upon  the  streets,  or  parts  of  streets,  and  alleys, 
ordered  to  be  paved  as  aforesaid,"  and  also  provided  the  usual  steps 
for  the  making  and  levy  of  such  tax,  etc.:  Held,  the  ordinance 
was  in  substantial  conformity  to  the  law,  and  was  not  open  to  the 
objection  that  it  failed,  in  legal  effect,  to  levy  the  tax.  Green  et  al. 
V.  City  of  Springfield,  515. 

19.  Where  the  cost  of  a  local  improvement  is  to  be  raised,  in 
•whole  or  in  part,  by  special  taxation,  the  ordinance  itself  must 
either  state  the  sum  or  give  the  data  by  which  the  commissioners 
can  fix  the  amount  to  be  raised,  and  when  so  fixed  and  ascertained 
in  conformity  with  the  ordinance,  it  is  conclusive  upon  the  property 
owners.   Ibid.  515. 
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Of  the  oedinance.  Continued. 

20.  Where  tlie  ordinance  directs  to  be  levied  the  total  cost  of  the 
improvement,  not  including  the  cost  of  paving  street  intersections 
and  the  right  of  way  of  railway  companies,  and  provides  for  its 
assessment  upon  the  abutting  property  in  proportion  to  frontage,  it 
fixes  the  total  tax  to  be  levied.  The  statute  provides  for  the  ascer- 
tainment of  such  cost  after  the  passage  of  the  ordinance,  viz.,  by  a 
committee.    Green  et  al.  v.  Cily  of  Springfield,  515. 

21.  Requisites  —  construction.  In  case  of  special  taxation,  the 
amount  to  be  assessed  to  each  tract  or  particular  lot,  can  be  known 
only  upon  the  report  of  the  cost  of  the  improvement,  which  must 
be  ascertained  and  reported  by  the  committee  to  the  city  council 
or  board  of  trustees.  The  ordinance  must  specify  the  nature,  char- 
acter, locality  and  description  of  the  work,  fully  and  in  sufficient 
detail ;  but  the  statute  does  not  require  that  it  shall  set  forth  the 
details  and  all  the  particulars  of  the  work.  A  substantial  comi)li- 
ance  with  these  provisions  is  all  that  is  required.  Adams  County  v. 
City  of  Quincy,  566. 

22.  It  is  not  necessary  that  the  ordinance  shall  state  the  width  of 
the  streets  to  be  paved,  in  order  to  enable  the  committee  to  estimate 
the  cost  of  the  proposed  improvement.  The  width  of  the  street  may 
easily  be  ascertained  by  the  committee,  and  an  ordinance  requiring 
the  pavement  of  a  street  will  not  be  construed  to  require  the  pave- 
ment of  the  existing  sidewalk.    Ibid.  566. 

23.  Whether  an  ordinance  embraces  more  than  one  improvement. 
An  ordinance  for  the  paving  of  several  streets  and  alleys,  and  parts 
of  streets,  with  the  same  material  and  in  the  same  way,  is  not  obnox- 
ious to  the  objection  that  it  embraces  more  than  one  improvement, 
although  there  may  be  a  difference  in  the  width  of  the  streets  to  be 
paved.    Ibid.  566. 

Confirmation. 

24.  Notice — waiver  of  defects  therein.  The  voluntary  appearance 
of  objectors  in  a  proceeding  to  confirm  a  special  assessment,  and 
the  filing  of  objections  on  the  merits,  will  be  held  to  be  a  waiver  of 
defects  in  the  notice  of  the  application  for  confirmation.  Quick  v. 
Village  of  River  Forest,  323. 

25.  Only  such  objections  as  were  filed  in  the  trial  court  against 
the  confirmation  of  special  assessments,  will  be  considered  by  this 
court.    Hunerberg  v.  Village  of  Hyde  Park,  156. 

26.  Objections  to  confirmation — within  what  time  to  be  filed.  Not- 
withstanding the  act  of  1871  provides  that  all  objections  to  the  con- 
firmation of  special  assessments  shall  be  filed  in  witing  in  the 
court  at  least  three  days  before  the  time  fixed  for  the  apijlication 
for  judgment,  the  court,  in  the  exercise  of  the  large  discretion 
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SPECIAL  ASSESSMENTS— SPECIAL  TAXATION. 
Confirmation.  Continued. 
given  by  the  act,  may,  for  any  sufficient  cause  appearing,  permit 
objections  to  be  filed  at  any  time  before  the  hearing.    Thorn  et  al. 
V.  West  Chicago  Park  Comrs.  594. 

27.  Confirmation  of  park  assessments — by  what  court.  An  appli- 
cation by  park  commissioners  for  judgment  of  confirmation  of 
special  assessments  made  by  them  for  the  purpose  of  making  a 
boulevard,  is  properly  made  to  the  circuit  court,  under  the  act  of 
1871.  Ibid.  594. 

"Witnesses. 

28.  Competency  of  commissioners  to  impeach  their  own  report. 
Commissioners  appointed  by  a  city  or  village  council  or  board  of 
trustees  to  make  special  assessments  of  benefits  to  real  estate  by  a 
proposed  local  public  improvement,  can  not  be  called  as  witnesses 
to  impeach  their  report  by  showing  that  they  failed  to  discharge 
their  duties,  after  such  report  has  been  acted  upon  and  approved 
by  the  proper  municipal  authorities.  Quick  v.  Village  of  River 
Forest,  323. 

Evidence. 

29.  Declarations  of  commissioners  to  impeach  their  report.  The 
declarations  of  commissioners  appointed  to  make  special  assess- 
ments are  inadmissible  in  evidence  to  impeach  their  report,  on 
objection  made  to  the  confirmation  of  such  report.    Ibid.  323. 

30.  Commissioners'  report — as  evidence.  In  a  proceeding  to  con- 
firm an  assessment  of  a  special  tax  on  contiguous  property,  the 
commissioners'  report  of  their  assessment  is  prima  facie  evidence 
of  a  valid  assessment,  and  when  there  is  no  evidence  tending  to 
rebut  the  same,  an  instruction  to  the  effect  that  their  report  is 
competent  evidence,  the  same  as  if  the  commissioners  were  on  the 
stand  testifying  to  the  facts  therein  stated,  even  if  erroneous,  is 
harmless,  and  no  ground  of  reversal  of  a  judgment  of  confirmation. 
Oreen  et  al.  v.  City  of  Springfield,  515. 

SPECIAL  FINDINGS. 

As  CONTEOLIilNG  THE  GENERAL  VERDICT. 

And  to  direct  a  special  finding.    See  YEKDICTS,  1,  2. 

SPECIFIC  PERFOEMANCE.    See  CHANCERY,  17  to  21. 

STATUTES. 
Construction  of  statutes. 

1.  Whether  retrospective,  or  prospective  only.  It  is  a  general  rule, 
that  a  statute  will  be  construed  to  be  prospective,  only,  and  not 
retroactive,  in  its  operation,  unless  it  clearly  appears  that  the  legis- 
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lature  intended  it  to  have  a  retrospective  effect.  In  tlie  absence  of 
a  clear  manifestation  of  such  intent,  statutes  will  be  so  construed 
as  not  to  prejudice  or  affect  past  transactions.  Jimison  v.  Adams 
County,  558. 

2.  When  the  word  "may"  means  "shall."  The  word  "may"  in  a 
statute  will  be  construed  to  mean  "shall,"  whenever  the  rights  of 
the  public  or  third  persons  depend  upon  the  exercise  of  the  power 
or  the  performance  of  the  duty  to  which  it  refers;  and  such  is  its 
meaning  in  all  cases  where  the  public  interests  and  rights  are  con- 
cerned, or  a  public  duty  is  imposed  upon  public  officers,  and  the 
public  or  third  persons  have  a  claim,  de  jure,  that  the  power  shall 
be  exercised.    Brokaw  v.  Comrs.  of  Highways,  482. 

Statutes  construed. 

3.  Varying  terms  of  written  contract — by  parol.  The  statute  con- 
strued in  Schneider  et  al.  v.  Turner,  28.    See  EVIDENCE,  1,  2. 

4.  Costs  —  suing  as  a  poor  person  —  minors  within  the  statute^ 
Chicago  and  Iowa  Railroad  Co.  v.  Lane,  116.    See  COSTS,  1,  2. 

5.  Divorce — "habitual  drunkenness,"  as  a  ground  of  divorce — in 
what  drunkenness  may  consist — of  the  morphine  habit.  The  statute 
construed  in  Youngs  v.  Youngs,  230.    See  DIVOKCE,  4,  5. 

6.  Drainage  law — connecting  districts — liability  as  between  them. 
The  statute  construed  in  Kankakee  Drainage  District  v.  Comrs.  of 
Lake  Fork  Special  Drainage  District,  261.  See  DRAINAGE  LAW, 
7,  8,  9. 

7.  Drainage  law  —  drainage  bonds — power  of  commissioners  to 
issue  bonds.  The  statute  construed  in  People  ex  rel.  Pollard  et  al, 
V.  Swigert,  Auditor,  608.    See  DRAINAGE  LAW,  10  to  13. 

8.  Gambling  contracts — option  to  buy  or  sell  in  the  future.  Section 
130  of  the  Criminal  Code.    See  CONTRACTS,  8,  9, 10. 

9.  Highways — removing  obstructions — powers  and  duty  of  high- 
way commissioners.  Section  71  of  the  Road  law  of  1883  construed 
in  Brokaw  v.  Comrs.  of  Highways,  482.    See  HIGHWAYS,  1,  2,  3. 

10.  "Public  highway"  —  what  constitutes  —  within  the  act  of  1874 
requiring  railway  signals  at  highway  crossings.  Mobile  and  Ohio 
Railroad  Co.  v.  Davis,  146.    See  NEGLIGENCE,  1,  2. 

11.  Insolvent  debtors — foreign  assignment — how  far  enforceable 
here.  The  statute  construed  in  Juilliard  &  Co.  v.  May,  Assignee,  87. 
See  INSOLVENT  DEBTORS,  1,  2. 

12.  Municipal  funds  in  the  State  treasury — refunding  thereof  to 
the  municipality.  The  act  of  June  10,  1885,  construed  in  Swigert, 
Auditor, .et  al.  v.  Hamilton  County,  538.  See  MUNICIPAL  FUNDS 
IN  STATE  TREASURY,  1  to  5. 
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STATUTES.    Statutes  construed.  Continued. 

13.  Location  of  freight  and  passenger  railway  depots — how  far 
subject  to  control.  The  act  of  1877  construed  in  People  ex  rel.  Hunt, 
Attorney  General,  v.  Chicago  and  Alton  Railroad  Co.  175.  See  RAIL- 
EOADS,  1  to  6. 

14.  School  taxation — boards  of  education,  under  special  charters — 
general  law  of  1872 — effect  of  amendatory  act  of  1879.  People  ex  reL 
Board  of  Education  v.  Mayor,  etc.  of  Blooming  ton,  406.  See  TAXA- 
TION AND  TAX  TITLES,  10  to  13. 

15.  Compensation  of  county  superintendents  of  schools.  The  stat- 
utes construed  in  Jimison  v.  Adams  County,  558.  See  FEES  AND 
SALARIES,  1  to  4. 

16.  Use  of  streets  by  gas  companies — charter  powers  of  such  com- 
panics.  Section  5  of  the  general  Incorporation  act  construed  in 
Chicago  Municipal  Gas  Light  and  Fuel  Co.  v.  Town  of  Lake,  42.  See 
MUNICIPAL  CORPORATIONS,  2. 

STATUTE  OF  FRAUDS. 

VERBAIi  SAIjE  or  LEASE  OF  LAND. 

1.  Part  performance,  to  take  a  case  out  of  the  statute.  Inequity, 
verbal  contracts  for  the  sale  of  lands  will  be  enforced  when  they 
have  been  so  far  performed  by  one  party  that  to  permit  the  other 
party  to  repudiate  them,  would,  of  itself,  be  a  fraud.  Equity  will 
not  permit  a  suitor  to  make  use  of  the  Statute  of  Frauds  as  a  means 
of  perpetrating  a  fraud,  as  that  would  defeat  the  very  purpose  for 
which  the  statute  was  enacted.   Morrison  et  al.  v.  Herrick  et  al.  631. 

2.  Taking  and  retaining  possession  of  land  by  the  purchaser,  with 
the  consent  of  the  vendor,  and  making  valuable  improvements,  con- 
stitute such  part  performance  as  will  justify  a  court  of  equity  in 
enforcing  the  oral  contract.    Ibid.  631. 

3.  To  take  a  verbal  contract  out  of  the  Statute  of  Frauds,  how- 
ever, the  acts  of  part  performance,  whatever  they  may  be,  must  refer 
exclusively  to  the  contract,  and  be  such  as  would  not  have  been 
performed  but  for  the  contract.  They  must  be  such  as  can  not 
be  explained  consistently  with  any  other  contract  than  the  one 
alleged, — that  is,  they  must  refer  to,  result  from,  and  be  done  in 
pursuance  of,  such  contract.    Ibid.  631. 

4.  If,  therefore,  possession  is  relied  upon  as  an  act  of  part  per- 
formance, it  must  be  possession  under  the  contract  sought  to  be 
enforced.  The  continuance  of  possession  taken  before  the  contract 
was  made,  is  not  usually  held  to  be  sufficient.  This  rule  applies 
especially  to  cases  where  the  previous  holding  was  under  a  lease. 
Ibid.  631. 

5.  Extension  of  lease  by  verbal  agreement — continued  possession — • 
making  improvements,  etc.  Where,  before  the  termination  of  a  lease. 
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STATUTE  OF  FRAUDS.  Veebal  sale  oe  lease  or  land.  Continued. 
there  was  an  oral  agreement  between  the  landlord  and  tenant  for  a 
new  lease  of  five  years,  the  fact  that  the  tenant  refused  to  accept  a 
new  lease  for  only  one  year,  upon  the  express  ground  that  he  was 
entitled  to  a  lease  for  five  years,  and  the  promise  of  the  lessor  to 
make  a  lease  for  the  five  years,  is  evidence  that  the  possession  of 
the  lessee  after  the  termination  of  the  original  lease  was  under  the 
oral  contract  for  the  new  lease  of  five  years,  and  not  a  mere  hold- 
ing over.    Morrison  et  al.  v.  Herrick  et  al.  631. 

6.  The  expenditure  of  money  by  the  tenant  in  making  costly 
improvements  on  the  premises,  on  the  faith  of  an  oral  agreement 
for  a  term  of  years,  may  be  viewed,  not  only  as  constituting,  of 
itself,  part  performance  sufficient  to  take  the  case  out  of  the  statute, 
but  as  furnishing  strong,  if  not  conclusive,  evidence  that  the  pos- 
session is  continued  under  the  oral  contract,  and  not  under  the 
original  lease.    Ibid.  631, 

Paetnebship  in  lands. 

7.  Title  in  one  of  the  partners.  Partners  may  buy  lands  for  the 
joint  account  of  all,  but  the  legal  title  need  not  be  made  to  all. 
By  consent,  the  title  to  land  bought  by  the  firm  may  be  conveyed 
in  trust,  to  one  of  the  partners,  and  the  partners  not  invested  with 
the  legal  title  can  not,  under  the  Statute  of  Frauds,  defeat  a  note 
given  by  them  to  the  other  partner  for  their  share  of  the  price 
advanced  for  them.   Allison  v.  Perry  et  al.  9. 

SURETY. 

On  bond  of  township  teeasueee  of  schools. 

1.  School  treasurer's  books — entries  therein,  and  his  reports — con- 
clusive  against  his  sureties.  In  a  suit  upon  the  official  bond  of  a 
township  treasurer  of  schools,  the  entries  in  his  books  of  account 
of  the  moneys  in  his  hands  at  the  date  of  the  bond,  and  his  report 
at  the  last  day  of  his  term  of  office,  showing  the  amount  of  school 
moneys  then  in  his  hands,  are  conclusive  upon  his  sureties,  and 
they  are  estopped  from  showing  such  entries  and  report  are  untrue. 
Longan  v.  Taylor  et  al.  412. 

Release. 

2.  Extension  of  time.  A  mortgage  or  deed  of  trust  of  a  third  party, 
given  as  a  security  for  a  note  of  the  principal  debtor,  recited  that 
it  was  provided  in  the  note  that  the  holder  thereof  might  extend 
the  time  for  the  payment  of  the  whole  or  any  part  thereof,  on  the 
maker  executing  coupons  for  interest  to  accrue  thereon  during  such 
extension :  Held,  that  an  extension  of  the  time  of  payment  of  the 
note  by  the  holder  upon  the  maker  giving  such  coupons,  did  not 
release  the  mortgage  security.    Benneson  et  al.  v.  Savage  et  al.  352. 

3.  Failure  of  holder  of  debt  to  satisfy  the  same  by  a  purchase  of 
land  from  the  principal  debtor.  The  holder  of  a  note  secured  by  the 
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mortgage  of  a  third  person,  bought  lands  of  the  principal  debtor, 
giving  a  note  therefor  in  a  sum  greater  than  tliat  so  secured.  These 
lands  were  attached  for  the  debt  of  the  vendor,  and  the  sale  was 
declared  fraudulent  and  void:  Held,  on  bill  to  foreclose  the  mort- 
gage, that  the  holder  of  the  note  so  secured  could  not  be  charged 
with  the  value  of  these  lands,  which  were  taken  in  payment  of  his 
grantor's  debts.    Benneson  et  al.  v.  Savage  et  al.  352. 

TAXATION  AND  TAX  TITLES. 
Exemption  feom  taxation. 

1.  Strict  construction.  As  the  burden  of  taxation  ought  to  fall 
equally  on  all,  statutes  exempting  persons  or  property  are  con- 
strued with  strictness,  and  the  exemption  should  be  denied,  unless 
so  clearly  granted  as  to  be  free  from  fair  doubt.  Such  statutes  will 
be  construed  most  strongly  against  those  claiming  the  exemption. 
Adams  County  v.  City  of  Quincy,  566. 

2.  All  laws  exempting  property  from  taxation  are  to  be  strictly 
construed,  and  all  reasonable  intendments  will  be  indulged  in 
favor  of  the  State,  and  all  doubts  solved  in  its  favor.  Montgomery , 
Collector,  et  al.  v.  Wyman  et  al.  17. 

3.  Institutions  of  learning.  Property,  real  or  personal,  used  in 
carrying  on  and  promoting  the  business  of  an  institution  of  learn- 
ing, in  order  to  be  exempt  from  taxation,  must  be  the  property  of 
such  institution,  and  it  must  not  be  "leased  by  such  institutions, 
or  otherwise  used  with  a  view  to  profit.  Such  property  must  be 
used  exclusively  for  purposes  of  education  or  learning."   Ibid.  17. 

4.  Land  owned  by  a  wife,  with  personal  property  belonging  to 
both  the  husband  and  the  wife,  was  devoted  exclusively  to  the 
support  and  carrying  on  by  them  of  an  institution  of  learning,  and 
had  been  so  used  and  devoted  for  several  years.  There  was  no  so- 
ciety composing  or  carrying  on  the  institution,  and  the  title  of  the 
property  continued  in  the  husband  and  wife,  and  there  were  some 
profits  derived  from  the  business,  from  which  the  owners  of  the 
property  derived  a  support,  there  being  no  understanding  or  agree- 
ment in  respect  to  rent  or  pay  for  the  services  of  the  husband  and 
the  wife  :  Held,  that  neither  the  real  nor  the  personal  property 
was  exempt  from  taxation.    Ibid.  17. 

5.  Private  school  houses,  or  houses  of  learning  used  for  educa- 
tional purposes  or  as  institutions  of  learning,  and  with  a  view  to 
profit,  are  not  exempt  from  taxation.    Ibid.  17. 

6.  Special  assessment.  Although  a  special  assessment  is  in  the 
nature  of  a  tax,  and  is  a  branch  of  the  taxing  power,  yet  a  general 
statute  exempting  certain  property  does  not  exempt  it  from  liability 
for  an  assessment  levied  for  the  improvement  of  a  street  upon  which 
it  abuts  or  is  contiguous.  Adams  County  v.  City  of  Quincy,  566. 
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TAXATION  AND  TAX  TITLES.  Exemption  feom  taxation.  Continued, 

7.  County  court  house.  Property  owned  by  a  county  for  a  court 
house  is  not  exempt  from  special  taxation  by  a  city,  levied  for  the 
purpose  of  paving  a  street  upon  which  the  same  abuts.  Adama 
County  V.  Ciiy  of  Quincy,  566. 

""Eallkoad  teack." 

8.  Omitted  from  schedule — presumption  —  estoppel.  A  railway 
company  returned  to  the  county  clerk  various  schedules  of  its 
property  for  taxation.  Schedule  "A,"  showing  the  property  desig- 
nated as  "railroad  track,"  failed  to  include  a  parcel  of  land  of 
eighteen  acres,  which  was  assessed  by  the  local  assessor,  and  taxes 
were  levied  thereon.  There  was  nothing  to  show  that  the  tract  so 
omitted  from  schedule  "A"  was  not  included  in  schedule  "D,"  which 
should  show  all  real  estate  other  than  railroad  track  :  Held,  on 
application  for  judgment  for  the  taxes,  that  it  would  be  presumed 
such  strip  of  land  was  returned  as  real  estate  other  than  railroad 
track.    Indianapolis  and  St.  Louis  Ry.  Co.  v.  People,  62. 

9.  A  railway  company  having  failed  to  return  for  taxation  a  strip 
of  its  land  as  "railroad  track,"  the  land  was  assessed  by  the  local 
assessor  as  real  estate  other  than  railroad  track,  and  it  was  not  as- 
sessed otherwise.  On  application  for  judgment  against  the  lot  for 
the  taxes,  the  railway  company  offered  to  prove  that  in  fact  it  was 
a  part  of  the  track,  which  the  court  refused  to  permit :  Held,  that 
the  evidence  was  properly  excluded,  on  the  ground  of  estoppel. 
Ibid.  62. 

School  taxation. 

10.  By  hoards  of  education,  under  special  charters — general  law 
of  1872.  The  general  School  law  of  1872  did  not  repeal  the  special 
charters  of  boards  of  education  existing  before  its  passage.  People 
ex  rel.  Board  of  Education  v.  Mayor,  etc.  of  Blooming  ton,  406. 

11.  Section  43  of  the  School  law  of  1872,  giving  the  directors  of 
schools  power  to  levy  a  tax,  not  to  exceed  two  per  cent  for  educa- 
tional and  three  per  cent  for  building  purposes,  has  no  application 
to  boards  of  education  organized  under  special  charters.    Ibid.  406. 

12.  Effect  of  amendatory  act  of  1879.  Section  43  of  the  School  law, 
as  amended  by  the  act  of  1879,  providing  that  school  directors  and 
the  authorities  of  villages  or  cities  shall  be  authorized  to  levy  a 
tax,  annually,  not  to  exceed  two  per  cent  for  educational  and  three 
per  cent  for  building  purposes,  upon  the  last  assessment  for  State 
and  county  taxes,  does  not  authorize  boards  of  education  acting 
Tinder  special  charters,  to  require  city  or  village  authorities  to  levy 
such  a  rate  of  taxes  in  excess  of  that  allowed  by  their  charters. 
That  section  has  no  reference  to  proceedings  to  raise  money  by  a 
corporate  body  acting  under  a  special  charter.  Authority  to  city 
or  village  boards  to  levy  such  a  rate  of  taxes  does  not  enlarge  the 
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TAXATION  AND  TAX  TITLES.    School  taxation.  Contini^d. 

powers  of  the  special  boards  of  education,  but  vests  the  city  or 
village  authorities  with  a  discretionary  power,  to  be  exercised  upon 
their  own  judgment.  People  ex  rel.  Board  of  Education  v.  Mayor, 
etc.  of  Blooming  ton,  406. 

13.  If  boards  of  education,  organized  under  special  charters, 
desire  to  avail  themselves  of  the  increased  powers  of  taxation  con- 
ferred by  the  general  School  law,  they  must  organize  under  the 
general  law,  as  provided  in  section  80  of  that  act.   Ibid.  406. 

TENANCY  IN  COMMON. 

DOWEE. 

1.  Rights  of  widow  of  one  of  several  tenants  in  common,  etc.  See 
DOWEK,  4  to  7. 

LimTATIONS. 

2.  As  between  tenants  in  common.    See  LIMITATIONS,  10. 

TESTAMENTAKY  CAPACITY,  ^ee  WILLS,  1  to  5,  9,  10. 

TRANSCKIPT  FEOM  JUSTICE. 
Requisites. 

1.  In  order  to  authorize  the  filing  of  a  transcript  of  a  judgment 
of  a  justice  of  the  peace  in  the  circuit  court,  so  as  to  have  an  execu- 
tion issued  out  of  that  court,  the  transcript  must  show  on  its  face 
the  issue  of  an  execution  by  the  justice  in  favor  of  the  plaintiff  in 
the  judgment,  and  its  due  return  nulla  bona  by  the  proper  officer. 
Without  such  issue  and  return  the  transcript,  and  subsequent  pro- 
ceedings thereunder,  will  be  void.  Hobson  v.  McCambridge  et  al, 
367. 

TRANSCRIPT  OF  THE  RECORD. 

For  the  Supeeme  Couet.    See  PRACTICE  IN  THE  SUPREME 
COURT,  1. 

TROVER. 

Whethee  the  action  wHiii  lie. 

1.  Essentials  to  support  the  action.  In  trover,  the  plaintiff  must 
recover  on  the  strength  of  his  own  title,  without  regard  to  the  weak- 
ness of  that  of  his  adversary.  It  is  a  possessory  action,  and  in  order 
to  maintain  it,  the  plaintiff  must  show  in  himself  either  a  general 
or  a  special  property  in  the  thing  alleged  to  have  been  converted. 
It  is  essential  that  the  plaintiff,  at  the  time  of  the  conversion,  should 
have  not  only  the  right  of  property  in  the  chattel,  but  also  the  right 
to  the  immediate  possession.    Frink  v.  Pratt  &  Co.  327. 
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2.  The  plaintiff,  in  order  to  recover,  must  show  a  legal  title.  His 
right  to  possession  must  be  immediate,  absolute  and  unconditional, 
and  not  dependent  on  some  act  to  be  done  by  him.  It  is  not  enough 
that  he  has  a  mere  right  of  action,  or  a  right  to  take  possession  at 
some  future  day.    Frink  v.  Pratt  &  Co.  327. 

3.  By  landlord — to  recover  crops  from  purchaser  of  tenant.  Where 
a  landlord  has  not  invested  himself  with  the  right  to  the  possession 
of  his  tenant's  crops  by  the  issue  and  levy  of  a  distress  warrant,  or 
taken  other  measures  to  give  him  a  right  to  the  immediate  posses- 
sion, he  can  not  maintain  trover  against  a  purchaser  of  the  crops 
from  the  tenant,  whether  such  purchaser  took  with  or  without  no- 
tice of  the  landlord's  lien,  but  must  pursue  the  appropriate  remedy 
given  him  by  law.   Ibid.  327. 

TRUSTS  AND  TEUSTEES. 

Whether  a  trust  exists. 

1.  Sufficiency  of  proof.  In  this  case,  the  evidence  showed  that 
a  party  bought  and  paid  for  certafh  town  lots,  and  had  a  convey- 
ance therefor  made  to  his  wife,  who  was  not  shown  to  have  paid 
any  part  of  the  consideration.  She,  being  in  very  poor  health  and 
expecting  not  to  live,  united  with  her  husband  in  a  deed  to  a  friend 
of  the  latter,  the  deed  expressing  $1000  as  the  consideration,  but 
the  evidence  showed  that  the  grantee  paid  nothing.  There  was 
proof  that  the  grantee  agreed,  at  the  time  of  the  conveyance,  to  hold 
the  lots  in  trust,  and  in  case  of  the  wife's  recovery  he  would  recon- 
vey  to  her,  or,  in  the  event  of  her  death,  to  the  husband.  There 
was  no  change  of  possession,  and  the  husband  continued  to  occupy 
the  premises  for  many  years  thereafter,  and  paid  all  taxes  thereon 
and  exercised  acts  of  ownership  up  to  the  death  of  the  grantee,  some 
twelve  years  after  the  date  of  the  deed.  It  was  also  proved  that  the 
grantee  admitted  that  the  lots  belonged  to  the  husband,  and  he 
wrote  two  letters  to  the  latter,  stating  that  he  would  convey  the 
property  to  him  or  to  any  one  as  he  might  direct,  which  letters 
were  lost :  Held,  that  the  proof  was  sufficient  to  sustain  a  decree 
establishing  a  trust  in  the  grantee,  and  requiring  his  heirs  to  con- 
vey to  the  grantor,  his  wife  having  died.  Holderman  et  al.  v.  Grayy 
442. 

-TEUSTS"— MONOPOLIES. 
Chicago  gas  trust  company. 

Unlawful  purpose.    See  COEPOEATIONS,  12,  13, 14. 

TJNEECOEDEDv DEEDS.    See  EECOEDING  LAW,  2  to  5. 

USAGE.    See  CUSTOM— USAGE. 
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VALUE  OF  PKOPEETT. 

In  case  of  a  sale. 

Mode  of  determining  values.    See  SALES,  3,  4,  5. 

YAKIANCE.    See  PLEADING  AND  EVIDENCE. 

VERDICTS. 

Speciajd  findings. 

1.  As  controlling  the  general  verdict — and  herein,  how  to  direct  a 
special  finding.  In  an  action  in  such  case  the  jury  found  a  general 
verdict  in  favor  of  the  plaintiff,  and  in  response  to  special  questions 
found  that  no  flags  were  displayed  on  the  car  to  warn  the  engineer 
on  the  approaching  train  of  the  fact  that  the  plaintiff  was  under 
the  car,  and  that  plaintiff  did  not  ask  for  or  inquire  after  the  signal 
flags  to  get  them  for  his  own  protection,  and  also  that  the  rules  of 
the  company  provided  that  servants,  when  making  repairs  to  cars 
standing  on  the  main  or  side-tracks,  should  protect  themselves  by 
placing  a  blue  signal  in  the  draw-head  or  on  the  platform  of  the 
car,  at  each  end  of  the  train,  to  prevent  cars  from  being  coupled  to 
or  moved  while  they  were  making  repairs.  The  court,  on  the  special 
findings,  rendered  judgment  for  the  defendant :  Held,  that  the 
court  erred,  as  such  findings  did  not  show  that  the  plaintiff  was 
guilty  of  negligence.  Quick  v.  Indianapolis  and  St.  Louis  Ry.  Co. 
334. 

2.  If  the  defendant  company  desired  a  special  finding  of  the 
jury  on  the  question  of  the  plaintiff's  care  or  negligence,  it  should 
have  submitted  to  them  whether  or  not  it  was  his  duty  to  put  out 
blue  flags  on  the  car  he  was  repairing,  or  whether  or  not  the  rules 
of  the  company  provided  for  putting  out  such  signals  when  making 
repairs  at  the  place  such  car  was  standing,  or  on  all  cars  being  re- 
paired.   Ibid.  334. 

VESTED  RIGHT. 
Divestiture. 

By  legislative  enactment.    See  CONSTITUTIONAL  LAW,  1. 

WAIVER. 
Deed  of  trust. 

1.  Bill  to  foreclose — whether  a  waiver  of  right  to  sell  under  power 
in  deed.    See  MORTGAGES  AND  DEEDS  OF  TRUST,  1. 

Insurance. 

2.  Waiver  of  proof  of  loss.    See  INSURANCE,  1. 
Inteepiieader — IN  attachment. 

3.  Time  of  filing — waiver,  by  demurrer.  See  ATTACHMENT, 
2,  3,  4. 

48—130  iLii. 
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WAIVEK.  Continued. 
Speciaij  assessments. 

4.  Notice  of  application  for  confirmation — waiver  of  defects  there' 
in.    See  SPECIAL  ASSESSMENTS— SPECIAL  TAXATION,  24. 

WIDOW'S  AWAKD. 

SuBOEDiNATE  TO  ckeditor's  BiLii.    See  CHANCERY,  9, 10. 

WILLS. 

Testamentaey  capacity. 

1.  In  what  it  shall  consist.  Competency  to  make  a  will  does  not 
exist  unless  tlie  party  making  it  has  reason  and  understanding  suf- 
ficient to  compretiend  the  act.  The  alleged  testator  must  not  only 
be  able  to  answer  familiar  and  usual  questions,  but  he  must  have  a 
disposing  memory,  so  that  he  is  able  to  make  a  disposition  of  his 
property  with  understanding  and  reason,  or  according  to  a  fixed 
judgment  or  settled  purpose  of  his  o^vn.  He  must  have  that  de- 
gree of  recollection  that  will  enable  him  to  look  about  the  property 
he  has  to  dispose  of,  and  the  person  or  persons  to  whom  he  wishes 
to  devise  it,  or  Vho  are  the  objects  of  his  bounty.  Campbell  et  al. 
V.  Campbell  et  al.  466. 

2.  To  constitute  a  sound  and  disposing  mind,  it  is  not  necessary 
that  the  mind  shall  be  wholly  unbroken,  unimpaired  and  unshat- 
tered,  by  disease  or  otherwise,  or  that  the  testator  be  in  full  posses- 
sion of  all  his  reasoning  faculties.  If  the  testator  be  in  a  dying 
state,  he  has  capacity,  if,  when  his  attention  is  aroused,  his  mind 
acts  clearly  and  with  discriminating  judgment  in  respect  of  the 
act  to  be  done  and  its  relations.    Ibid.  466. 

3.  A  man  may  be  competent  to  make  a  disposition  of  his  prop- 
erty by  will  where  it  is  simple  and  easy  of  comprehension,  and  at 
the  same  time  be  incompetent  to  make  a  will  which  inyolves  a  very 
large  estate,  and  the  consideration  of  the  natural  claims  of  a  large 
number  of  relatives.    Ibid.  466. 

4.  On  the  trial  of  the  issues  on  a  bill  to  contest  a  will,  the  court, 
on  behalf  of  the  proponents  of  the  will,  instructed  the  jury  that  the 
fact,  if  proved,  that  the  testator  was,  at  the  time  of  the  execution 
of  the  paper,  physically  unable  to  look  after  his  aftairs  or  property, 
or  that  his  mind  was  impaired  by  age  or  disease,  if  not  to  the  point 
of  lunacy  or  absolute  imbecility,  did  not  take  from  him  the  legal 
capacity  to  make  a  will :  Held,  that  the  instruction  was  erroneous, 
as  adopting  too  low  a  standard  of  testamentary  capacity.  Ibid.  466. 

5.  The  true  inquiry  in  every  case  is,  did  the  alleged  testator 
have,  at  the  time  of  making  his  will,  such  mind  and  memory  as  en- 
abled him  to  understand  the  business  in  which  he  was  then  engaged, 
and  the  effect  of  the  disposition  made  by  him  of  his  property.  If 
he  had,  he  must  be  taken  as  having  the  sound  mind  and  memory 
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required  by  the  statute.  But  all  degrees  of  impairment  of  the  mental 
faculties,  or  dementia,  whether  senile,  or  produced  by  other  causes, 
which  destroy  his  mental  capacity,  will  disqualify,  whether  the  mind 
has  reached  the  stage  of  absolute  imbecility  or  not.  Campbell  et  al, 
V.  Campbell  et  al.  466. 
Peobate  of  wills. 

6.  What  necessary  thereto.  To  entitle  a  will  to  probate,  four  things 
must  concur:  First,  it  must  be  in  writing,  and  signed  by  the  tes- 
tator, or  in  his  presence  by  some  one  under  his  direction;  second, 
it  must  be  attested  by  two  or  more  credible  witnesses ;  third,  two 
witnesses  must  prove  that  they  saw  the  testator  sign  the  will  in 
their  presence,  or  that  he  acknowledged  the  same  to  be  his  act  and 
deed;  and  fourth,  they  must  swear  that  the  testator  was  of  sound 
mind  and  memory  at  the  time  of  signing  or  acknowledging  the 
same.    Canatsey  et  al.  v.  Canatsey  et  al.  397. 

7.  Proof  of  the  foregoing  facts,  in  the  absence  of  any  proof  of 
fraud,  compulsion  or  other  improper  conduct,  will  make  a  prima 
facie  case  entitling  the  will  to  probate.   Ibid.  397. 

Contest  of  will. 

8.  By  whom.  A  person  not  pecuniarily  interested  in  the  estate 
of  a  deceased  person  at  the  time  of  the  probate  of  the  will  of  such 
decedent,  is  not  entitled  to  file  a  bill  in  chancery  for  the  purpose 
of  contesting  the  will.  A  purchaser  after  the  probate  of  such  will 
can  not  maintain  such  a  bill.    McDonald  et  al.  v.  White  et  al.  493. 

9.  Testamentary  capacity — evidence  —  burden  of  proof.  On  the 
trial  of  an  issue  as  to  the  testamentary  capacity  of  a  person  de- 
ceased, on  bill  to  contest  his  will,  the  burden  of  proof,  in  the  first 
instance,  devolves  upon  the  proponents  of  the  will  to  show  such 
capacity;  but  after  they  give  in  evidence  the  will,  and  the  testimony 
of  the  subscribing  witnesses  given  on  the  probate,  the  burden  of 
proof  no  longer  rests  on  them, — then  it  is  the  duty  of  the  jury  to 
determine  whether  the  testator  possessed  the  requisite  testament- 
ary capacity,  from  the  weight  of  all  the  evidence  introduced  by 
the  respective  parties.    Pendlay  v.  Eaton  et  al.  69. 

10.  On  the  contest  of  a  will  in  a  case  where  the  proponents  of 
the  will  had  given  in  evidence  the  original  will,  with  the  testimony 
of  the  subscribing  witnesses  taken  in  the  county  court,  the  trial 
court,  on  behalf  of  the  contestant,  gave  this  instruction  :  "The 
court  instructs  the  jury,  that  the  burden  of  sustaining  the  will  in 
this  case  is,  by  law,  cast  on  defendant,  who  avers  its  validity ;  and 
unless  the  defendant  has  shown,  by  the  burden  of  proof,  that  said 
A.  P.,  at  the  time  he  executed  said  will,  was  of  sound  mind  and 
memory,  you  should  find  said  will  not  to  be  the  last  will  and  testa- 
ment of  said  A.  P.:"  Held,  that  the  instruction  was  clearly  errone- 
ous.  Ibid.  69. 
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WITNESSES. 
Competency. 

1.  A  party  to  the  suit,  against  heirs.  On  bill  against, '~  e  heirs- 
at-law  of  a  deceased  person,  to  compel  them  to  execute  a  deed  for 
land,  on  the  ground  that  their  ancestor  held  the  land  in  trust  for 
the  complainant,  the  latter  is  not  a  competent  mtness  to  prove  the 
trust.   Holderman  et  al.  v.  Gray,  442. 

2.  On  bill  by  one  of  the  heirs  of  a  deceased  person,  who  was  a 
married  woman,  for  the  specific  performance  of  a  parol  agreement 
of  the  ancestor  to  convey  a  tract  of  land,  against  the  other  heirs- 
at-law,  neither  the  complainant  nor  her  husband  is  a  competent 
witness  to  prove  the  parol  contract.    Shaw  et  al.  v.  Schoonover,  448. 

3.  Presumption — burden  of  proof.  The  presumption  being  in 
favor  of  the  competency  of  a  witness,  the  burden  is  upon  the  ob- 
jector to  show  that  he  is  incompetent  to  testify,  by  reason  of  in- 
terest or  otherwise.  A  witness  will  not  be  excluded  on  the  ground 
of  interest,  if  the  question  of  his  interest  is  in  doubt.  Campbell 
et  al.  V.  Campbell  et  al.  466. 

4.  Disclaimer  by  party — as  executor  and  trustee — competency — on 
contest  of  will.  A  testator  named  one  as  his  executor  and  also  de- 
vised to  him  certain  lands  in  trust.  On  the  probate  of  the  will  the 
execute.  pointed  in  the  will  refused  to  act  as  such,  whereupon  an 
admini  ;or  with  the  will  annexed  was  appointed.  On  bill  filed 
to  conte'.o  the  will,  making  the  executor  a  party  defendant,  he 
filed  a  written  disclaimer  of  the  trust,  and  on  his  motion  the  bill  as 
to  him  was  dismissed:  Held,  that  before  his  disclaimer  of  the  trust 
the  executor  and  trustee  appointed  in  the  will  was  a  proper  party 
defendant,  but  after  such  disclaimer  he  ceased  to  have  any  interest 
in  the  litigation  and  was  properly  dismissed  from  it,  and  became  a 
competent  witness  in  the  case.    Ibid.  466. 

5.  Special  assessments — competency  of  commissioners  to  impeach 
their  own  report.  See  SPECIAL  ASSESSMENTS— SPECIAL  TAXA- 
TION, 28. 

Intekest  of  a  proposed  witness. 

6.  In  what  way  determined.  The  law  affords  two  modes  of  de- 
termining the  interest  of  a  witness  in  the  result  of  the  suit :  First, 
by  examining  him  on  his  voir  dire;  and  second,  by  extrinsic  evi- 
dence. The  true  test  of  the  competency  of  a  witness  is,  will  he 
gain  or  lose  by  the  decree  or  judgment  sought  ?  Campbell  et  al.  v. 
Campbell  et  al.  466. 

7.  On  bill  to  contest  a  will,  the  complainant  called  three  wit- 
nesses, who  had  been  made  defendants  in  the  suit,  and  had  suffered 
a  default  to  be  taken  against  them,  to  prove  the  incapacity  of  the 
testator.  They  were  all  devisees  under  the  will.  The  court,  with- 
out determining  whether  the  proposed  witnesses  would  gain  or  lose 
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by  a  decree  setting  aside  the  will,  excluded  their  testimony:  Held, 
that  ^^  e  court  erred  in  excluding  the  testimony  of  those  witnesses 
without  first  having  ascertained  on  which  side  their  interest  lay. 
In  such  case  the  mere  fact  that  they  were  heirs  of  the  testator  did 
not  establish  their  incompetency,  or  show  they  would  take  a  greater 
share  as  heirs  than  as  devisees.  Campbell  et  al.  v.  Campbell  et  aL 
466. 
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